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EXECUTIVE SUMMARY 

 

In  the seapor ts  of  t he 22 mar i t ime Member  States  of  the European Un ion,  some 2,200 por t  

operators  cur rent l y  employ around 110,000 por t  workers  or  'dockers '  who are engaged in the  

loading and unloading of  sh ips  and a  number  of  anc i l lar y por t -based serv ices  such as  

warehous ing and logis t ics .  

 

Tradi t i onal l y ,  por t  work  has  been regarded as  a low-sk i l led manual  profess ion.  I n order  t o cope 

wi th the i r regular i t y  of  por t  t raf f i c  and the ensuing f l uc tuat i ons  in l abour  demand,  the por t  

labour  market  has  in many p laces  been sub jec t  to spec i f i c  laws,  regulat i ons  and col lec t i ve  

agreements .  In most  cases ,  these ru les  enta i l  the reservat ion of  temporary l abour  for  a s teadi l y  

avai l able complement  ( 'poo l ' )  o f  r egis tered  workers  who en joy unemployment  benef i t  or  s imi l ar  

pay when there is  no work .  Even i f  these ar rangements  take on very d i f f eren t  shapes,  i n  16 out  

of  22 Member  States  ( i .e .  73 per  cent ) ,  access  to  the por t  l abour  market  i s  res t r ic ted under  

ru les  wh ich depar t  f r om general  l abour  l aw.   

 

In  a cons iderable number  of  por ts ,  the spec i f i c  employment  ru les  are  charac ter ised by  

res t r ic t ions  on  employment  ( i nc luding pr ior i t y  f or  regis tered  workers  or  recognised work force  

suppl i ers ,  c losed shop s i tuat ions ,  s t r ic t  job  demarcat ions ,  mandatory manning scales ,  

res t r ic t ions  on  temporary  agency work  and on sel f -handl i ng)  and res t r ic t i ve  work ing prac t ices .  

These res t r ic t i ons  impac t  negat i ve ly  on t rade,  compet i t i on and/or  employment .  However ,  the  

problems do not  occur  in  every Member  State or  wi th the same intens i ty  i n  a l l  por ts .  Severa l  

States  have reformed por t  labour ,  whi l e  some por ts  are complete l y  res t r i c t ion- f ree.  W hat  is  

more,  not  every regis t rat i on or  pool  sys tem is  per  se  inef f ic ient ,  and not  every res t r ic t ion goes  

per  se  agains t  EU law.  However ,  i n  many cases  ser ious  doubts  about  the compat ib i l i t y  of  t he  

nat ional  or  l ocal  por t  l abour  regime wi th EU law are war ranted in  the l ight  of  avai l able EU and 

nat ional  case law on internal  market  and compet i t ion ru les .  I n sum,  res t r ic t ive pool  o r  

regis t rat i on sys tems can on ly be jus t i f i ed under  EU ru les  i f  the general  in teres t  and espec ia l l y  

the soc ia l  protec t i on of  workers  demonst rabl y requ i re such an except iona l  labour  market  set -

up,  i f  t he sys tem is  non-d isc r iminatory and fu l l y  compat ib le wi th human r i ghts ,  i f  res t r ic t ions  on  

access  to  the market  f or  the provis ion  of  work force are propor t i onate and do no  got  beyond 

what  is  necessary i n  o rder  t o at ta in the publ i c  in teres t  ob jec t i ve concerned,  and,  more  

spec i f i ca l l y ,  i f  the sys tem is  kept  f ree of  any addi t ional  res t r ic t ions  on employment ,  res t r ic t ive  

work ing  prac t ices  and abuses .  Vague references  to soc ia l  protec t ion or  safety  ob jec t i ves  which  

do  not  expla in why appl icab le  res t r ic t i ons  are  indeed necessary wi l l  not  suf f ice.  EU law al l ows 

Member  States  and soc ia l  par tners  to choose between a f ree and open por t  labour  market  or  an  

ef f ic ient  and sus ta inable regis t rat i on or  pool  sys tem which is  not  af fec ted  by  res t r ic t i ve  

excesses ,  e i t her  i n  t he law or  i n  prac t ice.  

 

Qual i f i cat ion and t ra in ing  ar rangements  are very d iverse across  the EU.  A growing number  o f  

por ts  and terminals  organ ise sophis t icated t ra in ing  programmes but  e lsewhere workers  are s t i l l  

poor l y  t r a ined.  I n a l arge  number  of  Member  States ,  cer t i f i cat i on sys tems for  por t  workers  are  

in  p lace,  even i f  these are not  a lways  fu l ly  operat i onal .  A number  of  recent  bes t  prac t ices  are  

avai l able.  
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A major i t y  of  States  have enac ted spec i f i c  laws and regulat ions  on heal th and safety in  por t  

work .  Despi te s igns  of  cons iderable improvement  in  the pas t  decades,  scat tered data  sugges t  

that  the por t  worker  cont inues  to have one of  the most  dangerous  occupat ions  in t he ent i re  EU 

economy.  However ,  spec i f i c  nat i onal  acc ident  s tat i s t ics  on  por t  l abour  are on ly  avai l able  i n  a  

minor i t y  of  Member  States .  

 

Seen f rom an EU perspec t i ve,  t he  por t  l abour  market  can be descr ibed as  a market  in  

t rans i t i on,  wi th a t rend towards  the appl icat i on of  general  l abour  l aw rather  than spec i f i c  laws  

and regulat i ons .  Opin ions  on the need to mainta in spec i f i c  l aws and regulat i ons  for  por t  labour  

d i verge widely.  

 

For  t he European pol icy and law makers ,  a l ternat i ve approaches present  themselves .  Leaving  

as ide the do-noth ing scenar io,  f u ture EU ac t i on might  inc lude:  research,  cooperat i on and PR 

pro jec ts ;  soc ia l  d ia logue;  c lar i f i cat i on through sof t  law;  impos ing condi t i ons  in the context  of  

re lated pol ic i es ;  in f r i ngement  procedures ;  t he adopt ion of  a Por t  Serv ices  Di rec t i ve (or  

Regula t ion) ;  and the adopt ion  of  a spec i f i c  Por t  Labour  Di rec t i ve (or  Regu lat i on) .  The cho ice  

between these opt i ons  is  del icate.  F i rs t  of  a l l ,  t he  re jec t ion of  two ear l ier  p roposals  for  a  Por t  

Serv ices  Di rec t i ve is  s t i l l  f resh i n the minds  of  s takeholders .  In  some Member  States ,  an EU 

intervent ion is  today eager l y  awai ted by a t  leas t  some par t i es ,  whi l e i n  others ,  there are 

concerns  that  EU measures  wi l l  d is turb wel l - f unc t ioning regimes.  Even so,  EU pol icy can 

s igni f i cant l y  cont r i bute to the overarching a im of  ensur ing  the sus ta inabi l i t y  of  nat i onal  and 

local  por t  l abour  sys tems  throughout  the  Union,  thereby cont r i but i ng  to the  profess ional isat ion  

of  por t  labour ,  the employabi l i t y  of  workers ,  bet ter  work ing condi t i ons  and maximum 

per formance of  EU por ts .  

 

In  l i ne w i th  the subs id ia r i ty  pr i nc ip le,  t he EU shou ld  not  s t r i ve to i n t roduce a  common por t  

labour  regime for  a l l  EU por ts ,  but  doing noth ing would not  seem a sens ib le scenar io e i t her .  I n  

some Member  States ,  EU ins t i t u t ions  could usefu l l y  in tervene in order  to  res tore compl iance 

wi th  fundamental  pr i nc ip les  on  f ree market  access  and f ree compet i t i on  and,  i n  some cases ,  

a lso wi th EU heal th and safety ru les .  In addi t ion,  min imum EU requi rements  for  those nat i ona l  

or  local  por t  l abour  ar rangements  which depar t  f r om general  l abour  law could be formulated (by  

way of  e i t her  gu idance or  legis lat i on) ,  expl icat i ng  exis t i ng pr imary EU law and promot ing bes t  

prac t ices .  F inal l y ,  t here  is  no reason why the soc ia l  par tners  could not  t ake  the l ead in an 

at tempt  to general ise and propagate new nat iona l  qual i f i cat i on,  t ra in ing and cer t i f i cat ion  

sys tems for  t he ent i r e EU.   

 

In  t he  event  t hat  EU po l i cy makers  would cons ider  new in i t i a t i ves ,  they may f i nd i nspi rat i on  in  

some or  a l l  o f  t he fo l l owing poss ib le approaches:  

-  leave wel l - f unc t ioning por t  labour  sys tems undis turbed;  

-  requi re a f resh and adequate jus t i f i cat i on for  a l l  regulated reg is t rat i on or  pool  sys tems  

and ensure that  t hese sys tems are f ree f rom al l  unnecessary res t r ic t i ve and/or  abus ive  

ru les  and prac t ices ;  

-  requi re market  access  for  temporary work  agenc ies  unless  a thorough and t reaty-

compl iant  jus t i f i cat i on is  ef fec t i ve l y  submi t ted;  
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-  where necessary,  l aunch inf r i ngement  procedures  or  impose reform in  the context  o f  

other  EU pol ic ies  before resor t i ng to new legis lat ive i n i t ia t ives ;  

-  in  a f i rs t  s tep,  l eave the e laborat ion of  a cer t i f i cat i on and qual i f i cat ions  f ramework  as  

wel l  t he  implementat i on of  t he pr inc ip le of  mutual  recogni t i on to the for thcoming soc ia l  

d ia logue;  

-  inves t igate the poss ib i l i t y  of  legal l y  obl i g ing  Member  States  to  mainta in  spec i f i c  OHS 

s tat is t ics  on por t  l abour ;  

-  moni tor  compl iance by  Member  States  wi th ex i s t ing EU requi rements  in  re lat i on to  

safety t ra in ing by temporary work  agenc ies  and enforcement  of  OHS ru les  by nat i ona l  

labour  i nspec torates .  
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La vague qui vient mourir sur un musoir, la houle qui pénètre par un chenal, viennent aussi modeler 
l'âme des hommes qui, chaque jour, vivent là; et elles les regroupent en un milieu à part que le terrien 
ne comprend jamais totalement, s'il ne renonce pas à la terre, c'est-à-dire s'il ne se tourne pas, et 
définitivement, vers l'Océan. 
 
(André Viga r i é ,  Por ts  de Commerce e t  V ie  L i t to ra l e ,  Par is ,  Hachet te ,  1979,  420 )  
 
 
 
 
 
Più banalmente si potrebbe dire che secondo le imprese terminaliste il modo migliore per essere 
competitivi, sia non avere concorrenti. 
 
(ISFORT,  I l  f u turo  de i  po r t i  e  de l  l avoro  po r tua le ,  I I ,  2012,  
h t tp : / / www. is for t . i t / s i to /pubb l i caz ion i /Rappor t i%20per i od ic i /RP_17_lug l io_2012. pdf ,  28)  
 
 
 
 
 
La mer a ses mystères, le droit portuaire aussi ! 
 
(Rober t  Rézenthe l ,  annota t ion  o f  Cour  d ' appe l  de Rouen,  7  June 1990,  Dro i t  mar i t ime f rança is  1992,  
(373) ,  373 )   
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1. CONTEXT AND PURPOSE  

 

 

1. This  s tudy descr ibes  the cur rent  regime of  por t  l abour  i n  the 22 mar i t ime Member  States  o f  

the  European Union,  i dent i f i es  pol icy and legal  i ssues  and formulates  recommendat ions  for  

future ac t ion by European dec is ion-makers .  

 

The s tudy  focuses  on th ree  aspec ts  of  t he por t  labour  sys tem:  (1)  the organisat ion  of  the  

labour  market ;  ( 2)  qual i f i cat ions  and t ra in ing;  and (3)  heal th and safety.  

 

 

 

2.  S ince the regime of  por t  labour  has  an undeniable impact  on  t ranspor tat i on  and t rade f l ows,  

the sub jec t  is  of  utmost  economic  impor tance.  

 

Por ts  are v i t a l  t o  the economic  heal th and futu re prosper i t y  of  the European Un ion.  The 

European Commiss ion es t imates  that  Europe’s  por ts  hand le 90 per  cent  of  EU t rade wi th th i rd  

count r i es  and 40 per  cent  of  i n ternal  market  exchanges.  Por ts  handle more than 3.6 b i l l i on  

tonnes  of  cargo annual ly ,  and they serv ice more  than 400 mi l l ion passengers .  The Commiss ion  

assumes that  t here are about  800,000 enterpr ises  in EU por ts  which generate,  d i rec t l y  and 

indi rec t l y ,  approximatel y  3 mi l l i on jobs 1.  

 

Por ts  are cent ra l  nodes  i n an in i nc reas ingl y mul t imodal  t ranspor t  sys tem which ensures  the 

interconnect ion of  mar i t ime,  in land waterway,  road and ra i l  car r i age.  Hence,  the organisat i on of  

por t  operat ions  impacts  on  the ent i r e t ranspor t  chain and,  consequent l y ,  on the  economic  

sys tems of  t he Member  States  and the Union as  a whole.  Opt imis ing the  per formance of  t he  

por t  sec tor  is  a key too l  to  fur ther  economic  in tegrat ion wi th in the  EU,  to boos t  the  

compet i t i veness  of  the EU and i ts  Member  States  in  the  wor ld economy,  and to fuel  economic  

growth and job c reat ion. 

 

I t  i s  widely accepted that  both the day- to-day  ef f ic iency and the medium and long- term 

dynamics  of  por t  compet i t ion are s t rongly in f l uenced by the reg ime of  por t  labour .  Depending  

on the type of  terminal ,  por t  l abour  represents  be tween 15 and 75 per  cent  of  the operat i onal  

terminal  cos ts  for  t erminal  operators  (15 to 20 per  cent  at  dry bu lk  terminals ;  between 40 and 

75  per  cent  at  general  cargo terminals ) .  Even in the capi ta l  in tens i ve conta iner  sec tor  t h is  

percentage is  bel i eved to  reach 50  or  even 70 per  cent 2,  which exp la ins  tha t  the labour  fac tor  

                                                             
1 Communicat ion  f rom  the Commiss ion on a  European Por ts  Po l i cy ,  18 Oc tobe r  2007,  COM(2007)  
616 f i na l ,  2 ;  compare European Commiss ion,  Green  Paper  o f  10 December  1997 on Sea  Por ts  and  
Mar i t ime In f ras t ruc ture ,  10  December  1997,  COM(97)  678 f i na l ;  Theo log i t i s ,  D. ,  Future  o f  EU Por ts  
Po l i cy ,  pp t  present a t ion  fo r  the  Apu l i an  Dis t ingu ished Lec ture  Se r ies ,  26  March 2012;  see  fu r the r  
deta i l s  i n f ra ,  paras  161,  234 and 239.  
2 See and compare Bar ton,  H.  and Turnbu l l ,  P . ,  Labour  Regula t i on  and Economic  Per fo rmance i n  the  
European Por t  T ranspor t  I ndus t ry .  Fu l l  Repor t  o f  Research Ac t iv i t ies  and  Resu l t s ,  Card i f f ,  Ca rd i f f  
Bus iness  Schoo l ,  May 1999,  www.es rc .ac .uk ,  27;  Ba r ton,  H.  and  Tu rnbu l l ,  P . ,  "Labour  Regula t i on  
and Compet i t i ve  Per f ormance in  the Por t  T ranspor t  I ndus t r y :  The Changing For tunes  o f  Th ree Majo r  
European Seapor ts " ,  European Jou rna l  o f  Indus t r i a l  Re la t ions  2002,  Vo l .  8 ,  No.  2 ,  (133) ,  138;  
Kagan,  R. ,  "How much does  law mat ter?  Labor  law,  compet i t ion  and  water f ront  labor  re la t i ons  i n  
Rot te rdam and U.S .  por ts " ,  Law & Soc ie ty  Rev iew 1990,  Vo l .  24 ,  No.  1 ,  (35) ,  53;  Not teboom,  T . ,  
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also  determines ,  f or  example,  i nves tment  dec is ions  on  terminal  l ay-out  and equipment 3.  Our  

s tudy conf i rms that  labour  ar rangements  can have a t remendous impact  on  the proper  

func t i oning of  por ts  and on t rade f l ows.  

 

The cur rent  economic  and f inanc ia l  c r is is  notwi ths tanding ,  expec tat i ons  are that  t he coming 

decades w i l l  see fur ther  growth i n t rade and por t  throughput ,  together  wi th a far - reaching  

innovat ion  in  handl ing technolog ies  and a  growing demand for  wel l - t r a ined and versat i l e  por t  

workers .  The por t  indus t ry wi l l  cont i nue to func t ion as  one of  the European Union 's  most  

power fu l  prosper i t y  and job  generators .  The f i ndings  of  our  s tudy suggest  that  l abour  issues  

are set  to cha l lenge pol i cy makers ,  publ ic  and pr ivate por t  operators ,  por t  users  and soc ia l  

par tners  for  many years  to come.  

 

 

 

3.  The present  s tudy was under taken in a h ighly charged pol i t i ca l  context .  

 

Two ear l ier  proposals  by the  European Commiss ion for  an EU Por t  Serv ices  Di rec t ive,  l aunched 

in 2001 and 2004 and conta in ing measures  for  t he  l ibera l isat ion of  t he por t  labour  market ,  

proved h ighl y cont rovers ia l .  They provoked a heated debate and ser ious  indus t r ia l  unres t  

across  Europe,  which culminated  in  an  unseen double  re jec t i on  of  t he Di rec t i ve by the  

European Par l iament 4.  In  the  course of  our  research,  we noted that  t hese antecedents  are s t i l l  

f resh i n t he memor ies  of  a l l  concerned par t i es .  

 

In  2007,  t he European Commiss ion adopted  a Communicat i on on a  European Por ts  Pol icy wh ich  

however  announced few concrete in i t i a t i ves  in respec t  of  por t  l abour .  I n  2011,  the W hi te Paper  

on EU t ranspor t  pol icy l a id a broad foundat ion for  new in i t i a t ives  to improve the per formance of  

the European por t  sec tor .  Today,  t he Commiss ion is  prepar ing a new v is ion on a European 

por ts  po l icy and is  assess ing the need for  spec i f i c  measures  on,  in ter  a l ia ,  por t  l abour .  Our  

s tudy is  i n tended to help the Commiss ion assess  the cur rent  s i t uat i on and e laborate wel l -

cons idered proposals .  

 

From the outset ,  we were aware  of  the par t icu lar ly  de l icate nature of  our  task .  To an  exten t ,  

our  s tudy res ts  on ‒  o f t en  cont rad ic tory ‒  assessments  of  the cur rent  s tate of  por t  l abour  in  t he  

EU by d i rec t l y  i nvol ved par t ies .  W e accepted the cha l lenge of  repor t ing i n an ob jec t i ve  manner  

on  a  d i f f i cu l t ,  content i ous  and even taboo- r i dden,  sub jec t ,  on i ndiv idual ,  indeed of ten 

sub jec t i ve or  po lemic ,  appraisals  of  the cur rent  s i tuat i on,  and on ongo ing d iscuss ions  and 

cont rovers ies .  W e can on ly hope that  our  inventory of  data,  pol icy and legal  issues  and 

pos i t i ons  by s takeho lders  wi l l  fac i l i t a te a  f resh debate  on  the  bas is  of  rat i onal  arguments  and a  

bet ter  unders tanding by s takeholders  of  each other 's  concerns .  

                                                                                                                                                                                              
Dock  labour  and po r t - re l a ted employ ment  i n  the European  seapor t  sys tem,  Brusse ls  /  Ant werp,  
ESPO /  ITMMA,  2010,  www. po r teconom ics .eu ,  49;  Vonck ,  I .  and Not teboom,  T. ,  Economic  Ana lys is  
o f  B reak  Bu lk  F lows  and Ac t iv i t ies  in  Be lg i an Por ts ,  B russe ls  /  Ant werp,  I NG Bank  /  ITMMA,  2012,  
80.  
3 See,  fo r  example ,  Chambreu i l ,  A . ,  Produc t iv i té  des  terminaux  à  conteneurs ,  Compiègne,  CETMEF,  
2011,  h t tp : / / www.cetmef .deve loppement -du rab le .gouv. f r / I MG/pdf /P_11-01_c le288f2a.pdf ,  18 .  
4 See i n f ra ,  pa ra  178 et  seq .  
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2. SCOPE AND TERMINOLOGY 

 

 

2.1. A legal assessment of port labour regimes in the European 
Union 
 

 

4 .  The present  s tudy analyses  spec i f i c  por t  l abour  regimes in the European Union.  

 

As  we have expla ined 5,  i t  examines  three aspec ts  of  por t  l abour :  (1)  t he  regulat i on o f  the  

labour  market ;  ( 2)  qual i f i cat ions  and t ra in ing of  por t  workers ;  and (3)  occupat ional  heal th and 

safety.  

 

For  each of  t hese aspec ts ,  the s tudy provides  fac ts  and f i gures ,  an overv iew of  sources  of  l aw,  

a descr ipt ion of  cur rent  o rganisat ional  ar rangements ,  an  i nventory of  t he most  press ing pol icy  

and lega l  issues ,  a pol icy -or iented appra isal  and out l ook ,  and a synops is .  

 

 

 

5.  The s tudy 's  main focus  was to  examine the nat ional  por t  l abour  sys tems  of  the 22 mar i t ime 

Member  States  of  t he European Union:  Belg ium,  Bulgar ia,  Cyprus ,  Denmark ,  Es tonia,  F in land,  

France,  Germany,  Greece,  I re land,  I t a l y ,  Latv ia,  L i thuania,  Mal ta,  the Nether lands ,  Poland,  

Por tuga l ,  Romania ,  S lovenia,  Spain,  Sweden and the  Uni ted Kingdom.  Chapter  7 of  the cur rent  

Volume I  provides  a  synops is  of  these count ry  ana lyses .  The reader  wi l l  f ind deta i l ed count r y 

chapters  in  Volume I I  o f  t he s tudy.  

 

The other  EU Member  Sta tes  (Aus t r ia ,  the Czech Republ ic ,  Hungary,  Luxembourg and Slovak ia )  

have no mar i t ime por ts  and are not  d iscussed in th is  s tudy,  as  labour  ar rangements  in  i n land 

por ts  were beyond the  scope of  our  t ask .  Moreover ,  very few,  i f  any,  spec i f i c  labour  

ar rangements  seem to ex is t  in  in land por ts 6.  Conversely,  i n  some count r y chapters  we did pay 

spec ia l  at tent i on to the handl i ng of  barge t raf f i c  i n  mar i t ime por ts .  

 

Nei ther  have we paid  at tent ion to  the organisat i on  of  por t  l abour  i n  a number  of  impor tan t  

European sea por ts  which are l ocated i n count r i es  that  have not  jo ined the European Un ion.  

These inc lude,  f or  example,  Albania,  Croat ia,  Ice land,  Norway 7 and Russ ia.   

 

The spec i f i c i t y  of  por t  l abour  and the i nternat i ona l  and European regulatory and pol icy  context  

of  por t  l abour  are  out l i ned in  in t roduc tory chapters  (Chapters  4,  5 and 6  respec t ive l y) .  

                                                             
5 See a l ready supra ,  pa ra  1 .  
6 Yet  i t  shou ld  be noted that  some non-mar i t ime Member  S ta tes ,  such as  Aus t r ia ,  took  an ac t i ve  
in teres t  in  the  debates  on t he p rev ious  proposa ls  fo r  a  Por t  Serv ices  D i rec t i ve .  
7 In format ion gathered on  por t  l abou r  in  Norway,  wh ich i s  bound by ILO Convent i on No.  137,  
sugges t  t ha t  i n  t h is  count ry  the  i ssues  are  more  o r  l ess  s im i la r  to  t hose  in  o ther  Scand inav ian  
count r i es  and F in l and.  



 

12 

 

Clar i f i cat i on on the scope and terminology and the  conduct  of  our  research wi l l  be provided as  

wel l  ( present  Chapter  and Chapter  3) .  

 

Pol icy-or iented conc lus ions  on  pers is t i ng  problems as  wel l  as  recommendat ions  for  poss ib le  

ac t ion by the European ins t i tu t ions  wi l l  be formulated at  t he end of  the s tudy  (Chapter  8) .  

 

 

 

6.  The present  s tudy is  p r imar i l y  a l egal  s tudy.  I ts  main purpose is  to assess  the cur rent  por t  

labour  regime f rom a l ega l  perspec t i ve,  t o i dent i fy  pol icy and legal  issues  and to suggest  

concrete pol icy and lega l  measures  which may help solve these problems and improve the  

overal l  per formance of  the European por t  sys tem,  tak ing due account  of  the i nteres ts  o f  

employers  and workers .  

 

This  is  not  to  say that  the s tudy is  purel y  l egal .  F i rs t  of  a l l ,  we used as  background mater ia l  a  

number  of  h is tor ica l ,  economic  and soc ia l  s tudies  publ ished by author i t ies  in  these f ie lds .  In  

addi t i on,  we col l ec ted,  wi th the help of  numerous  organisat i ons  and indiv idua ls ,  a cons iderable  

amount  of  non- legal  data ,  inc luding s tat is t ics  and pol icy s tatements .  F inal ly ,  we were aware  

f rom the outset  that  f ac ts  do not  a lways  conform to what  t he law requ i res  or  presupposes .  As  

our  research proceeded,  our  suspic ions  were borne out ,  and thus  we ident i f ied th is  d isc repanc y  

between law and real i t y  as  a separate pol icy issue.  

 

 

 

7.  Las t  but  not  l eas t ,  t he  s tudy focuses  on the exi s tence of  spec i f ic  por t  labour  ar rangements ,  

i .e .  l aws,  regulat i ons ,  agreements  and usages which spec i f i ca l ly  deal  wi th  por t  l abour  and 

depar t  f r om genera l  labour  law.   

 

This  a lso expla ins  the  subs tant i a l  d i f ferences  in  length of  t he i ndi v idual  count r y chapters  in  

Volume I I .  In  an inc reas ing number  of  EU Member  States ,  spec i f i c  por t  l abour  ar rangements  

are be ing abol ished.  As  a  resul t ,  por t  labour  gradual l y  becomes sub jec t  to t he ru les  of  general  

labour  l aw.  To the extent  that  no spec i f i c  ru les  remain i n p lace,  we have br ief ly  out l i ned the  

main sources  of  general  labour  l aw as  appl ied i n the por t  sec tor .  A subs tant i ve descr ipt i on o f  

employment  condi t i ons  under  the general  labour  law of  t he 22 Member  States  of  course  

exceeded our  miss ion.  
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2.2. The notions of ‘port labour’ and ‘dock work’ 
 

 

8 .  The s tudy  deals  wi th  the  employment  of  por t  workers  or  ' dockers ' ,  i .e .  p redominant l y  manual  

workers  engaged in the l oading and unloading of  ships  i n  por ts ,  anc i l lar y serv ices  such as  the 

check ing,  s torage and int ra-por t  t ranspor tat i on  of  cargo,  and operat i ons  at  passenger  

terminals .  

 

 

 

9.  I n  our  s tudy,  we use the  words  'por t  worker '  and ' docker '  i n terchangeably,  a l t hough in most  

cases  we prefer red  the fo rmer ,  more neut ra l  and general  t erm.  Some exper t s  indeed argue that ,  

today,  the word docker ,  which came into use wi th  the opening of  c losed dock  and warehouse 

areas  in t he f i rs t  hal f  o f  t he 19th century 8,  has  a pe jorat ive or  at  leas t  outmoded r i ng and that  i t  

should be  replaced by por t  worker  as  the l at t er  term acknowledges that  the  profess ion now 

requi res  spec ia l  sk i l l s  and qual i f i cat i ons  and re l i es  on  the use of  sophis t icated technology 9.  

However ,  workers '  organisat ions  cont inue to  cal l  t he i r  members  dockers ,  and the famous ant i -

l ibera l isat i on s logan used by European unions  was 'Proud to be a Docker ' .  In  some Member  

States ,  i nc luding France,  the Engl ish word ' docker '  s t i l l  serves  as  the of f ic i a l ,  l egal  t i t l e  of  t he 

por t  worker .  But  other  lawmakers  expressed a preference for  the word ' por t  worker '  or  'por t  

labourer ' 10.  

 

 

 

10.  The meaning of  the word ' s tevedore '  i s  somewhat  ambiguous,  as  i t  may refer ,  i n  a general  

sense,  to any por t  worker 11;  more nar rowly,  t o  a general  por t  labourer  work ing on the ship (or  a 

'holdsman' ,  as  opposed to the 'docker '  or  'por t  worker '  sensu s t r ic to who works  on shore) 12;  or ,  

                                                             
8 See Barzman,  J . ,  "Gens  des  qua is " ,  i n  X. ,  Sur  l es  qua is .  Por ts ,  docks  e t  dockers  de Boudin  à  
Marquet ,  Pa r is  /  Le  Havre  /  Bordeaux,  Somogy  /  Musée Mal raux /  Musée des  Beaux-A r ts ,  2008,  
(47 ) ,  48 .  Remarkab ly ,  the  word 'docker '  i s  a lso  used in  po r ts  wh ich have no sys tem of  (wet )  docks  in  
the s t r i c t  eng ineer i ng sense o f  the  word,  such as  open t ida l  harbours .  
9 Compare,  on the use o f  ' dok werke r '  in  F landers ,  B rugge,  J . ,  "Die  n ie t  zu ip t  o f  koopt ,  word t  n ie t  
gerekend om te  werken. "  Het  soc iaa l  over l eg met  bet rekk ing to t  de Gents e haven t i jdens  het  
in terbe l l um (1919-1939) ,  Masters  thes i s ,  Ghent  Un i vers i t y ,  2008-2009,  
h t tp : / / l i b .ugent .be/ fu l l t x t /RUG01/001/361/037/RUG01-001361037_2010_0001_AC.pdf ,  56 ;  on t he  
avo idance o f  t he  word docker  in  F rench,  Galbrun,  X. ,  La manutent i on  por t ua i re  en 2001.  Rappor t  
annue l  d ' ac t i v i tés ,  Par is ,  UNIM,  h t tp : / /www.un im .org /cg i -
b in /c l ien t /modele .p l ?shop=unim&modele=agenda&cat =188&manuel_menu=gamme_188&manue l_par=
33,  21;  and,  on t he rep lac ement  o f  the  'dockers '  by  ' por t  ope ra t i ve  worke rs '  o r  ' cargo hand lers '  a f te r  
the  repea l  o f  the  UK Dock  Labour  Scheme,  Turnbu l l ,  P .J . ,  "The docks  a f ter  deregu la t ion" ,  Mar i t ime  
Po l i cy  and Management  1991,  Vo l .  18 ,  No.  1 ,  (15 ) ,  19 .  
10 'Por t  wo rker '  i s  used,  fo r  example ,  i n  cur rent  Mal t ese po r t  labour  l eg is l a t ion ;  ' por t  l abourer '  was  
the o f f i c ia l  te rm  in  the ( repea led)  Ma l tese Ord inance No.  XXI  o f  1939 (see i n f ra ,  para  1321 et  seq. )  
11 In  th is  sense,  see h t tp : / /www. thef reed ic t ionary .com/s tevedore .  In  Spa in ,  po r t  worke rs  are  s t i l l  
ca l led  ' es t ibador ' .  
12 For  example ,  the  ( repea led)  Mal tese  Ord inance No.  XXI  o f  1939  (Sec t ion  2)  d is t ingu ished as  
fo l lows :  

“S tevedore ”  means  a  pers on employed in  the hand l i ng  o f  cargo between the ho ld  and ra i l  o f  
a  sh ip  in  the p rocess  o f  load ing and un load ing o f  th is  cargo.  
“Por t  laboure r ”  means  a  person employed in  the hand l i ng  o f  cargo between the ra i l  o f  the  
sh ip  and any  l igh t er ,  ves se l ,  whar f  o r  any  p lace on land in  the p rocess  o f  load ing and  
un load ing o f  th is  cargo.  
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conversely,  to  t he employer  of  such workers .  In  I re land,  f or  example,  the word (master )  

s tevedore  spec i f i ca l l y  refers  to the  19th century  middlemen who leased the dockers ’  l abour  to  

the  ship owners 13,  and in t he  Uni ted  States  a ' s tevedore '  ac ts  an employer  of  ' longshoremen' 14.  

To get  around th is  source of  confus ion,  we only used the terms s tevedor ing company or  

operator  and avoided the word s tevedore.  

 

 

 

11.  A general l y  accepted def in i t i on of  the term ‘por t  labour ’  does  not  ex is t .   

 

Por t  l abour  can be cons idered nar rowly as  the l oading or  unload ing of  ships ,  or  broadly,  as  a l l  

forms of  cargo handl ing i n a por t  zone,  i nc luding the  s tuf f i ng and s t r ipping  of  conta iners ,  t he  

loading and unload ing of  in land waterway vessels ,  lor r ies  and ra i lway wagons,  the s torage and 

semi- i ndus t r i a l  process ing of  goods  in warehouses  and logis t ics  areas ,  etc . 15 In  por ts  where  

por t  l abour  is  governed by spec i f i c  regulat i ons  or  agreements ,  employee organisat i ons  

t radi t ional l y  t ry  to extend the not i on as  widely as  poss ib le,  wh i le  employers '  organisat ions  a im 

to res t r ic t  i t .  

 

 

 

12.  The term por t  worker  is  general l y  used to des ignate  b lue col l ar  workers  engaged in the  

handl i ng of  goods  at  docks ,  quays ,  wharves  or  warehouses  in  por ts .  I t  i s  a gener ic  t erm 16 which 

inc ludes  general  workers  (operat i ves)  work ing  on  board  ship as  wel l  as  those on l and,  and 

spec ia l ised  workers  such as  operators  (or  dr ivers )  of  var ious  t ypes  of  machinery such as  

fork l i f t s ,  s t radd le  car r i ers ,  reach s tackers ,  bu l ldozers ,  bobcats ,  conveyor  bel ts  and c ranes  (a lso  

cal led winchmen) ;  s igna lmen (hatchmen,  hatch  tenders  or  deck  hands) ;  l ashers ;  ta l l ymen (a lso  

cal led ta l ly  c lerks  or  checkers ) ;  (gang)  foremen,  chief  ta l l ymen and chief  f oremen 

(superv isors ) .  S ignalmen are s tat ioned at  the hatchway opening,  g i ve the necessary s ignals  to  

the  winchman and superv ise the ra is ing  and lower ing  of  s l ing loads .  Lashers  are men who lash ,  

un lash,  secure and re lease cargoes  s towed in the  ship 's  ho ld or  on deck .  Checkers  or  ta l lymen 

keep a ta l ly  of  quant i t y  or  weight  of  goods  shipped or  received,  and check  fo r  apparent  damage 

and shor tages .  Foremen are respons ib le for  t he  management  and superv is ion of  a gang of  
                                                                                                                                                                                              
Compare a lso  Hard ing,  S . ,  Rest r i c t i ve  Labor  Prac t i ces  in  Seapor ts ,  W ash ington,  W or ld  Bank ,  
Oc tober  1990,  h t tp : / / www-
wds . wor ldbank .org /serv le t / W DSContentServe r /W DSP/IB /1990/10/01/000009265_3960929231915/ Re
ndered/PDF/mul t i_page.pd f ,  6 ,  where "much confus ion"  wi th  the term ino logy is  noted.  
13 O 'Carro l l ,  A . ,  " 'Every  sh ip  i s  a  d i f fe rent  fac tory ' .  W ork  Organ isat i on ,  Techno logy,  Communi ty  and  
Change:  The S to ry  o f  the  Dubl in  Docker" ,  h t tp : / /nu im .academ ia.edu,  3 .  
14 Kagan,  R. ,  "How much does  law mat ter?  Labor  law,  compet i t ion  and wate r f ron t  labor  re l a t ions  i n  
Rot te rdam and U.S .  por ts " ,  Law & Soc ie ty  Rev iew 1990,  Vo l .  24 ,  No.  1 ,  (35) ,  38 ,  foo tnote  3 .  
15 See and compare,  i n te r  a l ia ,  Dombois ,  R.  and W ohl leben,  H. ,  "The negot ia ted change o f  work  and  
indus t r ia l  re la t i ons  in  German seapor ts  -  The Case  o f  B remen"  in  Dombois ,  R.  and Hese le r ,  H.  
(eds ) ,  Seapor ts  in  the  con tex t  o f  g l oba l i za t ion  and  p r iva t i za t ion ,  B remen,  Kooperat i on  Un ivers i tä t -
Arbe i t erkammer,  2000,  (45) ,  49 ;  He l le ,  H.J . ,  Die uns te t ig  beschäf t ig ten Ha fena rbe i ter  in  den  
nordwes teu ropä ischen Häf en,  Stut tga r t ,  Gus tav F ischer  Ve r lag,  1960,  5  and 9 ;  Verhoeven,  P . ,  "Dock  
labour  and the European Union " ,  in  Demps ter ,  J . ,  The r i se  and fa l l  o f  t he  dock  labour  scheme ,  
London,  B i teback ,  2010,  (129) ,  130.  
16 See Green,  A . ,  "The work  proc ess" ,  in  Dav ies ,  S .  e t  a l .  (Eds . ) ,  Dock  Workers .  In ternat iona l  
Exp lora t i ons  in  Comparat i ve  Labour  H is tory ,  1790-1970 ,  I I ,  A ldershot ,  Ashgat e ,  2000,  (560) ,  570,  
re fe r r i ng  to  Tap l i n .  
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workers  and may have author i t y  t o h i re the requi red number  of  casual  workers  for  a day or  a  

shi f t .  Typical l y ,  one gang of  workers  is  used per  ship 's  hatch or  hold,  or  per  shores ide c rane.  

 

Cargo handl i ng companies  a lso  employ  of f ice s taf f  invol ved in  adminis t rat i on,  sales ,  market i ng,  

in format ion technology,  l egal  mat ters  etc . ,  but  t hese whi te col lar  employees  are cons idered 

ne i ther  ' dockers ' ,  nor  'por t  workers '  for  t he purposes  of  th is  s tudy.  

 

On the other  hand,  i t  shou ld  a lso be noted  that ,  in  some por ts ,  c rane and other  equipment  

operators  are legal l y  t rea ted as  whi te col lar  workers ,  and that  t he typical  docker 's  profess ions  

of  ta l lyman,  chief  t a l l yman,  chief  foreman enta i l  par t l y  or  main ly  of f i ce  work ,  so that  the  

d is t inc t i on between blue  and whi te col l ar  is  of ten b lur red.  Regardless  of  thei r  b lue or  whi te  

col lar  s ta tus  under  nat i ona l  or  local  legal  ar rangements ,  we have t reated  a l l  these 'c lass ica l '  

categor ies  of  dockers  as  por t  workers .  

 

In  many por ts ,  cargo handlers  a lso employ mechanics  (a lso cal l ed maintenance or  repai r  men,  

inc luding e lec t r ic ians)  who are respons ib le for  keeping equipment  i n  running condi t i on;  these 

workers  of ten have the same or  s im i lar  s tatus  as  por t  workers  proper .  W here re levant ,  we have 

inc luded them in our  s tudy.  
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Figure 1.  A kale idoscope of  por t  l abour  j obs  in Europe today  

 

  
General  cargo work  

( p h o t o  b y  H a f e n  H a m b u r g  M a r k e t i n g  /  

H . J .  H e t t c h e n )  

 

General  cargo work  

( p h o t o  b y  K a r i n e  L e  P e t i t  /  

w w w . m e t i e r s - p o r t u a i r e s . f r )  

  
General  cargo work  

( p h o t o  b y  C a r g o  S e r v i c e  A / S ,  w w w . a a s k . d k )  

 

General  cargo work  

( p h o t o  b y  w w w . d o c k s e t e . f r )  

  
General  cargo work  

( p h o t o  b y  D a n n y  C o r n e l i s s e n )  

General  cargo work  

( p h o t o  b y  H a f e n  H a m b u r g  M a r k e t i n g  /  



 

17 

 

H . J .  H e t t c h e n )  

  
Ro-ro work  

( p h o t o  b y  w w w . p o r t . c c i - b r e s t . f r )  

 

Ro-ro work  

( p h o t o  b y  C o p e n h a g e n  M a l m ö  P o r t )  

  
Container  work  

( p h o t o  b y  w w w . p o r t o d e s e t u b a l . p t )  

 

Container  work  

( p h o t o  b y  w w w . p o r t o f g o t h e n b u r g . c o m )  

  
Container  work  

( p h o t o  b y  C o p e n h a g e n  M a l m ö  P o r t )  

Container  work  

( p h o t o  b y  D a n n y  C o r n e l i s s e n )  
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Container  work  

( p h o t o  b y  A P M T )  

 

Liquid bulk  work  

( p h o t o  b y  H a f e n  H a m b u r g  M a r k e t i n g )  

  
Dry  bulk  work  

( p h o t o  b y  K a r i n e  L e  P e t i t  /  

w w w . m e t i e r s - p o r t u a i r e s . f r )  

 

Dry  bulk  work  

( p h o t o  b y  H a f e n  H a m b u r g  M a r k e t i n g )  

  
Cruise ter minal  work  

( p h o t o  b y  K a r i n e  L e  P e t i t  /  

w w w . m e t i e r s - p o r t u a i r e s . f r )  

Logis t ics  work  

( p h o t o  b y  M i c h a e l  V a n  G i e l )  
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13.  S ince por t  l abour  is  by def i n i t i on car r ied out  wi th in a ' por t '  or  a ' por t  area ' ,  the def i n i t i on o f  

por t  l abour  has  an impor tant  geographical  d imens ion to i t .  

 

W here por t  labour  is  governed by spec i f i c  laws or  col l ec t ive agreements ,  i t  i s  wel l - n igh 

inevi table to  express l y determine the exac t  geographical  scope of  such ins t ruments .  The 

de l imi tat i on may be lef t  vague (e.g.  the 'por t '  and i ts  ' v ic in i ty ' ,  or  the 'mar i t ime publ ic  domain ' )  

or  i t  may be e laborated i n deta i l  ( e.g.  based on a  deta i l ed map or  a predef ined d is tance f rom 

the water f ront ) ;  i t  may be def i ned e i t her  nar rowly  as  the quays ide,  the water f ront ,  or ,  in  ISPS 

terms,  the ' sh ip/shore inter face ' ,  or  w idel y,  so as  to inc lude ad jacent  warehous ing and logis t ics  

areas ,  i n land conta iner  depots  ( 'dr y por ts ' )  and indus t r ia l  p lants  behind the water f ront .  

 

 

 

14.  S imi lar l y ,  some spec i f i c  por t  labour  regimes d is t inguish between di f f e rent  t ypes  of  cargo  

and exc lude some categor ies  f rom thei r  scope,  f or  example  own-account  ( indus t r ia l )  cargo ,  

l iqu id bulk  or  f i sh.  

 

 

 

15.  Yet  another  issue is  whether  spec i f i c  por t  l abour  regimes apply to a l l  por ts  in  a g i ven 

count r y,  or  onl y t o impor tant  commerc ia l  por ts  or  por ts  at ta in ing a cer ta in cargo volume 

threshold.  

 

 

 

16.  From the outset ,  readers  should a lso be aware  that  por t  workers  are employed by a var iet y  

of  employers .  Inc reas ingl y,  por t  serv ices  are provided by pr i vate terminal  operators  hold ing a 

lease,  concess ion,  l i cence or  author isat i on issued by a l andlord por t  author i ty .  In  many but  no t  

a l l  por ts ,  several  t erminal  operators  are i n  compet i t i on wi th one another .  Some workers  are  

employed by publ ic  por t  author i t i es  (espec ia l ly ,  c rane dr ivers )  or  by companies  cont ro l l ed by a  

s tate-owned ent i t y .  Yet  o ther  por t  workers  are sel f -employed and h i red by ship owners  or  thei r  

agents ;  these workers  may a t  the same t ime ac t  as  employers  of  other  workers .  

 

Por t  workers  i nc lude not  on ly permanent  workers  employed under  an employment  cont rac t  f or  

an i ndef in i t e or  a def in i te term fu l l y  governed by general  l abour  law,  but  a lso permanent  

workers  regis tered as  por t  workers  under  spec i f i c  por t  labour  ar rangements .  Many por ts  re l y  on  

regis tered  pool  workers  who are h i red  on  a da i ly  bas is  (or  f or  a shi f t  or  a  hal f  sh i f t )  and who 

are  ent i t l ed to an  unemployment  benef i t  whi l e  t hey  are not  work ing.  F ina l ly ,  many por ts  use  

var ious  categor ies  of  more or  l ess  i r regular l y  employed supplementary workers  (occas ional  or  

auxi l i ar y workers ,  inc lud ing,  i n  some por ts ,  seasonal  workers  and/or  t emporary agency or  

in ter im workers ) .  
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17.  The exac t  meaning of  the not i on  of  'dock  work '  was  repeatedly d iscussed at  t he l eve l  of  t he 

Internat i onal  Labour  Organizat i on ( ILO) ,  but  the invar iable outcome was tha t  the term can only  

be de f ined according to  nat i onal  l aw or  prac t ice,  and th is  compromise  solut i on has  been 

enshr ined in,  f or  example ,  ILO Dock  W ork  Convent ion No.  137 17.  Cur rent l y ,  t here  does  not  ex is t  

a general l y  app l icable def in i t i on of  t he not i on of  ‘por t  labour ’  at  EU level  e i t her .   

 

 

 

18.  I n  our  s tudy,  we s tar ted  f rom a broad def i n i t ion of  por t  l abour  as  set  out  above 18,  and  saw 

no reason to exc lude any  types  of  por t  l abour  a pr ior i .  The count ry  chapters  in  Volume I I  wi l l  

ind icate which def i n i t i ons  of  por t  l abour ,  i f  any,  preva i l  in  t he i nd iv idual  EU Member  States .  

 

  

                                                             
17 See i n f ra ,  pa ra  72.  
18 See supra ,  pa ra  8  et  seq.  
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2.3. The notions of ‘qualifications’ and ‘training’ 
 

 

19.  The second component  of  t he regime of  por t  labour  i n  t he EU which  we discuss  i n the  

present  s tudy is  qual i f i cat ions  and t ra in ing of  por t  workers .  

 

 

 

20.  F i rs t  of  a l l ,  our  s tudy inves t igates  which EU por t  l abour  regimes are based on a sec tor -

spec i f i c  regulat i on of  pro fess ional  qual i f i cat ions ;  i n  other  words ,  whether  access  to the labour  

market  is  reserved for  those workers  who possess  spec i f i c  qual i f i cat i ons  at tes ted by evidence 

of  formal  qual i f i cat i ons  (espec ia l ly ,  d ip lomas or  cer t i f i cates) ,  an at tes ta t ion of  competence  

and/or  profess ional  exper ience 19.  The ILO def ines  the not i on of  qual i f i cat i ons  as  "a formal  

express ion of  t he vocat ional  or  profess ional  abi l i t ies  of  a worker  which  is  recognized a t  

in ternat i onal ,  nat i onal  or  sec tora l  l evels " 20.  

 

As  we wi l l  see ,  qual i f i cat i ons  sys tems in the  por t  sec tor  may res t  on of f ic ia l  l aws and 

regulat i ons ,  col l ec t ive agreements  or  sel f - regulat i on by the sec tor .  

 

 

 

21.  As  today 's  por t  l abour  must  be regarded as  sk i l led l abour ,  t he impl icat ion is  that  por t  

workers  need t ra in ing 21.  In  t he  por t  labour  market ,  qua l i f i cat i on and t ra in ing  sys tems are of  

course very c losely connected.  

 

There is  a p lethora of  def in i t i ons  which have been used to descr ibe t ra in ing and re lated  

concepts 22.  Melet i ou def i nes  t ra in ing i n t he context  of  por t  labour  as  “a process  in which 

learn ing oppor tuni t i es  and exper iences  are des igned and implemented,  which a im [at ]  

develop ing the knowledge,  sk i l l s  and at t i t udes  re lated to the present  job of  the l earner ” 23.  W i th 

regard to por t  labour ,  t ra in ing is  f i rs t  of  a l l  necessary to achieve improvements  in  work  

per formance,  par t icu lar ly  when por ts  inves t  in  spec ia l ised mach inery,  in t roduce new work  

                                                             
19 Compare the def i n i t ion  o f  "pro fess iona l  qua l i f i ca t i ons"  in  Ar t .  3 (1 ) (b)  o f  D i rec t i ve  2005/36/EC o f  
the  European Par l iament  and o f  the  Counc i l  o f  7  Sep tember  2005  on the  recogn i t ion  o f  p ro fess iona l  
qua l i f i ca t ions  (OJ  30  Sept ember  2005,  L  255/22 )  and the fu r the r  def in i t i ons  ment ioned i n f ra ,  pa ra  
281,  foo tnot e .  
20 See ar t .  2 (c )  o f  the  Human Resources  Deve lopment  Recommendat ion,  2004 (R195) .  
21 See i n f ra ,  pa ra  44 et  seq.  
22 See Me le t iou ,  M. ,  " Improved po r t  pe r fo rmance  through t ra in i ng:  The cont r ibu t ion  o f  the  
In ternat iona l  Labour  Organ izat ion" ,  22

n d
 In ternat i ona l  Por t  Conference "Human Resources  and Sea  

Por ts  Per fo rmance " ,  12 -14 March 2006,  A lexandr i a ,  www.pp ia f .o rg ,  3 .  
23 Me le t iou ,  M. ,  " Improved por t  pe r formance t hrough t ra in ing:  The cont r i bu t i on  o f  the  In t ernat iona l  
Labour  Organ i zat i on" ,  22

n d
 I n ternat i ona l  Po r t  Conference "Human Resources  and  Sea  Por ts  

Per fo rmance " ,  12-14 Marc h 2006,  A lexandr ia ,  www.pp ia f .o rg ,  4 .  
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procedures  or  redes ign  the  workplace 24.  Tra in ing  is  one of  t he  key var iab les  determining 

phys ical  produc t i v i t y  of  por ts 25.  

 

In  v iew of  t he dangerous  nature of  por t  work ,  t r a in ing is  a lso provided in order  to i nc rease  

occupat ional  safet y.  Var ious  i nternat i onal  and European legal  i ns t ruments  ob l ige employers  to  

provide spec i f i c  heal th and safety t ra in ing.  

 

 

 

22.  Por t  t r a in ing ins t i t u tes  a l l  over  the wor ld and,  inc reas ingl y,  ind i v idual  por t  operators ,  of fer  

spec i f i c  job- re lated t ra in ing  both at  management  ( e.g.  por t  operat i ons  management ,  por t  

equipment  p lanning,  etc . )  and at  operat i onal  or  technical  level  ( e.g.  operat i on of  c ranes ,  

equipment  maintenance,  lashing,  etc . ) .  Some of  t hese programmes are organised rout inel y,  

whi l e  other  courses  are ta i l or -made 26.  

 

Tra in ing of  por t  workers  comes in d i f f erent  f orms.  A bas ic  d is t i nc t ion must  be made between 

learning on- the- job  and formal  i ns t ruc t i on or  t r a in ing.  The lat t er  may compr i se var ious  schemes  

such as  t ra in ing between school  and work ,  ( induc t ion)  courses  for  new ent rants ,  courses  for  

the es tabl ished docker ,  t ra in ing in safety and f i rs t  a id and the ret ra in ing of  i n jured and 

redundant  dockers .  Another  impor tant  d is t inc t i on can be made between spec ia l is t  courses  for  

cer ta in categor ies  of  por t  workers  and t ra in ing a imed at  the  avai l abi l i t y  of  mul t i -sk i l led or  a l l -

round por t  workers 27.  

 

F inal l y ,  workers  may make use of  formal ised t ra in ing oppor tuni t i es  on e i t her  a voluntary or  

compulsory bas is .  In  our  s tudy,  we have t r i ed to indicate which qual i f i cat i on and t ra in ing  

requi rements  are imposed by  laws,  regulat ions  or  col l ec t ive agreements .  

 

  

                                                             
24 Me le t iou ,  M. ,  " Improved por t  pe r formance t hrough t ra in ing:  The cont r i bu t i on  o f  the  In t ernat iona l  
Labour  Organ i zat i on" ,  22

n d
 I n ternat i ona l  Po r t  Conference "Human Resources  and  Sea  Por ts  

Per fo rmance " ,  12-14 Marc h 2006,  A lexandr ia ,  www.pp ia f .o rg ,  4 .  
25 Bar ton,  H.  and Turnbu l l ,  P . ,  "Labour  Regula t ion  and Compet i t i ve  Per fo rmance in  the Por t  
T rans por t  Indus t r y :  The Changing For tunes  o f  Th ree  Majo r  Eu ropean Seapor ts " ,  European  Jou rna l  
o f  Indus t r i a l  Re la t ions  2002,  Vo l .  8 ,  No.  2 ,  (133 ) ,  138;  see a ls o  Not teboom,  T .  Dock  labour  and  
por t - re la t ed employment  i n  the  European seapor t  sys tem.  Key  fac to rs  to  por t  compet i t i veness  an d  
re fo rm ,  Repor t  p repared fo r  European Sea Por ts  Organ isat ion ,  2010,  46 and 57.  
26 Me le t iou ,  M. ,  " Improved por t  pe r formance t hrough t ra in ing:  The cont r i bu t i on  o f  the  In t ernat iona l  
Labour  Organ i zat i on" ,  22

n d
 I n ternat i ona l  Po r t  Conference "Human Resources  and  Sea  Por ts  

Per fo rmance " ,  12-14 Marc h 2006,  A lexandr ia ,  www.pp ia f .o rg ,  4 .  
27 For  an ove rv i ew,  see Evans ,  A .A . ,  Technica l  and soc ia l  changes  in  t he wor ld ' s  po r ts ,  Geneva ,  
ILO,  1969,  81 et  seq.  



 

23 

 

2.4. The concept of ‘health and safety’  
 

 

23.  A th i rd aspec t  of  por t  labour  regimes analysed in t he present  s tudy re lates  to the heal th  

and safety of  por t  workers .  Here too,  avai l able spec i f i c  ar rangements  f ind  thei r  or i g in in  the  

operat i onal  charac ter is t ics  of  por t  l abour ,  which cont inues  to  invol ve,  i n ter  a l i a ,  dangerous  

manual  work  i n  d i f f i cu l t l y  access ib le  workplaces ,  in tense interac t ion  wi th  heavy  machinery ,  

hazardous  cargoes  and dense t raf f i c  and movement .  

 

As  the authors  of  ILO's  la tes t  Code of  Prac t ice on Safety and Heal th i n  Por ts  note,  technical  

developments ,  i nc luding  the i nt roduc t ion of  i nc reas ingl y sophis t icated cargo handl i ng  

equipment  have great ly  i nc reased capac i t y  and reach.  W hi le many of  t hese changes in cargo  

handl i ng methods  have resul ted i n s igni f i cant  improvements  of  the safety of  por t  workers ,  some 

changes have int roduced new hazards  and por t  work  is  s t i l l  regarded as  an occupat ion wi th  

very h igh acc ident  rates 28.  

 

 

 

24.  The present  s tudy  prov ides  an overv iew of  spec i f i c  heal th and safety l aws and regulat i ons  

which per ta in to por t  l abour  in  t he EU Member  States .  W here heal th and safety is  governed by  

general  ru les ,  we l imi ted oursel ves  to br i ef l y  out l i n ing the appl icable i ns t ruments .  A l though we 

gi ve some randomly selec ted examples ,  we have not  at tempted to inventory and analyse  

internal  heal th and safe ty  regulat i ons  of  i ndiv idual  terminal  operators .  

 

In  addi t i on,  we at tempted to col l ec t  fac ts  and f i gures  on occupat ional  acc idents  and d iseases  i n  

por ts .  In  some rare  cases ,  we were able  to compare  the  heal th and safety  record  of  por ts  wi th 

that  of  other  i ndus t r ies  such as  cons t ruc t ion or  that  of  t he economy as  a who le.  

 

  

                                                             
28 See X. ,  ILO code o f  prac t i ce  Safe ty  and hea l th  in  por ts ,  Geneva,  In te rnat iona l  Labour  Of f i ce ,  
2005,  h t tp : / / www. i lo . org /pub l i c / l ibdoc / i lo /2005/105B09_39_engl .pdf ,  1 .  
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2.5. Aspects not covered 
 

 

25.  As  the s tudy focuses  on the three aspec ts  of  EU por t  l abour  sys tems  out l ined above,  i t  

does  not  go i nto mat ters  such as :  

-  por t  l abour  in  i n land por t s ,  i .e .  por ts  which exc lus ively  accommodate in land waterway 

vessels 29;  

-  the organisat ion of  l abour  engaged in other  por t  serv ices ,  such as  techn ical -naut ica l  

serv ices  (even i f ,  i n  some rare por ts ,  t he same workers  are i nvol ved in cargo handl i ng 

and moor ing serv ices) ;  

-  the s tatus ,  s t ruc ture and powers  of  por t  author i t i es  ( inc luding representat ion  of  workers  

in  boards  of  por t  author i t i es )  and of  por t  operators ;  

-  ru les  on access  to the por t  serv ices  market ;  

-  labour  management  re la t ions  ( inc luding ru les  and prac t ices  of  soc ia l  d ia logue and 

col lec t i ve bargain ing,  set t lement  of  i ndus t r ia l  d ispu tes ,  s t r ike propens i t y ,  etc . ) ;  

-  condi t i ons  of  work  ( remunerat i on,  wage supplements ,  work ing and res t  t imes,  shi f t  

sys tems,  hol idays ,  soc ia l  secur i t y ,  wel fare) ;  

-  general  l abour  l aw,  except  t o t he extent  necessary  to  unders tand the  por t  l abour  

regime 30;  

-  the f inanc ia l  r egime of  por t  labour  pools ;  

-  s tate a id aspec ts  of  por t  l abour  regimes and por t  l abour  reform schemes;  

-  por t  l abour - re lated aspec ts  of  por t  pr ivat isat i on schemes;  

-  the protec t ion of  workers  in  t he event  of  a t rans fer  of  under tak ing 31;  

-  procedural  i ssues  re lat ing to in f r i ngements ,  complaints ,  enforcement ,  and the  

competences  of  EU and nat i onal  author i t i es  in  t h is  respec t ;  

-  demographical  t r ends  and the  general  s i t uat ion on the labour  market ;  

-  economic  and soc ia l  aspec ts  of  por t  l abour  regimes  such as  the produc t i v i ty  and cos t  o f  

por t  labour ,  the re lat ion between labour  cos t  and s tevedor ing tar i f fs ,  compet i t ion i n  and 

among por ts  and por t  r anges ,  the impact  of  t he cos t  of  por t  l abour  on the  overal l  cos t  of  

produc ts  and on the economy as  a whole,  and overal l  job des i rabi l i t y  f or  workers ;  

-  a compar ison wi th labour  markets  i n  other ,  more or  less  s imi lar ,  sec tors ;  

-  a g lobal  benchmark .  

 

I t  goes  w i thout  saying that  a l l  t hese issues  are of  cons iderable impor tance.  In a number  of  

count r y chapters  i n  Volume I I  we could not  avoid marginal l y  t ouching upon them.  

 

To out l ine the broader  context  of  the s tudy ,  we f i r s t  of  a l l  added some data  on por t  t hroughput  

in  t he i ndi v idual  Member  States .  As  we also provide  f i gures  on the number  of  por t  workers  i n  

each count r y,  t he temptat ion might  be  great  t o cal culate nat i onal  rat i os  of  produc t iv i ty  per  por t  

                                                             
29 See a l ready supra ,  pa ra  5 .  
30 See supra ,  pa ra  7 .  
31 See,  however ,  the  genera l  re fe rence to  Counc i l  D i rec t i ve  2001/ 23/EC i n f ra ,  pa ra  165.  Even i f  ou r  
ques t ionna i re  conta i ned a  genera l  ques t ion  on th is  i ssue,  we dec ided not  to  i nves t i ga te  i t  fu r the r  
as ,  a t  the  t ime o f  wr i t i ng ,  the  mat ter  was  the sub jec t  o f  a  separate  po l i cy  deba te  on the pos i t ion  o f  
work ers  upon  term inat i on  o f  po r t  concess ions .  In  a  few c ount ry  c hapt ers ,  we added some 
in format ion however .  
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worker .  Upon c loser  sc rut iny,  any usefu l  assessment  of  labour  produc t iv i t y  should be based on 

subs tant ia l l y  more fac tua l  deta i l  and much more sophis t icated formulae.  For  example,  a large 

par t  of  t o ta l  por t  t hroughput ,  espec ia l ly  wet  bulk  and indus t r i a l  cargo,  is  commonly not  handled  

by por t  workers  but  by s taf f  o f  ref i ner ies ,  chemica l  p lants  or  manufac tur ing  companies .  On the 

other  hand,  in  many por t s  por t  workers  are a lso used to l oad and unload barges ,  lor r ies  and 

t ra ins ,  so non-mar i t ime cargo volumes shou ld be taken into cons iderat i on as  wel l .  Por t  workers  

are of ten a lso deployed at  warehouses  and logis t ics  areas ,  where volumes hand led are not  

ref lec ted i n mar i t ime throughput  f i gures  at  a l l .  A fur ther  d i f f i cu l ty  is  that  da ta on the number  o f  

por t  workers  are i n  most  cases  exc lus i ve  of  occas ional  workers .  F ina l ly ,  l abour  produc t iv i t y  is  

of  course h ighly  i n f luenced by  other ,  external ,  fac tors  such as  avai l able por t  equipment ,  

terminal  lay-out  and procedures ,  and even c l imate.  Any real is t ic  produc t i v i ty  es t imate should  

be  based on  addi t i ona l  data  such as ,  f or  example ,  work ing hours  per formed,  t he scope of  t he  

por t  l abour  regime v is -à-v is  volumes handled,  t echnical  charac ter is t ics  of  t he por ts ,  etc .  

 

In  order  to of fer  readers  ins ight  i n to the re lat i onship between employers ,  workers  and thei r  

respec t ive organisat i ons ,  we had to i nc lude,  in  several  count r y chapters ,  in format ion on access  

to the cargo handl i ng market  in  por ts ,  s ince the por t  labour  sys tem is  of ten i next r icably bound 

up  wi th  the regu latory set -up of  t he serv ices  market  ( i n  some cases  wi th  a  monopoly of  

s tevedor ing companies  or  wi th an ongoing scheme for  the pr i vat isat i on of  f o rmer l y  s tate-owned 

por ts ) .   

 

W e also had to c ross  the boundar ies  of  the s tudy where s takeholders  complained that  the  

inadequacy of  t he por t  labour  regime mater ia l ises  in an unacceptable s t r ike f requency,  a  lack  

of  e lementary soc ia l  protec t ion or  l ow job qual i t y .  

 

Yet  other  issues  would appear  to deserve fur ther  at tent i on,  such as  the need for  many por ts  to  

re juvenate thei r  work force,  which has  immediate consequences  for  t he  organisat ion of  t he  

labour  market .  I n  our  pol icy recommendat ions ,  we shal l  i dent i f y  a number  of  press ing issues  

which may inspi re usefu l  addi t i onal  research ac t iv i t ies  in  t he future 32.  

                                                             
32 See i n f ra ,  pa ra  355.  
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3. RESEARCH PROCESS 

 
 
3.1. Methodology  
 
 
26.  Our  research fo l l owed a s tep-by-s tep approach inc luding an in-depth desk  s tudy ,  a 

ques t i onnai re,  numerous  interv iews wi th s takeho lders  and exper ts  and a  number  of  on-s i t e  

v is i ts .  

 

Data obta ined through the ques t ionnai re are val i d  for  the beginning of  2012,  but  we t r i ed to 

update them in the course of  t hat  year .  Unless  otherwise spec i f ied,  references  to legal  

ins t ruments  are to the cur rent l y  appl icable vers ion ( in  other  words ,  to  the in i t ia l  t ext  as  

modi f i ed) .  

 

Deta i ls  on our  methodology and sources  are set  out  i n  t he fo l l owing annexes  to the present  

s tudy:  

-  Annex A:  Se lec ted b ib l i ography;  

-  Annex B:  I nventory of  convent ions ,  laws,  regulat ions  and co l lec t i ve agreements ;  

-  Annex C:  Quest ionnai re form;  

-  Annex D:  Methodology of  ques t i onnai re and overv iew of  i ndi v idual  responses .  

 

Quotat ions  f rom exis t ing Engl ish sources  and t rans lat i ons  were l ef t  unedi ted .  

 

 

 

27.  The par tners  i n  t he Por t ius  Por t  Labour  Consor t ium,  Prof  Dr  Stefano Zunarel l i  and Dr  Elena 

Orrù of  the law f i rm Zunarel l i  e  Assoc iat i  and Global  Por t  Tra in ing,  cont r i bu ted  to the rev iew of  

the I t a l i an count r y chapter  and a pre l iminary h igh- level  i n ternet  sc reening of  avai l able por t  

t ra in ing programmes respec t ive l y .  
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3.3. Disclaimer  
 
 
29.  In  a l l  modesty,  we can say that  t h is  s tudy is  qu i te ambi t i ous ,  s ince  ‒  a t  l eas t  t o our  

knowledge ‒  a  comprehens ive l egal  analys is  of  por t  labour  regimes in the European Union has  

never  been under taken before.  The ass is tance of  count less  organ isat i ons  and indi v iduals  

notwi ths tanding,  we encountered ser ious  d i f f i cu l t ies  in  access ing  data.  I n addi t i on,  a large 

number  of  nat i onal  sources  were not  avai l able in  any of f ic ia l  or  even unof f i c ia l  t rans lat i on,  and 

a few s takeholders  were a b i t  re luc tant  t o coopera te,  for  fear  of  l ending suppor t  to  any future  

l ibera l isat i on  proposals  by  the European Commiss ion,  or  d id not  respond to  reques ts  fo r  

in format ion.  For  want  of  bet ter  sources ,  we of ten  had to re l y  on non-academic  sources ,  

inc luding numerous  media repor ts  and even informal  i n ternet  sources .  F ina l ly ,  any s tudy of  

fore ign l egal  sys tems inevi tabl y bears  the r isk  of  mis interpretat ions .  Even i f  we sought  

ass is tance f rom local  exper ts ,  we cannot  guarantee that  a l l  i n format ion is  per fec t l y  accurate or  

complete;  er rors  wi l l  a lmost  cer ta in l y  have c rept  i n ,  for  which we apolog ise.   

 

 

 

30.  As i ts  perspec t i ve is  main l y  legal ,  the s tudy focuses  on the regulatory set -up of  t he por t  

labour  market  and on a number  of  c r i t i ca l  i ssues  which would appear  to deserve fur ther  l ega l  

at tent i on,  espec ia l l y  poss ib le i ncompat ib i l i t i es  wi th EU law.  W e beg the reader  to unders tand 

that  t h is  emphas is  on res t r ic t ions ,  i nef f ic i enc ies ,  subs tandard work ing condi t ions ,  etc .  does  not  

s tem f rom any personal  pre judice  agains t  employers  or  workers  or  t hei r  o rganisat ions ,  but  is  

on ly  due to the Terms of  Reference of  t he s tudy  which  obl i ged us  to i dent i f y  pol icy  issues  and 

to propose recommendat ions  on how to sol ve these issues .  W e would l i ke  to s t ress  that  we 

a lways  had a great  sympathy for  t he wor ld of  s tevedores  and dockers  and that ,  t hrough our  

research,  and a l l  the methodolog ical  d i f f i cu l t i es  notwi ths tanding,  our  af f i n i ty  wi th the wor ld o f  

por ts  has  only become s t ronger .  

 

Fur thermore,  as  our  inventory of  pol icy and legal  problems is  t o an extent  based on sub jec t i ve,  

somet imes widely d iverg ing,  opin ions  of  s takeholders ,  nei ther  t he  authors  o f  the s tudy,  nor  t he  

European Commiss ion shou ld be held respons ib le for  repor t i ng these opin ions .  Nei ther  are the  

authors  i n tending  to express  any persona l  judgment  on the  legal i t y  of  g i ven s i t uat i ons .  Thei r  

in tent i on is  to provide competent  author i t ies ,  i n  par t icu lar  t he European Commiss ion,  wi th  

fac tual  data,  in format ion  on d i f f i cu l t i es  and compl icat i ons ,  an ins ight  in to the pos i t i ons  of  

s takeho lders ,  and a menu of  l egal  tools  which w i l l  a l l ow them to fur ther  inves t i gate  c r i t i ca l  

i ssues  and dec ide on appropr iate measures  to improve the  cur rent  s i t uat i on.  To tha t  end,  we 

have a lso  out l i ned  a  number  of  poss ib le pol icy  op t ions ,  wi thout  s tat i ng a personal  preferenc e 

for  any par t icu lar  solut i on .  
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4. THE SPECIFICITY OF PORT LABOUR 
 

 

4.1. A contentious issue 
 

 

31.  As  we have exp la ined 33,  the focus  of  t h is  s tudy i s  on  leges  spec ia les  ( i nc lud ing agreements 

and unwr i t ten usages)  governing por t  labour .  As  our  f ind ings  suggest  a s low but  cer ta in t rend 

towards  'genera l isat i on '  o r  'banal isat i on '  of  por t  labour  regimes ‒  i . e . ,  a  rep lacement  of  sec tor -

spec i f i c  ru les  by  general  l abour  law condi t i ons  ‒  the  ques t ion ar ises  which pecul i ar i t i es  

cont inue to charac ter ise  the profess ion today.  Repl i es  to our  ques t ionna i re and interv iews  

revealed s t rongly oppos ing v iews on the spec i f i c i ty  of  por t  l abour  today and on the need to 

mainta in spec i f i c  l egal  and organisat i onal  ar rangements .  Moreover ,  as  many leges  spec ia les  on  

por t  labour  enta i l  f ar - reaching  res t r ic t i ons  on fundamenta l  soc io-economic  f reedoms  

guaranteed under  both  i n ternat i onal  and EU law,  they can only be  deemed compat ib le w i th  

these h igher  ru les  of  law i f  a  spec ia l  jus t i f i cat i on is  avai l ab le.  For  t hese reasons ,  assess ing the  

pecul i ar i t i es  of  por t  labour  is  of  capi ta l  impor tance.  

 

 

 

 

  

                                                             
33 See supra ,  pa ra  7 .  
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4.2. The (ir)regularity of demand for labour 
 

 

32.  The fundamental  problem under ly ing the organisat i on of  t he l abour  market  i n  por ts ,  and 

indeed a l l  spec ia l  l aws and regulat i ons  on por t  labour ,  i s  the i r regular  demand for  workers ,  

which is  i t se l f  a  d i rec t  resul t  o f  t he i ntermi t t ent  and to an extent  unpredic table ar r i va l  of  sh ips  

and cargoes  in por ts .  Demands for  l abour  are af fec ted by dai l y ,  week ly,  seasonal  and cyc l ica l  

var iat i ons  and moreover  f luc tuate wi th each ship and t ype of  cargo.  

 

As  John Dempster  expla ins ,  

 

Por t  operators  say  that  t he b igges t  problem wi th runn ing a por t  i s  that  ships  behave l i ke  

buses  ‒  t hey  come in bunches.  Even modern round- the-wor ld conta iner  ships  which 

seek  to operate to a t imetable are apt  t o be de layed by  bad weather ,  mechanica l  

problems,  labour  problems and so on.  Many vessels  do not  operate to a  t imetable ‒  

they  t ravel  around f rom por t  to  por t  as  the bus iness  takes  them.  But  once a  ship enters  

a por t  t here  is  great  pressure to  have i t  unloaded and loaded qu ick ly .  The shipowner  

and the cargo owner  have capi ta l  t i ed up i n t he sh ip and i ts  cargo.  They  want  t he cargo  

d ispatched as  soon as  poss ib le,  and the ship on i t s  way  to earn more revenue.  Thus ,  a  

t radi t ional  por t  operator  needs  a f l ex ib le supply  o f  labour  to l oad and unload the ships .  

One day  he may need every  man he can get  hold of ;  the nex t  day  he needs hardly  

anyone 34.  

 

In  addi t i on,  t r af f i c  f lows in por ts  of ten  depend on  the t ime of  harves t  of  agr icu l t ura l  produc ts  

such as  gra in,  cot ton and f ru i t .  Fur ther  i r regular i t i es  may resul t  f rom naut ica l  cons t ra ints  such 

as  draught  l imi tat ions ,  t ida l ,  i ce and weather  condi t i ons ,  congest ion at  locks  and br idges ,  

vo luntary or  forced deviat i ons ,  t echnical  f a i l ures ,  naut ica l  inc idents ,  pol i t i ca l  and indus t r ia l  

conf l i c ts ,  f l uc tuat ions  of  t rade in  commodi t ies ,  etc .  Inev i tabl y,  any delay  encountered i n one  

p lace wi l l  impact  on p lanning i n t he next  por t  of  ca l l .  Developments  s ince the  outbreak  of  t he  

cur rent  economic  c r is is  i l lus t rate  that  general  economic  s lumps and upturns  may impose 

sudden,  qui te subs tant i a l ,  ad jus tments  of  t he work force as  wel l .  

 

Exac t l y  hal f  a  century ago,  the Rochdale repor t  on  UK por ts  pol icy argued that  t he intermi t t ent  

nature of  por t  work  can be overs t ressed;  some degree of  i r regular i t y  there wi l l  a lways  be,  bu t  

most  serv ice i ndus t r ies  a re sub jec t  t o f l uc tuat i on in t he l evel  of  demand and yet  have found 

reasonably success fu l  ways  of  contending w i th i t  whi l e  mainta in ing a more or  less  regu lar  

labour  force 35.  Today,  the  demand for  por t  workers  has  in  many por ts  and terminals  become 

re lat ive l y  s table and programmable as  a resul t  o f  conta iner isat i on,  improved means of  

communicat i on and ICT-suppor ted p lann ing processes .  For  t h is  reason,  many por t  companies  

are now able to of fer  normal ,  i n  par t icu lar  permanent ,  employment  condi t i ons  to a major i t y  i f  

not  a l l  o f  thei r  workers .  But  i n  t ramp por ts  and por t s  handl i ng only smal l  vo lumes,  work  remains  

largely i r regular .  A lso e l sewhere,  peaks  in demand are i nevi table due to  the uncer ta int i es  

                                                             
34 Demps ter ,  J . ,  The r i se  and fa l l  o f  the  Dock  Labour  Scheme ,  London,  B i teback  Pub l i sh i ng,  2010,  5 .  
35 Min is t ry  o f  T ranspor t ,  Repor t  o f  the  Commi t tee o f  Inqu i ry  in to  t he Major  Po r t s  o f  Great  Br i ta in ,  
London,  Her  Majes t y ' s  S ta t ione ry  Of f i ce ,  1962,  129,  para  356.  
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ment ioned above,  wh ich  can never  be ru led out  ent i re l y .  W hat  is  more,  i n  some t rades  

i r regular i t y  seems to be on the r ise again:  at  conta iner  t erminals ,  the b ig 18,000 TEU box ships  

make less  f requent  cal l s  but  requi re  an ever  s t ronger  concent rated  dep loyment  of  l arge  

numbers  of  por t  workers ,  and there are no s igns  that  the t rend towards  inc reas ing ship s i zes  is  

about  t o end.  

 

To address  th is  eternal  i r regular i t y  problem of  por t  operators ,  over t ime and ext ra shi f ts  of fer  

on ly  a  par t i a l  so lut i on.  In a  large major i t y  o f  por ts ,  t he  core work force  must  s t i l l  be  

supplemented by casual  workers  who may be por t  pool  workers ,  workers  temporar i l y  h i red out  

by other  cargo handl i ng  companies ,  workers  supp l ied by subcont rac tors ,  temporary agency  

workers ,  or  occas ional  workers  (such as  tax i  or  bus  dr i vers ,  farmers  or  s tudents ) .  To respond 

to the more cyc l ica l  changes,  t emporary l ay-of fs  and reduc t i ons  of  work ing t ime may a lso be  

cons idered.  

 

An interes t i ng i l lus t rat i on  of  the present -day re levance o f  the i r regular i ty  is sues  is  provided by  

the fo l l owing data on the programmabi l i t y  of  the demand for  por t  labour  and the reasons  for  t he  

use of  t emporary workers  in  I t a l ian por ts  in  2012,  col l ec ted by the research i ns t i tu te ISFORT.  

 

 

Figure 2.  Programmabi l i t y  of  t he demand for  por t  labour  in  I ta l ian por ts  by  cargo category ,  

2012 (source :  ISFORT 36,  our  t rans lat ion)  

 

 
 

 

 

                                                             
36 ISFORT,  I l  f u tu ro  de i  por t i  e  de l  lavo ro  por t ua le ,  I I ,  2012 ,  
h t tp : / / www. is for t . i t / s i to /pubb l i caz ion i /Rappor t i%20per i od ic i /RP_17_lug l io_2012. pdf ,  42 .  
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Figure 3.  Reasons to re l y  on  temporary  workers  i n  I t a l i an por ts ,  2012 (source:  ISFORT 37,  our  

t rans lat i on)  

 

 
 

 

 

33.  I n  t h is  regard,  we shou ld draw at tent i on to a fur ther  t ermino logical  problem.  The not i ons  of  

' casual  work '  and 'decasual isat i on ' ,  which are cent ra l  to  academic  research but  a lso to the l aw 

and pol icy re lat i ng to por t  labour ,  can eas i ly  l ead to confus ion.  

 

In  a f i rs t ,  h is tor ica l ,  meaning,  t he concept  of  casual  l abour  refers  to the employment  of  workers  

p lucked f rom the s t reet  corner  or  h i red f rom a rec ru i tment  agency,  and put  to work  in  t he por t  

for  a per iod of  t ime w i thout  any proper  t ra in ing or  superv is ion,  a lso cal l ed ‘ t rue casual isat ion’ 38.  

Accord ing to Rayner ,  t he  cos t  of  cap i ta l  equipment  and cus tomer  expec ta t ions  seem to have 

ensured that  nowadays  there  is  no  p lace wi th in  the  vas t  ma jor i ty  o f  por ts  and cargo handl ing  

fac i l i t i es  for  th is  type of  casual isat i on 39.  Our  analys is  of  por t  l abour  sys tems in the European 

Union revea ls ,  however ,  that ,  in  order  t o meet  peaks  in demand and supplement  the regular ly  

employed por t  work force  and/or ,  where i t  exis ts ,  the formal  pool  of  por t  workers ,  a l arge  

number  of  wel l -organ ised por ts  and por t  employers  cont inue to re l y  on supplementary workers .  

In  most  cases ,  these casual l y  employed workers  en joy  no  i ncome guarantee,  and are a lso  

refer red to as  ' occas ional '  or  'auxi l i ary '  workers .  

 

                                                             
37 ISFORT,  I l  f u tu ro  de i  por t i  e  de l  lavo ro  por t ua le ,  I I ,  2012 ,  
h t tp : / / www. is for t . i t / s i to /pubb l i caz ion i /Rappor t i%20per i od ic i /RP_17_lug l io_2012. pdf ,  44 .  
38 See McNamara,  T .  and Tarve r ,  S . ,  "The s t rengths  and weaknesses  o f  dock  labour  re fo rm  ‒  ten  
yea rs  on" ,  Economic  A f fa i rs  1999,  Vo l .  19 ,  No.  2 ,  (12 ) ,  15 ;  Rayner ,  J . ,  "Ra i s ing the por tcu l l i s :  
repea l  o f  the  Nat iona l  Dock  Labour  Scheme and the employment  re l a t ionsh ip  i n  the docks  indus t r y" ,  
Economic  A f fa i rs  1999,  Vo l .  19 ,  No.  2 ,  (5) ,  9 .  
39 Rayner ,  J . ,  "Ra is ing  the po r tcu l l i s :  repea l  o f  t he  Nat iona l  Dock  Labour  Scheme and t he  
employment  re l a t ionsh ip  i n  the docks  indus t ry" ,  Economic  A f fa i rs  1999,  Vo l .  19 ,  No.  2 ,  (5) ,  9 .  
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In  a second interpretat i on,  t he not i on of  casual  labour  is  l imi ted to pro fess ional  and wel l -

t ra ined pool  workers  employed for  shor t  per iods  as  requi red.  These pool  workers  belong to  the  

regular  work force of  the por t  and may e i t her  be permanent l y  employed by the pool  agency and 

h i red out  to user  compan ies  for  a day,  a shi f t ,  a  ha l f  sh i f t ,  etc . ,  or  merel y  be regis tered wi th 

such agency and be a l located to shor t - term employers ,  wi th the proviso that  t hey en joy an  

income guarantee i n per iods  of  unemployment .  Here,  t he term casual isat i on merel y refers  to  

the i ntermi t t ent  nature of  the work  per formed by por t  workers  who are e i t her  regular l y  

employed or  at  l eas t  protec ted agains t  t emporary unemployment  by soc ia l  secur i ty  

ar rangements .  

 

The term 'decasual isat i on ' ,  then,  can be i nterpreted i n two d i f f erent  ways  as  wel l 40.  In  the UK,  

for  example,  i t  has  been equated wi th a scheme for  the mere regis t rat ion  of  workers  and the  

maintenance of  unemployed labour ,  where the dockworkers  s t i l l  have no permanent  employer  

and where thei r  ac tual  earnings  cont inue to depend on  the amount  of  ava i lable  work .  Ful l  or  

real  decasual isat i on only occurs  where dockworkers  are employed permanent ly ,  on the bas is  of  

a normal  f u l l - t ime cont rac t  of  employment  conc luded wi th e i t her  a pool  agency or  an i ndi v idual  

employer .  Of ten  used,  more  or  less  accurate,  synonyms for  decasual isat i on are  ' regular isat i on '  

and 's tabi l i sat i on ' ,  which may refer  to e i t her  t he prov is ion of  f u l l - t ime regula r  employment  or  a  

scheme for  the regis t ra t ion and a l locat i on of  por t  workers  des igned to  provide adequate  

guarantees  of  employment  or  i ncome.  

 

 

 

34.  Below,  par t icu lar l y  i n  the chapters  descr ib ing nat i onal  por t  l abour  regimes in Volume I I ,  we 

wi l l  have to d is t inguish  between di f f erent  k inds  of  casual l y  employed por t  workers .  As  a ru le,  

we shal l  r eserve  the term 'casual '  por t  worker  t o profess ional  por t  workers  employed on a dai l y  

(or  shi f t )  bas is .  W hether  these workers  are merel y  regis tered  and en joy an income guarantee,  

or  are  employed permanent ly  by  a  pool  agency,  i s  i r re levant .  Thei r  employment  is  ' casual '  i n  

the  sense that  t hey do not  work  for  one s ingle employer  but  can be  a l l ocated to d i f f erent  

operators  for  shor t  ass ignments 41.  In  the terms of  I LO Convent ion No.  137,  these workers  are  

                                                             
40 On the meaning o f  casua l i sa t ion  and decasua l i sa t ion ,  see and compare,  i n te r  a l ia ,  Barzman,  J . ,  
"Commentary  on t he papers  o f  Vanf raechem and Ni jho f " ,  i n  Loyen,  R. ,  Buys t ,  E .  and  Devos ,  G.  
(Eds . ) ,  St rugg l ing  fo r  Leadersh ip :  Antwerp‒Rot te rdam Por t  Compet i t ion  between  1870-2000,  
He ide lberg ,  Phys ica -Ver lag,  2003,  (289 ) ,  296-297;  Baudez,  L . ,  "Evo lu t i e  in  de organ isat ie  van de  
havenarbe id" ,  Arbe idsb lad 1984,  467-475;  Couper ,  A .D. ,  New cargo-hand l i ng  techn iques :  
Impl ic a t ions  f or  po r t  employ ment  and sk i l l s ,  Geneva,  In t ernat iona l  Labour  Of f i ce ,  1986,  53 ;  
Demps ter ,  J . ,  The r i se  and  fa l l  o f  the  Dock  Labour  Scheme ,  London,  B i teback  Pub l i sh i ng,  2010,  17;  
Evans ,  A .A . ,  Technica l  and  soc ia l  changes  in  the  wor l d ' s  po r ts ,  Geneva,  ILO,  1969,  41;  Hard ing,  S . ,  
Rest r i c t i ve  Labor  Prac t i c es  in  Seapor ts ,  W ash ington,  W or ld  Bank ,  Oc tobe r  1990,  h t tp : / / www-
wds . wor ldbank .org /serv le t / W DSContentServe r /W DSP/IB /1990/10/01/000009265_3960929231915/ Re
ndered/PDF/mul t i_page.pd f ,  18 ,  para  51;  In te rnat i ona l  Labour  Confe rence (90th  Sess ion 2002) ,  
Genera l  Su rvey  o f  the  repo r ts  concern ing the Dock  Work  Convent i on (No.  137)  and  
Recommendat i on (No.  145 ) ,  1973 ,  h t tp : / / www. i lo .o rg /pub l i c /eng l i s h /s tandards / re lm / i l c / i l c90/pdf / rep-
i i i -1b .pdf ,  33 ,  pa ra  77;  Jackson,  M.P . ,  Labour  Re la t ions  on the Docks ,  W es tmead,  Saxon House,  
1973,  22 and 39;  O 'Car ro l l ,  A . ,  " 'Every  sh ip  i s  a  d i f fe rent  fac tory ' .  W ork Organ isat ion ,  Techno logy ,  
Communi ty  and Change:  The S tory  o f  the  Dubl in  Docker" ,  h t tp : / /nu im .academ ia.edu,  3-4 ;  V iga r i é ,  
A . ,  Por ts  de Commerce e t  V ie  L i t to ra le ,  Pa r is ,  Hachet te ,  1979,  419.  
41 Compare,  on the meaning o f  "uns tänd ig"  in  the German language,  He l l e ,  H.J . ,  Die uns te t ig  
beschäf t ig t en Hafenarbe i te r  in  den no rdwes teu ropä is chen Häfen,  Stut tga r t ,  Gus tav F ischer  Ve r lag,  
1960,  10.  
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" regular l y  avai l able  for  work  as  dockworkers"  and "depend on thei r  work  as  such for  t hei r  main  

annual  i ncome" 42.  

 

W ith the term 'occas ional '  worker ,  we refer ,  as  a ru le,  to  workers  who f i l l  shor tages  bu t  en joy  

no  income guarantee.  Usua l ly ,  t hese workers  have other  jobs ,  so that  t hei r  earnings  in t he por t  

are not  thei r  pr i nc ipal  means of  l i ve l i hood,  or  have not  yet  entered the fu l l - t ime labour  market  

(c f .  s tudents ) .  A th i rd,  re lated,  category are ' seasona l '  workers .  The not i ons  of  occas ional  and 

seasonal  workers  are a lso used,  for  example,  in  I LO Recommendat ion No.  145 43.  

 

W orkers  suppl i ed by regular  employment  agenc ies  wi l l  be des ignated as  ' temporary agency  

workers ' .  

 

  

                                                             
42 See i n f ra ,  pa ra  72.  
43 See i n f ra ,  pa ra  72.  
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4.3. From corporatism to banalisation 
 

 

35.  Throughout  the centur ies ,  l awmakers  and/or  soc ia l  par tners  have sought  t o absorb the 

charac ter is t ic  f l uc tuat i ons  in t he demand for  por t  workers  through the adopt ion  of  spec ia l  

regulat i ons  and agreements ,  which t r i ed to balance the need for  guaranteed avai l abi l i t y  o f  

labour  wi th concerns  over  l i ve l ihood secur i t y  f or  workers .  As  a resul t ,  many of  t oday 's  leges  

spec ia les  on por t  l abour ,  inc luding the t ypical  res t r ic t ive ru les  and prac t ices ,  are deeply rooted  

in h is tory 44.  

 

 

 

36.  I n  soc io-economic  s tud ies  of  por t  labour  regimes,  the h is tor ica l  perspec t i ve is  usual l y  

l imi ted to developments  s ince the second hal f  o f  t he 19th century and in t he  course of  the 20th  

century,  which saw a t rend towards  decasual isat i on of  por t  labour  under  p ressure of  emerging  

t rade unionism and other  fac tors  such as  mechan isat i on and uni t i sat ion of  mar i t ime cargoes .  

 

However ,  spec i f i c  por t  l abour  ar rangements  emerged much ear l ier .  The Codex Theodos ianus ,  a  

compi lat ion of  the l aws of  t he Roman Empi re s ince  312 which was f i rs t  publ ished in 429,  

conta ined the  fo l lowing  provis ion on the regime o f  por t  workers  i n  Rome ( the  saccar i i  por tus  

Romae ) :  

 

Por ters  of  t he por t  of  Rome.  

I f  pr ivate c i t i zens  should convey  any th ing to the Por t  of  the Eterna l  Ci ty ,  Your  

Magni f icence shal l  command that  a l l  o f  i t  shal l  be t ranspor ted by  the  por ters  

themselves ,  or  by  those persons  who des i re to un i te wi th that  gui l d .  I n  accordance wi th  

the  var iat i ons  produced by  d i f f erent  seasons,  the merchandise  shal l  be assessed wi th  a  

wel l  cons idered and jus t  appraisal ,  so  that  i f  i t  shou ld  appear  that  any  pr i vate  c i t i zen  

had t ranspor ted h is  impor ted wares  through h is  own helpers ,  a f i f t h  par t  o f  sa id war e  

shal l  be v indicated to the  prof i t  o f  t he f isc 45.  

 

                                                             
44 In  the  same ve in ,  the  Rochdale  repor t  on UK por ts  po l i cy  o f  1962 noted,  w i th  regard  to  po r t  
labour :  

[ . . . ]  few o ther  indus t r ies  are  so burdened w i th  the legacy  o f  the  pas t .  We,  l i ke  everyone e ls e  
who has  eve r  s tud ied the  dock  l abour  p rob lem,  have been  s t ruck  by  t he  ex t ent  to  wh ich  
many  facets  have to  be  unders tood  aga ins t  t he  background o f  h is to ry .  P rac t i ces  and  
a t t i t udes  can o f ten be t rac ed back  a  long way ;  o ld  t rad i t ions  d ie  ha rd .  I t  i s  no use dep lo r ing  
th is‒ the  prob lem has  i t s  roots  in  human nature  and  a lso  perhaps  i n  Br i t i sh  susp ic ion o f  
change‒but  i t  c lear ly  p laces  a  spec ia l  respons ib i l i t y  on management  in  the indus t r y  
(M in is t r y  o f  T ranspor t ,  Repor t  o f  the  Commi t tee o f  Inqu i ry  in to  the Majo r  Por ts  o f  Great  
Br i ta in ,  London,  Her  Majes ty ' s  S ta t ione ry  Of f i ce ,  1962,  128,  para  355) .  

45 C.Th.  XIV .22.  The Lat in  or ig ina l  reads :  
De saccar i i s  por t us  Romae .  
Omnia,  quaecumque advexer in t  p r i va t i  ad  por t um u rb is  aete rnae,  per  ipsos  saccar ios  ve l  
eos ,  qu i  se  hu ic  corpor i  permiscere  des iderant ,  magni f i cent ia  t ua iubeat  compor ta r i  e t  p ro  
temporum var i e ta te  merc edes  cons ide ra ta  i us ta  aes t imat i one taxar i ,  i t a  u t ,  s i  c la rue r i t  
a l iquem pr iva t um per  suos  advent ic i as  spec ies  compor t are ,  qu in t a  pars  e ius  spec ie i  f i sco  
luc ra t i va  v ind ice tu r .0  
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This  provis ion br ings  us  immediate l y  t o t he hear t  of  t he mat ter :  i n  imper ia l  Rome,  por t  l abour  

was cont ro l l ed by a corporat ion  of  por ters  who en joyed a  l egal l y  protec ted monopoly  which was  

however  chal l enged by compet i t i on,  espec ia l ly  by  merchants  who employed the i r  own personne l  

(sel f -handl i ng avant  l a  l e t t re ,  as  i t  were) .  For  t hat  reason,  a heavy f i ne was imposed on  

c i t i zens  who bypassed the of f ic ia l  monopo ly of  t he saccar i i  and employed thei r  own workers .  

Obvious l y,  no t radesman would ser ious l y cons ider  handing  over  one f i f t h  of  the  merchand ise a  

real is t ic  a l t ernat i ve 46.  

 

A lso i n Rome,  the spec ia l ised corporat i on of  t he mensores  ( f rumentar i i )  con t ro l l ed the weigh ing  

of  cargoes ,  espec ia l l y  gra in and o ther  dry bulk  cargoes .  Yet  other  gui lds  were i n charge o f  

anc i l l ar y por t  serv ices  such as  i nt ra-por t  barge t raf f i c  and towage.  

 

In  p laces  i n the Roman Empi re where no lex  spec ia l is  on por t  labour  app l ied,  unsk i l led and 

badly paid  por t  l abourers  were f reely  recru i t ed on  an ad hoc  bas is  f rom the l owest  c lasses  of  

soc iet y,  and the demand for  por t  l abour  f l uc tuated wi th the seasons 47.  

 

These e lements  i ndicate that  the issue of  accommodat ing supply and demand for  por t  l abour  

and debates  on casual isat i on vs .  decasual isat i on,  regulat ion vs .  deregulat i on and f ree marke t  

access  vs .  exc lus ive or  pr ior i t y  r ights  are of  a l l  t imes and probably  inherent  t o t he  wor ld of  

por ts .  

 

 

 

37.  I f  we pass  over  por t  l abour  i n  anc ient  h is tory,  a more or  l ess  Europe-wide  h is tor ica l  pat tern  

can be d iscerned which evolved through f i ve  main  organ isat i onal  or  regulatory s tages :  

corporat ism (1200-1800) ;  deregulat i on (1800-1900) ;  pool i ng (1900-1945) ;  regular isat ion (1945-

1980) ;  banal isat i on (1980-cur rent ) ,  whereby 'pool ing '  and ' regular isat i on '  can be seen as  two 

consecut i ve phases  of  t he decasual isat ion process 48.  
                                                             
46 See fur ther ,  i n t er  a l ia ,  B leyn ie ,  F . ,  Dro i t  romain  e t  dro i t  f rança is  des  corpora t i ons ,  Limoges ,  
Chapoulaud,  1875,  44;  Phar r ,  C. ,  The Theodos ian Code ,  P r i nceton (New Je rsey ) ,  P r incet on  
Uni ve rs i t y  Press ,  1952,  421;  W al tz ing,  J .P . ,  Etude h i s tor ique sur  les  corpo ra t i ons  pro fess ionne l les  
chez l es  Romains ,  Louva in ,  C.  Peeters ,  1900,  58-78.  
47 See Rougé,  J . ,  Rec herc hes  sur  l ' o rgan is at ion  du  commerce  mar i t ime en médi te r ranée sous  
l 'Empi re  romain ,  Par is ,  S .E .V .P .E .N. ,  1966,  179  et  seq. ,  295 et  seq.  and 478 et  s eq .  To avo id  
confus ion,  we shou ld  add t hat  i n  the  anc ient  Roman wor ld  t he t asks  o f  load ing and  un load ing i n  the  
s t r i c t  sense were o f ten pe r formed by t he seaf arers .  
48 H is tory  Pro f essor  John Barzman made a  more or  l es s  comparab le  d is t inc t ion  bet ween per i ods :  (1)  
"S tud ied  neg lec t "  (19th  century ) ;  (2 )  "Prec ise  knowledge o f  dock  labour"  (1880s-1890s ) ;  (3 )  
"Promot ing conc i l i a t ion  and implement ing pro tec t i ve  leg is la t i on  on the docks"  (1900s-1920s) ;  (4 )  
"Reg is t ra t ion  and  monopol y  o f  work "  ( i n terwar  years ) ;  (5 )  "Main tenance  pay  to  docke rs  in  add i t i on  
to  we l fa re  benef i t s "  (pos t -WW 2-1960) ;  (6 )  "Reduce the number  o f  i r regu lar  worke rs ,  decasua l i s e  
and pro fess iona l i se"  (1960s)  (see Barzman,  J . ,  "S ta tes  and dockers :  f rom  harbour  des igners  t o  
labour  managers " ,  in  Dav ies ,  S .  e t  a l .  (Eds . ) ,  Dock  Workers .  In ternat i ona l  Exp lo ra t i ons  in  
Comparat ive  Labour  His to ry ,  1790-1970 ,  I I ,  A ldershot ,  Ashgate ,  2000,  (580 ) ,  (627) ,  641 -642) .  Fo r  
the pos t -WW 2 era ,  HRM Prof essor  Pete r  Tu rnbu l l  p roposed a  s l igh t l y  d i f fe rent  h is tor ica l  
perspec t ive .  He argues  that  po r t  labou r  a r rangement s  have in  mos t  indus t r ia l i s ed count r i es  passed  
through  th ree  s tages  o f  deve lopment .  In  a  f i rs t  s tage  (1940s -1960s) ,  the  prob lems o f  casua l  labou r  
were dea l t  wi t h  by in t roduc ing some form  of  dock  labour  scheme or  sys tem of  labour  market  
regu la t i on  (e .g .  un ion h i r ing  ha l l ) .  In  a  second s tage  (1960s-1970s)  new techno logy agreements  or  
changes  to  the dock  labour  scheme were negot ia ted to  accommodate  the changes  wrought  by  
conta iner is a t ion .  A  th i rd  s tage (1980s-1990s)  was  marked by a  more commerc ia l  approach to  po r t  
author i t y  management  and adm in is t ra t i on ,  accompanied  by greate r  l eve l s  o f  p r i va te  sec to r  
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38.  I n  a f i rs t  phase,  rough ly spanning f rom 1200 to 1800,  por t  l abour  was in many European 

count r i es  organ ised by corporat i ons  or  gu i lds  of  por t  workers .  These organ isat i ons  typical l y  

en joyed an exc lus i ve r i gh t  to car r y out  por t  l abour  in  t he por t .  The monopol ies  main ly  covered 

shores ide  operat ions  and t ranspor tat i on  to and f rom warehouses  i n  the  c i ty  cent re.  In  some 

cases ,  the monopoly was  l imi ted to a spec i f i c  por t - re lated profess ion and/or  a geographical l y  

l imi ted par t  of  the por t  o r  the c i ty .  The corporat ions  f inanced soc ia l  secur i ty  benef i ts  for  thei r  

members ,  inves ted in l oose handl i ng equipment  and were regu lated by pub l ic  (most l y  local )  

author i t i es .  Some munic ipa l i t ies  organised por t  l abour  (or  cer ta in segments  of  i t )  as  a publ ic  

of f i ce the exerc ise of  which by i ndi v iduals  requi red an author isat ion (which  was in some cases  

granted to the h ighes t  b idder ) .  

 

In  the count r y chapters  in  Volume I I ,  we have col l ec ted some elementary background 

informat ion on corporat is t  sys tems in count r i es  such as  Belg ium,  France,  Germany,  I ta l y ,  the  

Nether lands ,  Poland,  Spain and the UK.  In some count r i es ,  t races  of  these o ld por t  l abour  

regimes s t i l l  surv i ve.  His tor ica l  sources  indicate  that  several  i ssues  sur rounding cur rent  por t  

labour  ar rangements ,  such as  the demarcat ion  wi th  other  t ypes  of  work ,  t he  r ight  f or  merchants  

and ship masters  to sel f -handle and complaints  over  h igh rates  and wages were v i ta l  themes  

centur ies  ago.  

 

 

 

39.  The second per iod,  which las ted f rom approximately  1800 to 1900,  was the heyday o f  

unregulated h i r i ng of  por t  workers ,  f i rs t  i n  legal  t heory,  and in t he second ha l f ,  and espec ia l l y  

the las t  decades of  t he  century,  a lso i n prac t ice.  

 

In  a number  of  European count r i es ,  the  abol i t ion of  corporat ions  and the t rans i t ion t o  

deregulat i on was t r i ggered by French revolut i onary  laws on f reedom of  assoc iat ion and f reedom 

of  t rade and commerce 49.  In  many por ts ,  res is tance by the o ld corporat i ons  was s t rong and 

some of  t hem were able to cont inue thei r  exis tence wel l  i n to the 19th or  even the 20th century.  

In  some cases ,  they cooperated and/or  competed wi th new t ypes  of  serv ice providers ,  i n  

par t icu lar  the master  s tevedores  and s tevedor ing companies  employing casua l  workers  and/or  

                                                                                                                                                                                              
i nves tment  and invo l vement  in  po r t  ope ra t i ons  (Tu rnbu l l ,  P . ,  Soc ia l  d ia l ogue in  the p rocess  o f  
s t ruc tura l  ad jus t ment  and  pr iva te  sec to r  pa r t i c ipa t ion  in  po r ts :  a  prac t i ca l  gu idance manual ,  
Geneva,  In te rnat i ona l  Labour  Organ izat ion ,  2006,  10) .  Boot  ident i f ies  no fewer  than 10 d i f fe rent  
s tages  in  the deve lopment  o f  po r t  labou r  i n  Amsterdam (see Boot ,  H. ,  Opstand ig  vo lk :  neergang e n  
terugkeer  van l osse hav enarbe id ,  Amsterdam,  S t ich t ing  So l i da r i te i t ,  2011,  480 et  seq. ) .  Fo r  
Rot te rdam,  compare Ni j ho f ,  E . ,  "Dock -work  i s  a  sk i l led  pro fess ion.  Dec asua l i za t i on  and the 
Rot te rdam labour  market  (1945-1970)"  i n  Loyen,  R. ,  Buys t ,  E .  and Devos ,  G.  (eds ) ,  St rugg l ing  fo r  
leadersh ip :  Antwerp -Rot te rdam por t  compet i t ion  bet ween 1870-2000 ,  He ide lberg ,  Phys ica-Ver l ag,  
2003,  (275 ) ,  286-287.  A  sys temat ic  h is tor ic  compar i son a t  g l oba l  leve l  has  neve r  been under t aken  
(Cooper ,  F . ,  "Dock workers  and labour  h is to ry" ,  in  Dav ies ,  S .  e t  a l .  (Eds . ) ,  Dock  Workers .  
In ternat iona l  Exp lo ra t i ons  in  Comparat ive  Labour  His tory ,  1790-1970 ,  I I ,  A ldershot ,  Ashgate ,  2000 ,  
(523) ,  523,  a l though prec ise ly  the la t te r  vo lumes  ed i t ed by Davies  et  a l .  a re  an exce l l en t  a t t empt ) .  
49 See esp.  i n f ra ,  pa ras  385 and 833.  
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the  new dock  or  warehous ing  companies .  Ul t imate ly ,  some corporat i ons  a lso t rans formed into  

commerc ia l  cargo handl i ng companies .  

 

The advent  of  the s teamship,  t he  dramat ic  inc rease in ship s i zes  and cargo  volumes in re lat ion  

to the manning  l evels  o f  sh ips ,  t he i nt roduc t i on  of  scheduled cal ls ,  t he  mechanisat i on of  

handl i ng equ ipment  and the need to shor ten por t  t urnaround t imes made i t  imposs ib le for  ship 's  

c rews to per form loading  and unloading operat i ons  and requi red the cont inuous  avai l abi l i t y  of  

large numbers  of  local  por t  workers .  The lat t er  were of ten h i red by local  middlemen or  master  

s tevedores  (of ten  exper ienced sai l ors )  to  which  sh ip operators  and master  mar iners ,  a lso due 

to language bar r i ers ,  subcont rac ted the hand l ing.  Thus ,  employers  could re ly  on an  

unregulated and overs ized labour  marke t  which guaranteed a swi f t  execut ion of  unloading and 

loading as  and when requi red,  whi l e they had no ob l igat i on whatsoever  to  remunerate casual  

workers  dur ing per iods  of  inac t iv i t y 50.  

 

Due to the  lack  of  regulat i on,  anyone could present  h imsel f  f or  dock  work  at  t he p lace of  

recru i tment .  As  A.A.  Evans  summar ises ,  those of fer ing thei r  serv ices  inc luded men whose main 

usual  source of  income was por t  work ,  but  a lso other  unemployed and occas ional  workers .  I n  

per iods  of  unemployment ,  large numbers  of  workers  would come forward in  the hope of  being  

selec ted.  In addi t i on,  when earnings  on a ship were  expec ted to be good,  a number  of  men wi th  

other  jobs  would come along in the hope of  good p ick ings .  The chances  of  a l l  were pre judiced 

and the  men who sought  to l i ve by por t  work  resented  the  int rus ion  of  outs iders  who rendered 

the i r  l i ve l i hood even more precar ious  than i t  would otherwise have been 51.  

 

In  the c l imate of  explo i t at ion and abuse of  the second hal f  o f  the century,  dockers '  unions  took  

on  the  defence of  workers '  in teres ts .  Dockworkers  were among the f i r s t  workers  to  form 

un ions 52.  

 

 

 

40.  Between 1900 and WW 2,  European Governments  s tar ted regulat ing  heal th and safety  i n  

por t  work  and in  many European por ts  the  soc ia l  par tners  soon agreed on the c reat i on of  

monopol is t ic  pools  or  car te ls  of  unionised and/or  regis tered  por t  workers  which ensured a  

s teady avai labi l i t y  t o  employers  of  exper ienced s taf f  as  wel l  as  an  e lementary form o f  job  

secur i t y  f or  regis tered,  but  s t i l l  casual l y  employed workers .  To ensure a  fa i r  d is t r ibut i on of  

work ,  dai l y  h i r i ng was organised at  h i r i ng hal ls  run by employers ,  by unions ,  or  jo int ly .  Thi s  

sys tem of  exc lus ive ' pool i ng '  of  por t  l abour  was a f i rs t  s tep i n t he l ong process  towards  towards  

                                                             
50 See,  i n ter  a l i a ,  Dav is ,  C.J . ,  "Format ion and rep roduc t ion  o f  dockers  as  an occupat iona l  g roup" ,  in  
Dav ies ,  S .  e t  a l .  (Eds . ) ,  Dock  Workers .  I n ternat i ona l  Exp lo ra t i ons  i n  Comparat ive  Labour  His to ry ,  
1790-1970 ,  I I ,  A ldershot ,  Ashgate ,  2000,  (542 ) ,  545 ;  Suárez Bosa,  M. ,  Gonzá lez de l a  Fé,  P .  and  
J iménez Gonzá lez,  J .L . ,  Int roduc t ion  o f  New Techn iques  and Changes  in  Work  Organ i zat i on  a t  the  
Por t  o f  Las  Pa lmas :  An Hi s tor ica l  Rev iew,  Documento de t raba jo  2002-01,  La Laguna /  Las  Pa lmas  
de Gran Canar ia ,  Fac .  CC.  Económ icas  y  Empresar i a les  Uni ve rs idad de  La  Laguna /  Fac .  CC.  
Económ icas  y  Empresar i a les  Uni v .  de  Las  Pa lmas  de  Gran Canar i a ,  
h t tp : / / f ceye.u l l .es / inves t /docum/u l l -u lpgc /2002-01. pdf ,  5 .  
51 Evans ,  A .A . ,  Technica l  and soc ia l  changes  in  the wor ld ’s  po r ts ,  Geneva,  In t ernat iona l  Labour  
Of f i ce ,  1969,  43.  
52 Kagan,  R. ,  "How much does  law mat ter?  Labor  law,  compet i t ion  and wate r f ron t  labor  re l a t ions  i n  
Rot te rdam and U.S .  por ts " ,  Law & Soc ie ty  Rev iew 1990,  Vo l .  24 ,  No.  1 ,  (35) ,  40 .  
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fu l l  decasual isat ion.  I n many cases ,  t he new ar rangements  were backed by s tate regulat i ons .  

However ,  d iscuss ions  on  fur ther  decasual isat i on through the grant i ng of  f a l l -back  pay i n case 

of  unemployment  or  guaranteed week ly wage remained large ly f ru i t l ess .  

 

 

Figure 4.  Noc turnal  harbour  ac t iv i ty  at  Hamburg 's  Hansahöf t  in  1926,  pain ted by  Mar t in  Fros t  

(1875-1928) .  By  that  t ime,  t he por t  could a l ready  re ly  on a for mal ised pool  of  t emporary  

workers  supplement ing regu lar  workers  (source:  Kuns thal l e  Hamburg)  

 

 
 

 

 

41.  The pos t -WW 2 years  have been descr ibed as  " the  real  break through o f  decasua l isat i on i n 

the por ts  a l l  over  t he wor ld" 53.  Rough ly between 1945 and 1980,  t he poo ls  of  regis tered por t  

workers  were cont inued,  but  employment  and work ing prac t ices  were fu r ther  regulated and 

workers  gained at tendance money,  unemployment  benef i t  or  other  forms o f  income guarantee  

f inanced by employers ,  por t  users  and/or  the s tate,  i n  addi t i on to var ious  other  soc ia l  secur i t y  

r ights  such as  paid  hol i days .  In  an i nc reas ing  number  of  cases ,  pool  workers  were cont inuous ly  

                                                             
53 Thus  W einhauer ,  K . ,  "Power  and  cont ro l  on  the wate r f ront :  casua l  labou r  and decasua l i sa t i on" ,  i n  
Dav ies ,  S .  e t  a l .  (Eds . ) ,  Dock  Workers .  I n ternat i ona l  Exp lo ra t i ons  i n  Comparat ive  Labour  His to ry ,  
1790-1970 ,  I I ,  A ldershot ,  Ashgate ,  2000,  (580 ) ,  597.  
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re-h i red by  the same employer  and no l onger  had to repor t  t o  t he  h i r i ng hal l .  To  unders tand the 

development  of  por t  l abour  sys tems in (main l y)  eas tern Europe,  i t  should a l so be recal l ed that ,  

in  the af termath of  WW 2,  some European count r i es  nat ional ised the por t  indus t r y,  inc luding  

cargo handl i ng operat i ons .  

 

In  t he same per iod,  por t  work  entered  the  era  of  uni t i sat i on:  f ork l i f t s  and pal le ts  were  

int roduced around 1950,  conta iners  around 1965;  in  addi t ion,  t r ucks ,  t ra i lers  and cars  were  

inc reas ingl y car r ied on board ro- ro vessels .  As  Professor  Hara lambides  exp la ins ,  

conta iner isat i on 's  ma jor  break through was,  apar t  f rom improvements  in  por t  safet y and the  

l imi tat i on of  p i l f erage,  damages and cargo c la ims,  in  reduc ing ship turnaround t ime and cut t i ng  

down on labour  cos t 54.  Reduct ions  i n por t  employment  f orced many labour  unions  a l l  over  t he 

wor ld to s t rongly res is t  the int roduc t i on of  t he new techniques .  But  there was a lso an addi t i onal  

reason for  t h is :  the ' through- t ranspor t '  concept  and the door - to-door  poss ib i l i t ies  that  t he new 

sys tem af forded,  shi f t ed a cons iderab le par t  of  what  was previous l y cons idered as  dock  work  to  

areas  outs ide the por t  domain.  This  development  par t icu lar ly  had to do w i th the s tuf f i ng and 

s t r ipping of  conta iners  that  could now be per formed at  t he cons ignor 's /cons ignee's  premises  by  

the i r  own s taf f .  Even when that  was  not  t he case,  conta iner isat i on a l l owed the detachment  of  

s tuf f ing and s t r ipping ac t iv i t i es  f rom the  usual l y  congested  water f ront  and i t s  r ig id and s t rongl y  

un ionised labour ,  t owards  in land conta iner  depots ,  where ample and cheaper  space was  

avai l able,  of ten convenient l y  located c lose to main road junc t i ons .  Haralambides  a lso recal ls  

another  s igni f i cant  development  t hat  came together  wi th conta iner isat i on,  namely the  

remarkably enhanced accuracy i n sh ip sai l i ng schedules  which fur ther  reduced the i r regular i t y  

and unpredic tabi l i t y  of  employment 55.   

 

Conf ronted w i th these developments ,  and espec ia l ly  the threat  of  unemployment  through 

un i t i sat i on,  automat ion and re locat i on  of  handl i ng ac t iv i t ies ,  the t rade unions  ins is ted  on  a  

re inforcement  of  protec t i ve measures ,  espec ia l l y  regis t rat i on.  In some count r ies ,  at tempts  were  

made at  replac ing  the  sys tem of  casual  employment  of  regis tered pool  workers  by regular  

employment  under  cont rac ts  for  an  indef in i te  term wi th an  indi v idual  employer ;  i n  other  por ts ,  

the pool  workers  conc luded permanent  employment  cont rac ts  wi th the poo l  agency i tse l f .  The 

t rans i t i on towards  s table  employment  re lat i onships ,  income guarantees  and soc ia l  protec t i on 

which took  p lace  between WW 2 and around 1980 may be termed the per iod of  ' regular isat i on ' ,  

unders tood as  a fur ther  phase of  'decasual isat i on.  

 

                                                             
54 Hara lambides ,  H.E . ,  "Por t  S t ruc tura l  Ad jus tment  and  Labour  Ref orm" ,  
h t tp : / / www.mar i t imeeconom ics .com/s i tes /mar i t imeeconom ics .com/ f i les /downloads /papers /HH_por ts t r
uc tura l ad jus tment .pdf ,  3.  On conta iner isa t ion  genera l l y ,  see,  i n t er  a l i a ,  Abendroth ,  M. ,  Dombois ,  R.  
and Hese ler ,  H. ,  Vom Stauhaken zum Conta iner .  E ine verge le ichende Unte rsuchung der  t a r i f l i chen  
und bet r ieb l i chen Regelungen de r  Hafenarbe i t  i n  der  norddeutschen Häfen ,  B remen,  Ötv ,  1981;  
Lev inson,  M. ,  The Box .  How the Sh ipp ing Conta iner  Made the Wor l d  Smal le r  and the Wor l d  Economy  
B igge r ,  P r i nceton  /  Oxf ord ,  P r inceton Uni vers i t y  Press ,  2006,  376 p . ;  L i ndner ,  E . ,  Die Her ren der  
Cont a iner ,  Hamburg,  Hof f mann and Campe,  2008,  287  p . ;  W i t thöf t ,  H.  J . ,  Conta ine r .  D ie  Mega-
Car r i e r  kommen ,  Hamburg,  Koeh le rs  Ver l agsgese l l schaf t ,  2004.  
55 Hara lambides ,  H.E . ,  "Por t  S t ruc tura l  Ad jus tment  and  Labour  Ref orm" ,  
h t tp : / / www.mar i t imeeconom ics .com/s i tes /mar i t imeeconom ics .com/ f i les /downloads /papers /HH_por ts t r
uc tura l ad jus tment .pdf ,  5-6.  
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By the 1960s or  1970s ,  exc lus i ve r ights  for  regis te red workers ,  cent ra l  pool  or  h i r i ng hal ls  and 

maintenance payments  were common to por ts  throughout  t he wor ld 56.  From a g lobal  

perspec t ive,  between 1960 and 1980,  regis t rat i on sys tems  cont inued to be extended 57.  There  is  

a lso suf f ic ient  ev idence wor ld-wide that  por t  workers  on average have en joyed earnings  above 

comparable grades  of  workers 58.  

 

 

 

42.  Around 1980,  por ts  entered an  era of  gradua l  rat ional isat ion,  modernisat i on,  l ibera l isat i on  

and/or  pr ivat isat ion of  por ts  and por t  l abour ,  which  cont inues  to th is  day 59.  

 

Over  t he pas t  decades,  the re lat i ve l y  l ow- tech  and labour  in tens ive cargo  handl ing sec tor  

t rans formed into a h igh- tech  and h ighl y  capi ta l - in tens i ve bus iness  cont ro l l ed  by  large,  of ten  

mul t i nat i onal  cargo handl ing companies ,  which have interes ts  in  more than one por t  region of  

range.  Through mergers ,  acquis i t i ons ,  i n ter -corporate i nves tments  and cooperat i on wi th ma jor  

ship  operators ,  s tevedor ing  companies  in  the conta iner  branch concent rated  i nto  a  re lat i ve ly  

smal l  group of  g loba l  terminal  operators  (GTOs)  such as  Hutchison Por t  Hold ings ,  APM 

Terminals ,  PSA Internat i ona l ,  DP W or ld and Eurogate.  W hen GTOs,  i n ternat ional  sh ipping l i nes  

and other  pr i vate companies  inves t  i n  por t  fac i l i t i es  and provide por t  serv i ces  for  users ,  they  

invar iabl y demand changes  to  employment  ( i .e . ,  deregulat i on)  and work  prac t ices  (e.g. ,  

f lex ib i l i t y) 60.  Ship operators  expec t  a 24/7 serv ice ,  as  a resul t  o f  which the s taf f  must  be 

employed according to f lex ib le work ing schedules 61.  In  return for  uninter rup ted and ef f ic ient  

cargo handl i ng,  por t  workers  wor ldwide  received guarantees  of  h igh  wages and regular  pay,  

regardless  of  f l uc tuat i ons  in t he  need for  dock  labour 62.  In  add i t ion,  cargo hand l ing sys tems at  

conta iner  t erminals  became increas ingl y automated and computer -cont ro l l ed.  At  terminals  in  

Hamburg and Rot terdam,  conta iners  are t ranspor ted by unmanned,  computer -cont ro l l ed  

vehic les  (so-cal led Automated Guided Vehic les  or  AGVs) .  Opt ica l  Charac ter  Recogni t i on (OCR)  

at  conta iner  c ranes  and gates  a l l ows quick  and accurate i dent i f i cat i on of  con ta iner ,  t r uck  p lates  

and chass is  numbers  and a more ef f ic ient  use of  l abour ,  yard space and hand l ing equipment 63,  

                                                             
56 Kagan,  R. ,  "How much does  law mat ter?  Labor  law,  compet i t ion  and wate r f ron t  labor  re l a t ions  i n  
Rot te rdam and U.S .  po r ts " ,  Law & Soc ie ty  Rev iew 1990,  Vo l .  24 ,  No.  1 ,  (35 ) ,  41 ;  Tu rnbu l l ,  P .  and  
Saps ford ,  D. ,   "H i t t ing  the Br icks :  An In ternat i ona l  Comparat ive  S tudy  o f  Conf l i c t  on  the  
W ater f ront " ,  Indus t r ia l  Re la t ions  2001,  Vo l .  40 ,  No.  2 ,  (231 ) ,  236.  
57 See the data  i n  Couper ,  A .D. ,  New cargo-hand l i ng  techn iques :  I mpl ica t i ons  f or  por t  employmen t  
and sk i l l s ,  Geneva,  In te rna t iona l  Labour  Of f i ce ,  1986,  54 et  seq.  
58 Couper ,  A .D. ,  New cargo-hand l ing  techn iques :  Impl ica t ions  fo r  po r t  emp loyment  and sk i l l s ,  
Geneva,  In ternat i ona l  Labour  Of f i ce ,  1986,  65.  
59 For  Pete r  Turnbu l l ,  the  contempora ry  e ra  i s  mark ed by  "commerc ia l i za t i on  o f  por t  ac t i v i t ies "  
(Tu rnbu l l ,  P . ,  "Po r t  Labor " ,  in  Ta l ley ,  W .K. ,  The B lackwel l  Companion t o  Mar i t ime Economics ,  
Ch iches ter ,  W i ley-B lackwe l l ,  2012,  (517) ,  519 and  536 -541) .  In  ou r  v iew,  th i s  i s  l i ke ly  t o  cause  
confus ion,  as  t he pu rpose o f  po r t  opera t ions ,  as  a  l i nk  in  the  cha in  o f  i n ternat iona l  mar i t ime 
bus iness ,  has  o f  course a lways  been ' commerc ia l '  by  i t s  very  essence,  even in  bygone eras  where  
pub l i c  in tervent ion  and regu la t ion  were predom inant .  
60 Turnbu l l ,  P .J .  and  W ass ,  V .J . ,  "Defend ing  Dock  W orkers‒Globa l i za t ion  and  Labor  Re la t i ons  i n  t he  
W or ld 's  Por ts " ,  Indus t r ia l  Re la t i ons ,  2007,  Vo l .  46 ,  No.  3 ,  (582 ) ,  588.  
61 Poot ,  E  and Lu i j s terbu rg  R. ,  Arbe idsverhoud ingen i n  de Rot te rdamse haven:  I s  de synd ica l i s t i sche  
onders t room nog s teeds  aanwezig  in  de pe r iode 1990-2009 ? ,  d iss .  Un i ve rs i te i t  T i lbu rg ,  2009,  60.  
62 Couper ,  A .D. ,  New cargo-hand l ing  techn iques :  Impl ica t ions  fo r  po r t  emp loyment  and sk i l l s ,  
Geneva,  In ternat i ona l  Labour  Of f i ce ,  1986,  65.  
63 See a l ready E lov ic ,  P . ,  " Implementa t ion  o f  Gate  and Crane OCR Sys tems for  Cont a iner  Te rm ina l  
Automat ion and Secur i t y" ,  26  February  2003,  h t tp : / / www.htso l . com/F i les /TOCAs ia2003.pdf .   
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but  is  s t i l l  not  widespread in the  EU.  I t  goes  w i thout  saying  that  t he i n t roduc t i on  of  such 

innovat ions  wi l l  o f t en depend on a compar ison of  the requ i red i nves tment  and operat ion cos ts  

wi th ex is t ing labour  cos ts  and on the wi l l i ngness  of  workers  and thei r  unions  to accept  t hese 

changes.  I n  the near  f uture,  t echnological  developments  are expec ted  to t rans form the  

landscape of  por ts  even fur ther .  For  example,  the  int roduc t i on of  remote-cont ro l l ed conta iner  

gant r y c ranes  may a l l ow terminal  operators  to use of f -por t  based s taf f .  

 

Changes in t he  por t  l abour  regime dur ing the  las t  decades of  t he  20 t h  century  and the  

beginning of  t he 21 s t  century,  are summar ised by the ILO in the fo l l owing table:  

 

 

Figure 5.  The Changing Wor ld of  Por t  Work  (source:  I LO) 64 

 

From →  Towards 

General  l abourers  →  Mul t isk i l l ed/spec ia l is t  workers  

Labour - intens ive operat i ons  →  Capi ta l - i n tens i ve operat i ons   

Break-bulk  handl i ng  →  Spec ia l ized operat i ons  

Casua l  h i r i ng  →  Permanent  employment  

Informal  on- the- job t ra in ing  →  Formal i zed t ra in ing  

Male work force  →  D ivers i f i ed l abour  force  

 

 

Focus ing on the regu lato ry set -up of  the por t  l abour  market ,  t he cur rent  deve lopment  phase is  

marked,  i n  p laces ,  by the abol i t i on or  reduc t i on of  por t  l abour  pools ,  the replacement  of  

spec i f i ca l l y  regulated casual  por t  work  wi th regular  permanent  employment  (a cont inuat ion of  

the decasual isat i on process)  but  a lso by the use of  temporary agency work ,  subcont rac t i ng and 

a lso regular  sel f -employment  (wi th wages and work ing condi t i ons  not  covered by  col l ec t i ve  

agreements  on por t  work) ,  and,  fur ther ,  by the re lax ing of  exc lus i v i t y  or  pr i o r i ty  r ights  for  pool  

or  regis tered workers ,  the opening up of  the por t  serv ices  market  to compet i t ion,  and the  

t rans i t i on towards  l and lord por t  author i t i es  coopera t ing wi th GTOs.  

 

From a l egal  perspec t ive,  i t  would seem that  t he t rend is  one of  ' banal isat ion ' ,  meaning a  

progress ive abol i t i on of  sec tor -spec i f i c  ru les  and regulat ions  on  recru i tment ,  t r a in ing and 

heal th and safety of  por t  workers .  In  other  words ,  an i nc reas ing number  of  governments ,  por ts  

and termina ls  now bel i eve that  por t  l abour  can be  adequatel y ,  ef f i c i ent ly  and safe ly  organised 

on the bas is  of  general  labour  l aw.  Today,  th is  t rend is  by no means general l y  spread,  and 

even wi th in  one count r y,  some por ts  or  t erminals  may have moved to  a l ex  genera l is  sys tem 

whi l e  others  c l i ng  to  c lass ical  l eges  spec ia les  on por t  l abour .  General ly ,  por t  workers  and thei r  

un ions  hold on to thei r  cher ished l eges  spec ia les  as  long as  they can,  and prefer  to remain  

outs ide the orb i t  o f  general  l abour  l aw 65,  whereas  many employers ,  espec ia l ly  GTOs,  see no 

                                                             
64 In ternat iona l  Labour  Organ i zat ion ,  Guide l i nes  on t ra i n ing i n  the po r t  sec tor ,  TMEPS/2011/10 ,  
Geneva,  In ternat i ona l  Labour  Of f i ce ,  2012,  h t tp : / / www. i l o .org / wcmsp5/groups /pub l i c / - - -
ed_d ia l ogue/ - - -s ec tor /documents /meet ingdoc ument /wcms_175376.pdf ,  6 .  
65 On the la t t e r  pre ference  o f  po r t  wo rkers ,  see  a l ready Bordereaux,  L . ,  "S ta tu t  du docker  e t  
re l a t ions  cont rac tue l les  de  t rava i l " ,  Dro i t  mar i t ime f rança is  1995,  (606 ) ,  606.  
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leg i t imate reason to depar t  f rom genera l  employment  condi t i ons ,  provided they can re l y  on a  

f lex ib le  work force.  One interv iewed employers '  assoc iat i on i ns is ted that  por t  labour  should  be  

"demyst i f i ed" 66.  

 

 

 

 

4.4. The docker's subculture 
 

 

43.  Count less  h is tor i ans ,  economis ts  and soc ia l  sc ient is ts  have conf i rmed the,  apparent l y  

un iversal 67,  va l id i t y  of  Mi l ler ' s  famous 1969 descr ipt i on  of  t he  dockworker  subcul ture 68.  The 

main charac ter is t ics  of  t h is  subcul ture are:  

(1)  ext raordinary sol i dar i t y  and undi f f used loyal ty  t o fe l low dockworkers ;  

(2)  suspic ion of  management  and outs iders ;  

(3)  mi l i t ant  unionism;  

(4)  appearance of  char ismat ic  l eaders  f rom the ranks ;  

(5)  l ibera l  pol i t i ca l  phi l osophy but  conservat ive v iew of  changes in work  prac t ices ;  and 

(6)  ' casual  f r ame of  mind'  ( f ree men or  i r respons ib le oppor tunis ts ) 69.  

 

Other  authors  added charac ter is t ics  such as  mascul i n i t y ,  toughness ,  a  phys ical  habi tus ,  

camarader ie,  hard dr ink ing,  hard work ,  but  a lso  laz iness ,  oppor tun ism,  independence,  

wi l fu lness ,  volat i l i t y ,  r ebe l l iousness  and s t r ike  proneness 70.  W orkers  who are f requent l y 

                                                             
66 See i n f ra ,  pa ra  1495.  
67 In  add i t ion ,  a  CGT sec re t ary  conf i rmed t hat  t he  menta l i t y  o f  dockers  f rom  the  nor t h  and  the south  
o f  F rance is  ve ry  s im i la r :  see Gurrea,  A . ,  "Résumé de l ' ac t i v i té  synd ica le  depu i s  le  début  du s ièc l e  
des  Dockers  du  Por t  de  Bordeaux" ,  
h t tp : / /baca lans tory .b logs .s udoues t . f r /media /02/01/ 160491036.pdf ,  4 .   
68 Mi l le r ,  R.C. ,  "The Dock worke r  Subcu l tu re  and Some Prob lems in  Cross -Cul t u ra l  and Cross -T ime 
Genera l i za t ion" ,  Comparat ive  S tud ies  in  Soc ie ty  and His tory ,  Vo l .  11 ,  No.  3 ,  1969,  302 -314.  The 
term  subcu l tu re  re fers  t o  "a  cu l tu re  wi t h in  a  cu l tu re ,  tha t  i s ,  an  ident i f i ab le  human g roup shar i ng  
some of  the  charac ter is t i cs  o f  the  sur - round ing dom inant  cu l tu re  but  separated f rom  i t  by  the  
spec ia l  se ts  o f  behav io r ,  norms ,  loya l t ies ,  be l ie fs ,  e t c . ,  mani fes ted and in te rna l i zed by i t s  members "  
(M i l le r ,  R. C. ,  "The Dock worke r  Subc u l tu re  and  Some Prob lems in  Cross -Cul t ura l  and Cross -T ime 
Genera l i za t ion" ,  Comparat i ve  S tud ies  in  Soc ie ty  and His tory ,  Vo l .  11 ,  No.  3 ,  1969,  (302 ) ,  302) .  
69 Mi l le r ,  R.C. ,  "The Dock worke r  Subcu l tu re  and Some Prob lems in  Cross -Cul t u ra l  and Cross -T ime 
Genera l i za t ion" ,  Comparat i ve  S tud ies  in  Soc ie ty  and His tory ,  Vo l .  11 ,  No.  3 ,  1969,  (302 ) ,  308.  
70 See Anderson,  S .A . ,  "Dan ish dock  workers :  Aa rhus ,  1870-1970" ,  in  Dav ies ,  S .  e t  a l .  (Eds . ) ,  Dock  
Workers .  In ternat i ona l  Exp lora t ions  i n  Comparat i ve  Labour  His to ry ,  1790-1970,  I ,  Aldershot ,  
Ashgate ,  2000,  (15 ) ,  27-28  and 37;  Barzman,  J . ,  "Dock  labour  in  Le Havre  1790-1970" ,  in  Dav ies ,  S .  
e t  a l .  (Eds . ) ,  Dock  Workers .  In ternat i ona l  Exp lora t ions  in  Comparat ive  Labour  His tory ,  1790-1970,  I ,  
Aldershot ,  Ashgate ,  2000,  (57 ) ,  66 ;  Boot ,  H. ,  Opst and ig  vo lk :  neergang en terugkeer  van l osse 
havenarbe id ,  Amsterdam, S t ich t ing  So l ida r i te i t ,  2011,  95-96;  Couper ,  A .D. ,  New cargo -hand l ing  
techn iques :  Imp l ica t ions  for  po r t  employ ment  and sk i l l s ,  Geneva,  In ternat i ona l  Labour  Of f i ce ,  1986,  
52 and 75;  Hamark ,  J . ,  St r ik ing ly  Ind i f fe rent :  The My t h  o f  M i l i t ancy  on t he Docks  pr io r  to  Wor ld  War  
I I ,  pape r  p resented a t  the  6 th  In te rnat iona l  Congress  o f  Mar i t ime His to ry  in  Ghent  2012;  He l le ,  H.J . ,  
Die uns te t ig  beschäf t ig ten Haf enarbe i te r  i n  den nordwes teuropä ischen Häfen,  Stut tga r t ,  Gus tav  
F ischer  Ver lag,  1960,  1 ;  Lev inson,  M. ,  The Box .  How the Sh ipp ing Conta iner  Made the Wor ld  
Smal l e r  and the Wor l d  Economy B igger ,  P r i nceton  /  Oxf ord ,  P r i nceton  Un ivers i t y  Press ,  2006 ,  
pass im ,  esp.  24-26;  Mi l le r ,  R.C. ,  "The Dock worke r  Subcu l ture  and  Some Prob lems in  Cross -Cul tu ra l  
and Cross -T ime Genera l i za t ion" ,  Comparat ive  S tud ies  in  Soc ie ty  and His tory ,  Vo l .  11 ,  No.  3 ,  1969,  
(302) ,  312,  re fe r r ing  t o  Cr ich ton;  O 'Car ro l l ,  A . ,  " 'Every  sh ip  i s  a  d i f fe rent  fac to ry ' .  W ork 
Organ isat i on ,  Techno logy ,  Communi ty  and Change:  The S to ry  o f  the  Dubl in  Docke r" ,  
h t tp : / /nu im .academ ia.edu,  pass im ;  Te räs ,  K .  and Bergho lm ,  T . ,  "Dockers  o f  Turku,  c .  1880-1970" ,  in  
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swi tched f rom one employer  t o another ,  may deve lop  l oyal t y  to  no  one,  save only  t o thei r  t r ade 

un ion,  and a feel i ng of  " them and us "  wi l l  pers i s t 71.  An I r ish t rade union  of f ic i a l  sa id that  

dockers  do not  see i t  as  an occupat ion,  but  as  a way of  l i f e ,  and that  they joke that  “every shi p  

is  a d i f f erent  f ac tory” 72.  This  at t i t ude is  re inforced by t i es  of  k inship (and/or  ethnic i ty)  t hat  

in tegrated dockers  in to a  c lan- l i ke s t ruc ture 73,  yet  d id not  prevent  re lat i ons  wi th foremen f rom 

appear ing qui te pat r i archal 74.  In  many par ts  of  the  wor ld,  dock ing communi t ies  are not  onl y 

t ight ly-kni t  and sel f -conta ined,  but  iso lated and marginal ised;  thei r  par iah s tatus  in  t he wider  

soc iet y is  matched by a s t rong communi t y  ident i t y  and occupat ional  pr ide 75.  On the other  hand,  

even i f  t he typical  docker  is  a person accus tomed to hard work  and hard bargain ing i n order  to  

improve h is  condi t ions 76,  por t  workers  are of ten a lso accused of  having  a "c iv i l  servant "  

mental i ty 77.  

 

For  Mi l l er ,  the condi t i ons  that  have been ident i f i ed as  produc ing the dockworker  subcul ture are:  

(1)  the casual  nature o f  employment ;  

(2)  the except ional  arduousness ,  danger ,  and var iab i l i t y  of  work ;  

(3)  the l ack  of  an occupat ional l y  s t rat i f i ed h ierarchy and mobi l i t y  out l ets ;  

(4)  lack  of  regular  assoc iat i on wi th one employer ;  

(5)  cont inuous  contac t  wi th fore ign goods,  seamen,  and ideas ;  

(6)  the necess i ty  of  l i v i ng  near  t he docks ;  and 

(7)  the bel i e f  shared by l ongshoremen that  others  in  the soc iety cons ider  them a l ow-

s tatus  group 78.  

 

Again,  the or ig in of  the spec i f i c i t y  can be t raced back  to the i r regular i ty  o f  por t  work  and the  

ext remely var iable level s  of  demand for  labour .  As  a UK Par l iamentary  Repor t  noted,  t he  

                                                                                                                                                                                              
Davies ,  S .  e t  a l .  (Eds . ) ,  Dock  Workers .  I n ternat i ona l  Exp lo ra t i ons  i n  Comparat ive  Labour  His to ry ,  
1790-1970,  I ,  Aldershot ,  Ashgate ,  2000,  (84 ) ,  87 ;  compare a lso  Ni j ho f ,  E . ,  "Undeserv ing casua ls :  
the  Rot te rdam dockers  and the i r  un ions ,  1880-1965" ,  in  Dav ies ,  S .  e t  a l .  (Eds . ) ,  Dock  Workers .  
In ternat iona l  Exp lo ra t ions  in  Comparat ive  Labour  His tory ,  1790-1970,  I ,  Alde rs hot ,  Ashgate ,  2000,  
(405) ,  410.  
71 Goss ,  R. ,  "B r i t i s h  Po r ts  Po l i c ies  S ince  1945" ,  Journa l  o f  T ranspor t  Economics  and  Po l i c ies ,  1998,  
Vo l .  32 ,  No.  1 ,  (51) ,  63 .  
72 O 'Carro l l ,  A . ,  " 'Every  sh ip  i s  a  d i f fe rent  fac tory ' .  W ork  Organ isat i on ,  Techno logy,  Communi ty  and  
Change:  The S to ry  o f  the  Dubl in  Docker" ,  h t tp : / /nu im .academ ia.edu,  1 ,  foo t note  1 .  
73 Andersen,  S .A . ,  "Dockers '  Cu l tu re  i n  Th ree Nor th  Eu ropean Por t  C i t ies :  Hamburg,  Got henburg and  
Aarhus ,  1880-1960.  A  s tudy o f  subcu l t ures  and the i r  soc ia l  cont exts " ,  i n  Ho lm ,  P .  and  Edwards ,  J . ,  
Nor t h  Sea Por ts  and  Harbours  ‒  Adapt a t ions  t o  Change ,  Esb je rg ,  F iske r i -  og  Søfa r tsmuseets  
For l ag,  1992,  (133 ) ,  139;  compare,  i n te r  a l i a ,  Tu rnbu l l ,  P . ,  "Por t  Labor" ,  i n  Ta l l ey ,  W .K. ,  The 
B lackwel l  Companion to  Mar i t ime Economics ,  Ch iches ter ,  W i ley-B lack wel l ,  2012 ,  (517 ) ,  518.  
74 He l l e ,  H.J . ,  Die uns te t i g  beschäf t ig ten Hafena rbe i ter  in  den nordwes teu ropä ischen Häfen,  
Stut tgar t ,  Gus tav F ische r  Ver lag,  1960,  14.  
75 O 'Carro l l ,  A . ,  " 'Every  sh ip  i s  a  d i f fe rent  fac tory ' .  W ork  Organ isat i on ,  Techno logy,  Communi ty  and  
Change:  The S to ry  o f  the  Dubl in  Docker" ,  h t tp : / /nu im .academ ia.edu,  9 .  
76 See Couper ,  A .D. ,  New c argo-hand l i ng  t echn iques :  Impl ica t ions  fo r  por t  emp loyment  and  sk i l l s ,  
Geneva,  In ternat i ona l  Labour  Of f i ce ,  1986,  52.  
77 See,  fo r  example ,  Hara lambides ,  H.E . ,  "Por t  S t ruc tura l  Ad jus tment  and Labour  Ref orm" ,  
h t tp : / / www.mar i t imeeconom ics .com/s i tes /mar i t imeeconom ics .com/ f i les /downloads /papers /HH_por ts t r
uc tura l ad jus tment .pdf ,  6 .  Compare,  on  the  impor tance  o f  the  "s ta t u t "  o f  F rench dockers ,  H is l a i re ,  L . ,  
"Le d ro i t  commun du t rava i l  condu i t - i l  à  l a  d ispar i t i on  du mét ier  de docke r  ?" ,  in  Annuai re  de dro i t  
mar i t ime ,  Vo l .  XI I I ,  1995,  Par is  /  Nant es ,  A .  Pédone /  Cent re  de dro i t  mar i t ime,  (147) ,  153.  
78 Mi l le r ,  R.C. ,  "The Dock worke r  Subcu l tu re  and Some Prob lems in  Cross -Cul t u ra l  and Cross -T ime 
Genera l i za t ion" ,  Comparat i ve  S tud ies  in  Soc ie ty  and His tory ,  Vo l .  11 ,  No.  3 ,  1969,  (302 ) ,  305.  
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t radi t ional  response to th is  was "casual  employment ,  the resu l t  o f  which was a casual  at t i t ude  

on the par t  of  management  t o labour ,  [and]  a rec ip rocal  casual  at t i t ude on the par t  of  labour" 79.  

 

 

Figure 6.  Statues  of  The Dockworker  (De Dokwerker )  in  Amsterdam ( lef t )  and The Por ter  (De 

Bui l drager )  i n  Antwerp ( r ight )  express ing not  only  the typical  profess ional  p r ide of  t he dockers  

but  a lso the s incere af fec t ion for  t hese workers  among por t  c i ty  i nhabi tants  (photos  by  S.  Sepp 

and the author )  

 

  
 

 

 

                                                             
79 House o f  Commons  Transpor t  Commi t tee,  Por ts .  N in th  Repor t  o f  Sess ion 2002-03,  I ,  
h t tp : / / www. pub l i ca t ions .pa r l iament .uk /pa/cm200203/cm selec t / cmt ran/783/78302. h tm ,  para  42.  
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In  a recent  paper ,  Miche l  P igenet  wr i t es  that  today,  af ter  t hree  decades of  reforms and in the 

wake of  t echnological  changes enta i l ed by  conta iner isat i on ,  the organisat i on  of  work  on the  

docks ide appears  to be  model l ed on cont inuous- f low fac tory mass  produc t i on.  W orkplace 

re lat ions  are now s tamped by the i nc reas ing s tandardisat i on that  is  tak ing i ts  to l l  agains t  a  

background of  convergence in Europe and in  the  wor ld at  large.  W hether  i t  i s  a  ques t i on  of  

h i r i ng  prac t ices  or  of  t he  nature of  thei r  ac tual  work ,  wh ich has  become less  'phys ical '  and  less  

col lec t i ve,  t he dockworkers  of  t he year  2010 have very l i t t l e  i n  common wi th those of  t he  

1960s 80.  

 

Nonetheless ,  in  t he course of  our  s tudy and espec ia l l y  in  numerous  i nterv iews wi th employers ,  

workers  and thei r  organ isat ions ,  we found that  in  many European por ts ,  the dockworker  

subcul ture cont inues  to impact  heavi l y  on cur rent  ru les  and prac t ices  as  wel l  as  on col l ec t ive  

bargain ing processes  and on pol icy d iscuss ions  about  reform proposals .  Many indi v idual  

employers  complain that  they are unable to exerc i se normal  author i t y  over  casual  por t  workers  

who on ly recognise the anonymous col l ec t iv i ty  of  t he por t  as  thei r  master 81.  

 

In  many cases ,  t he t rade unions  have res is ted decasual isat i on or  regular isat i on ‒  t he workers  

because they ant ic ipated  the l oss  of  jobs  and of  the i ndependence and f reedom inherent  i n  

casual  work :  f reedom to organise the work ,  f reedom f rom work ing a cont inuous  f i ve-day week  

and f reedom f rom work ing for  any one employer  in  par t icu lar 82 ( in i t i a l l y ,  employers  were not  

keen on regular isat i on e i ther ,  because they feared  the cos ts  and respons ib i l i t i es  of  regular  

employment  obl i gat ions) 83.  Other  man i fes tat i ons  of  the docker  subcul ture ,  which cont inue to 

provoke complaints  by employers ,  are the numerous  res t r ic t i ve  work ing  prac t ices  (which are 

said to belong to the " fo lk  lore"  of  dock  work 84 but  have ser ious  economic  ef fec ts ) ,  the  

                                                             
80 P igenet ,  M. ,  "Labour  and t rade un ion cu l tu res :  the  id i osync ra t i c  expe r ience o f  the  European  
dock workers  i n  t he 19t h  to  the  21s t  centu r ies " ,  European  Rev iew of  Labour  and Research 2012,  Vo l .  
18 ,  (143 ) ,  153.  
81 Compare Bordereaux,  L . ,  "Auxi l ia i res  te r res t res  du  t ranspor t  mar i t ime.  Manu tent ion  por tua i re .  
Commenta i res " ,  Recuei l  pér i od ique des  ju r i sc lasseu rs :  t ranspor t ,  Fasc .  1192,  Par is ,  LexisNexis ,  
2005,  3 ,  pa ra  6 ,  re fe r r ing  to  H.  Gre l le t .  
82 O 'Carro l l ,  A . ,  " 'Every  sh ip  i s  a  d i f fe rent  fac tory ' .  W ork  Organ isat i on ,  Techno logy,  Communi ty  and  
Change:  The S to ry  o f  the  Dubl in  Docker" ,  h t tp : / /nu im .academ ia.edu,  5 .  I t  i s  o f ten sa id  that  
dock workers  wanted the secur i t y  o f  the  pe rmanent  work er  and the f reedom of  the  casua l  (see,  fo r  
example ,  Cooper ,  F . ,  "Doc kworke rs  and l abour  h is to ry" ,  in  Dav ies ,  S .  e t  a l .  (Eds . ) ,  Dock  Workers .  
In ternat iona l  Exp lo ra t i ons  in  Comparat ive  Labour  His tory ,  1790-1970 ,  I I ,  A ldershot ,  Ashgate ,  2000 ,  
(523) ,  533) .  Po r t  worke rs  have been desc r ibed as  "casua ls  by b i r t h" ,  d isp lay ing "an  unconquerab le  
d is tas te  or  i ncapac i t y  fo r  regu la r  work "  (Turnbu l l ,  P . ,  "Por t  Labor" ,  i n  Ta l l ey ,  W .K. ,  The B lackwel l  
Companion to  Mar i t ime  Economics ,  Ch iches ter ,  W i ley-B lack wel l ,  2012,  (517 ) ,  521) .  I f  a  
longshoreman chose not  t o  work  on any par t i cu l ar  day,  i f  he  dec ided to  go f i sh ing ra the r  than  
shap ing,  he was  ent i re l y  w i th in  h is  r igh ts  (Lev inson,  M. ,  The Box .  How the Sh ipp ing Conta iner  Made  
the Wor ld  Sma l le r  and the  Wor ld  Economy B igge r ,  P r inceton /  Oxf ord ,  P r inc eton Univers i t y  Press ,  
2006,  24 )  ‒  a  dep ic t ion  whi ch s t i l l  i s  va l id  i n  many EU por ts  today.  
83 See,  i n te r  a l ia ,  Ba rzman,  J . ,  "Commentary  on t he papers  o f  Vanf raechem and  Ni jho f " ,  in  Loyen ,  
R. ,  Buys t ,  E .  and  Devos ,  G .  (Eds . ) ,  St rugg l in , g  fo r  Leadersh ip :  Antwerp‒Rot te rdam Por t  Compet i t i on  
between 1870-2000,  He ide lbe rg ,  Phys ica -Ver lag,  2003,  (289) ,  296-297;  Evans ,  A .A . ,  Technica l  and  
soc ia l  changes  in  the wor l d ' s  por ts ,  Geneva,  ILO,  1969,  42;  Mi l le r ,  R. C . ,  "The Dock worker  
Subcu l tu re  and Some Prob lems in  Cross -Cul tu ra l  and Cross -T ime Genera l i za t ion" ,  Comparat ive  
S tud ies  in  Soc ie ty  and H is tory ,  Vo l .  11 ,  No.  3 ,  1969,  (302 ) ,  306.  
84 Thus  Nicho las  F inney:  see  i n f ra ,  para  1894,  foo tnot e .  
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pers is tence of  c losed shop s i t uat i ons 85,  and the ineradicable l ack  of  safet y  d isc ip l i ne among 

workers 86.  

 

F inal l y ,  i t  wou ld i n  our  v iew be wrong to bel i eve that  as  soon as  employment  condi t i ons  are  

banal ised ‒  for  example,  through the i nt roduc t i on  of  permanent  employment  cont rac ts  wi th a  

s ingle  employer  ‒  t he docker 's  subcul ture immediate l y  vanishes  wi thout  a t race.  Reform 

schemes aimed at  t he c reat i on of  regular  employment  are i n  many cases  a s tep-by-s tep  

process  and of ten enta i l  l ong- term t rans i t i onal  regimes.  In addi t i on,  i t  i s  not  uncommon that  t he  

implementat ion and enforcement  of  new organisat ional  ru les  meet  res i s tance by exis t ing  

workers ,  or  even remain a dead let ter .  But  i n  many,  espec ia l l y  newly cons t ruc ted or  pr i vat ised,  

por ts  and terminals  where work  has  been ( re- )organ ised a long the  l ines  of  general  l abour  l aw 

and where por t  workers  have been recru i t ed i n t he general  l abour  market ,  the impact  of  the  

docker 's  subcul ture is  cons iderably weaker  or  l a rgel y absent ,  and makes way for  a normal  

enterpr ise cul ture.  I n sum,  the mental i t y  of  por t  workers  seems to banal ise as  wel l .   

 

 

  

                                                             
85 See i n f ra ,  pa ra  128 et  seq .  
86 See,  fo r  example ,  the  s ta tement  by Mr  Eve ra rd  befo re  a  Commi t tee o f  the  House o f  Commons  in  
2007 (h t t p : / / www. pub l i ca t i ons .pa r l iament .uk /pa/cm200607/cm selec t / cmt ran/61/6112210. h tm ) :  

I  th ink  the whole  hea l th  and safe ty  i ssue has  come much h igher  up on peop le ' s  minds .  Fo r  
ins tance,  in  my  l i t t l e  po r t  in  P lymouth  we have ISO 18000 which i s  hea l th  and  safe ty ,  the  
ISO 9000.  We take  i t  as  an abso lu t e  p r io r i t y  tha t  we  look  a f ter  our  peop le .  Everybody  who  
works  there ,  because we have got  heavy  mach ine ry  go ing a round,  has  in  the i r  minds  that  
they  shou ld  be l ook ing out  a l l  t he  t ime in  case t here  i s  somet h ing wrong.  That  comes  
through  the management  t o  the work force and gets  the whole  work fo rce beh ind i t .  I  know  
that  i s  how the o t he r  por t s  work .  I t  i s  a  mat ter  o f  get t ing  an e thos ,  tha t  i s  much the  mos t  
impor t ant  t h ing.  E thos  is  what  th is  i s  a l l  about .  As  peop le  who  manage  bus iness es ,  sa fe ty  to  
us  i s  abso lu te ly  paramount  and we take that  ex t reme ly  ser ious ly .  
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4.5. From unskilled work to multi-skilling 
 

 

44.  Even i f  the s towing  of  breakbulk  i n  general  cargo holds  or  t he handl i ng of  heavy and 

d i f f i cu l t  l oads  cer ta in ly  requi res  spec ia l  exper t ise ,  por t  work  was in the pas t  of ten cons idered 

an unsk i l led manual  profess ion ‒  or  not  a profess ion at  a l l 87.  Be that  as  i t  may,  t echno logical  

development  has  d ic tated a need for  bet ter  t r a ined workers .  W hereas  there are,  even in the  

conta iner  sys tem,  s t i l l  repet i t i ve tasks  (such as  coupl i ng  and uncoupl i ng,  lashing  and 

de lashing,  etc . )  which can be  learned re lat i ve l y  eas i ly ,  jobs  concerned w i th the  use of  gant r y 

c ranes ,  s t radd le car r iers ,  tugmasters  and other  p ieces  of  equipment  need sk i l l ,  judgment  and 

in i t i a t i ve 88.  These por t  workers  operate expens ive machinery,  receive ins t ruc t ions  through radio  

communicat i on,  computer  pr i ntouts  and computer  sc reens 89,  and  of ten par t ic ipate  d i rec t l y  i n  

d ig i ta l  data base management .  W i th the cos t  of  sh ip- to-shore gant r y c ranes ,  s t raddle car r i ers ,  

top- loaders  and other  equipment  running to several  mi l l i on euros ,  i t  i s  hardl y  surpr is ing that  

terminal  operators  pre fe r  to employ regu lar ,  dedicated workers  to operate  such expens ive  

equipment 90.  General l y ,  por t  workers  a lso tend to  work  more  indi v idual l y  t han in t he  pas t 91,  and 

the d is t inc t i on between b lue and whi te col l ar  por t  worker  is  fading 92.  At  the  same t ime,  some 

c lass ical  por t  worker 's  jobs  such as  ta l l ymen are  be ing reduced as  check ing  and secur i t y  are  

computer  d i rec ted and e lec t ronica l ly  a ided.  Simi la r ly ,  the spec i f i c  exper ience and judgment  of  

general  cargo superv isors  and foremen has  become redundant  i n  t he conta iner  sys tem 93.   

 

 

                                                             
87 In  the  la t te r  sense,  Baudela i re ,  J . -G. ,  Admin is t ra t i on  e t  exp lo i ta t i on  po r tua i res ,  Par is ,  Eyro l les ,  
1979,  322.  
88 Couper ,  A .D. ,  New cargo-hand l ing  techn iques :  Impl ica t ions  fo r  po r t  emp loyment  and sk i l l s ,  
Geneva,  In ternat i ona l  Labour  Of f i ce ,  1986,  29;  in  the  same sense,  fo r  example ,  Turnbu l l ,  P . ,  
"T ra i n ing and Qual i f i ca t ion  Sys tems in  the EU Por t  Sec tor :  Set t ing  the S ta te  o f  P lay and Del ineat i ng  
an ETF V is ion" ,  B russe ls ,  ETF,  Ju ly  2009,  h t tp : / / www. i t fg loba l .org / f i l es /ext ranet / -
75/17739/F ina l%20repor t%20EN.pdf ,  12 ;  Tu rnbu l l ,  P . ,  An in ternat i ona l  assessment  o f  t ra i n ing in  the  
por t  sec to r ,  Geneva,  In ternat iona l  Labour  Of f i ce ,  2011,  
h t tp : / / www. i lo .o rg / pub l i c / l i bdoc / i lo / 2011/111B09_336_engl .pdf ,  46 .  
89 X. ,  Soc ia l  and  labour  prob lems caused  by  s t ruc tu ra l  ad jus tments  in  the  por t  indus t ry ,  Geneva ,  
In ternat iona l  Labour  Of f i ce ,  1996,  41.  
90 Turnbu l l ,  P . ,  "T ra in ing and Qual i f i ca t i on  Sys tems in  the EU Por t  Sec tor :  Set t i ng  the S ta te  o f  P lay  
and  Del ineat ing  an ETF  V is ion" ,  B russe ls ,  ETF,  Ju l y  2009,  h t tp : / / www. i t fg loba l .org / f i l es /ext ranet / -
75/17739/F ina l%20repor t%20EN.pdf ,  12 .  
91 See X. ,  Soc ia l  and  labour  prob lems caus ed by  s t ruc tura l  ad jus tments  in  the po r t  indus t ry ,  Geneva,  
In ternat iona l  Labour  Of f i ce ,  1996,  27;  compare Poot ,  E  and Lu i j s terburg  R. ,  Arbe idsverhoud ingen i n  
de Rot t erdamse hav en:  I s  de synd ica l i s t i sche onders t room nog s teeds  aanwe zig  in  de per i ode 1990-
2009 ? ,  d iss .  Un i ve rs i te i t  T i lbu rg ,  2009,  42.  
92 See a l ready P ie t ers ,  L .J . ,  "Havenwerk  in  de pe i l ing " ,  Ti jdschr i f t  voor  Ve rvoe rswetenschap  1984,  
(138) ,  148.  
93 Couper ,  A .D. ,  New cargo-hand l ing  techn iques :  Impl ica t ions  fo r  po r t  emp loyment  and sk i l l s ,  
Geneva,  In ternat i ona l  Labour  Of f i ce ,  1986,  30.  
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Figure 7.  Two ex t remes of  technological  development  in  t he year  2012:  manual  un loading of  

t imber  i n  the Mekong Del ta,  V iet  Nam,  January  2012 ( top;  photo by  the author )  vs .  the  largely  

automated Europe Container  Terminals  at  Rot terdam (bot tom,  source:  www.ec t .n l )  
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In  1986,  A.D.  Couper  summar ised that  the por t  worker 's  job has  moved f rom predominant l y  

phys ical  ef for t  and improvisat i on to manual  dexter i ty  and mechanical  sk i l l s ,  and is  progress ing 

towards  a greater  requi rement  for  spec i f i c  types  of  mental  apt i t udes  wi th in a sys tem of  h igh  

technology 94.  Today,  th is  t rans i t i on is  s t i l l  ongoing 95,  but  i t  appears  that  the pace of  change has 

been quicker  at  conta iner  terminals ,  many of  which  have reached ext remely advanced levels  of  

technical  sophis t icat ion and automat ion,  whi l e general  cargo terminals  of ten  cont inue to re ly  on  

more c lass ical  handl ing technologies .  

 

 

 

45.  I n  order  t o enhance both qual i ty  and safety of  work  and to cope wi th the speed o f  

technological  change,  f ormal  vocat ional  t r a in ing is  now of  the essence.  W hi le c lass ical  on- the-

job t ra in ing and informal  tutor i ng by exper ienced workers  ( inc luding re lat ives) ,  which suf f iced  

up unt i l  about  1950 96,  remain common in many por t s ,  a growing number  of  por ts  and indi v idua l  

terminal  operators  of fer  e laborate t ra in ing programmes for  new ent rants  as  wel l  as  ex is t ing  

workers .  I t  seems that  superv isors ,  foremen and equipment  operators  are the groups  most  i n  

need of  t ra in ing,  fo l lowed by  checkers ,  ta l lymen and c ler ica l  s taf f 97.  

 

 

 

46.  I n  order  to i nc rease ef f ic iency and f l ex ib i l i t y ,  many por t  employers  s tep up ef for ts  to 

promote mul t i -sk i l l i ng among thei r  workers .  At  por ts  which have moved to h ighl y mechanised 

sys tems there is  i ndeed a  need for  more  versal i t y  of  manpower ,  and re lated  t ra in ing  to achieve  

th is .  Mul t i -sk i l led termina l  workers  can per form th ree  or  f our  d i f ferent  f unc t ions ;  for  example ,  

conta iner  l ashers  may be  t ra ined to  dr i ve fork l i f t s ,  and gant r y c rane operators  may be  cer t i f i ed  

to dr ive s t raddle car r i ers ,  and on that  bas is  receive h igher  wages or  bonuses  and enr ich thei r  

jobs 98.  The development  towards  mul t i -sk i l l i ng  could be i nterpreted  as  cont rary to  

spec ia l isat i on,  but  th is  is  not  necessar i l y  so,  s ince workers  can be g iven spec ia l ised t ra in ing in  

re lated occupat ions 99.  Of  course,  mul t i -sk i l l i ng presupposes  the abol i t i on o f  job demarcat ion 

ru les  and may in i t i a l l y  l ead to  a reduc t i on of  t he number  of  jobs .  

 

                                                             
94 Couper ,  A .D. ,  New cargo-hand l ing  techn iques :  Impl ica t ions  fo r  po r t  emp loyment  and sk i l l s ,  
Geneva,  In ternat i ona l  Labour  Of f i ce ,  1986,  93.  
95 For  data  on the percept ion o f  por t  l abour  as  genera l ,  p ro f ess iona l  o r  sk i l led  work ,  see Turnbu l l ,  
P . ,  "T ra in i ng and Qua l i f i ca t ion  Sys tems in  the EU Por t  Sec tor :  Set t i ng  the  S ta te  o f  P lay and  
Del i neat i ng  an  ETF V is ion" ,  B russe ls ,  ETF,  Ju ly  2009,  h t tp : / / www. i t f g loba l .org / f i l es /ext ranet / -
75/17739/F ina l%20repor t%20EN.pdf ,  14 -15.  
96 See In te rnat i ona l  Labour  Organ isat i on ,  Vocat iona l  t ra in i ng and re t ra i n i ng o f  dockworkers ,  
Tr ipar t i te  techn ic a l  meet ing on  dock  l abour ,  Apr i l  1969,  Geneva,  I n te rnat i ona l  Labour  Of f i ce ,  1969,  
5 .  
97 X. ,  Soc ia l  and  labour  prob lems caused  by  s t ruc tu ra l  ad jus tments  in  the  por t  indus t ry ,  Geneva ,  
In ternat iona l  Labour  Of f i ce ,  1996,  27.  
98 On th is  t rend,  see a l ready Couper ,  A .D. ,  New ca rgo-hand l i ng  t echn iques :  Impl ica t ions  f or  po r t  
employ ment  and sk i l l s ,  Geneva,  In t ernat iona l  Labour  Of f i ce ,  1986,  97;  compare X. ,  Soc ia l  and  
labour  p rob lems caus ed by  s t r ruc tu ra l  ad jus t ments  in  the por t  indus t ry ,  Geneva,  In te rnat i ona l  
Labour  Of f i ce ,  1996,  21.  
99 X. ,  Soc ia l  and  labour  prob lems caused  by  s t ruc tu ra l  ad jus tments  in  the  por t  indus t ry ,  Geneva ,  
In ternat iona l  Labour  Of f i ce ,  1996,  40.  
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47.  Today,  por t  work  a lso requi res  cons tant  learn ing i n order  t o keep pace wi th new 

technologies .  However ,  ret ra in ing is  used not  only  to ad jus t  the sk i l l s  of  t he exis t ing work force  

to changed needs,  but  t o i nc rease labour  marke t  mobi l i t y ,  which  is  espec ia l l y  impor tant  i n  

t imes of  labour  market  t urbu lence dur ing per iods  of  economic  reform 100.  

 

 

 

48.  A l t hough internal  company t ra in ing is ,  i n  general ,  l ooked upon pos i t i ve ly  by both t rade 

un ions  and management ,  nat ional  t r ade unions  of ten mainta in that  i ns t i t u t ion-based,  

enterpr ise-external  vocat ional  t ra in ing should  be expanded.  Ins t i t u t i onal  t r a in ing  is  said  to be 

produce sk i l l s  which are  more t rans ferab le  than those developed wi th in  the  enterpr ise.  This  

would broaden employment  poss ib i l i t ies  for  t he  indiv idual  worker .  Cont rary to th is ,  others  

suggest  t hat  the d i rec t ion of  t echnological  development  is  such that  sk i l l s  are  becoming more  

enterpr ise-spec i f i c 101.  W hatever  t he case,  t he recent  organisat ion of  company-spec i f i c  t r a in ing 

for  permanent  s taf f  by a number  of  large employers ,  espec ia l l y  g lobal  conta iner  term ina l  

operators ,  i s  in  conformi t y  wi th the t rend towards  banal isat ion of  por t  l abour  sys tems descr ibed 

above.  

 

 

 

 

  

                                                             
100 X. ,  Soc ia l  and l abour  p rob lems caused by  s t ruc tu ra l  ad jus t ments  in  the po r t  indus t ry ,  Geneva ,  
In ternat iona l  Labour  Of f i ce ,  1996,  29.  
101 X. ,  Soc ia l  and l abour  p rob lems caused by  s t ruc tu ra l  ad jus t ments  in  the po r t  indus t ry ,  Geneva ,  
In ternat iona l  Labour  Of f i ce ,  1996,  29.  
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4.6. Diverse occupational risk levels 
 

 

49.  Por t  labour  has  t radi t ional l y  been cons idered a  hard,  d i r ty ,  unp leasant ,  arduous,  unheal thy  

and dangerous  mode of  employment 102.  There are i nd icat i ons  that ,  over  t he pas t  decades,  the 

safety l evel  has  improved cons iderably.  This  is  due to automat ion,  subs tant i a l l y  reduced 

exposure to r isks  of  several  categor ies  of  workers ,  a s t rengthening of  safety s tandards ,  

po l ic ies  and awareness  in the por ts  indus t ry and at  i ndi v idua l  por t  term inals ,  and targeted  

campaigns  by  Labour  Inspec torates .  Despi te th is  improvement  of  t he safe ty  record,  por t  l abour  

remains  a par t icu lar l y  dangerous  profess ion.  

 

Risk  levels  i nc reas ingl y d i f fer  between categor ies  of  workers .  I t  i s  obvious  that  t he holdsman i n  

a general  cargo ship is  exposed to h igher  r isks  than a gant r y c rane dr i ver  or  a conta iner  yard  

p lanner  or  chief  ta l lyman operat i ng ICT equipment  (suppos ing  that  the l at t e r  can be  c lass i f i ed  

as  a por t  worker ) .  There are a lso d i f ferences  between t ypes  of  t erminals .  Many dry bulk  

terminals ,  for  example,  are largely automated and employ fewer  s taf f  t han a  car  terminal  where 

cons iderable numbers  of  dr ivers  are needed.  

 

 

 

50.  From a l egal  point  of  v iew,  i n  mat ters  of  heal th  and safety the same banal isat i on t rend can 

be  d iscerned as ,  in  an  inc reas ing  number  of  count r ies ,  por ts  and terminals ,  por t  l abour -spec i f i c  

heal th and safety regulat i ons  are replaced by general  occupat ional  heal th and safety laws and 

regulat i ons .  

 

 

  

                                                             
102 See,  in te r  a l i a ,  Tu rnbu l l ,  P . ,  An in ternat iona l  assessment  o f  t ra i n ing in  the po r t  sec tor ,  Geneva,  
In ternat iona l  Labour  Of f i ce ,  2011,  h t tp : / / www. i l o . org / pub l i c / l ibdoc / i lo /2011/111B09_336_engl .pdf ,  
45 .  
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5. PORT LABOUR GLOBALLY  

 

 

5.1. Port system 
 

 

51.  W e have no  knowledge of  re l i able  and up- to-date  data on the number  of  commerc ia l  por ts  

wor ldw ide,  but  i t  i s  c lear  that  t here must  be several  t housands of  them,  ranging f rom smal l  

wharves  and jet t i es  to  in ternat i onal  megahubs 103.   

 

Accord ing to UNCTAD's  author i t a t i ve Review of  Mar i t ime Transpor t 104,  to ta l  seaborne t rade 

reached an es t imated 8.75 b i l l ion tons  i n 2011,  whi l e wor ld conta iner  por t  throughput  t ota l led  

572.8 mi l l ion TEU.  

 

 

 

52.  As  the W or ld Bank expla ins  in  i ts  Por t  Reform Toolk i t ,  four  main por t  adminis t rat ion models  

have emerged over  t ime:  the publ ic  serv ice por t ,  the  tool  por t ,  the l andlord por t  and the fu l l y  

pr ivat ised por t .  Each of  these models  has  d i rec t  impl icat i ons  for  t he organisat i on of  por t  

labour .  

 

Under  the  serv ice por t  model ,  the por t  author i t y  of fers  the  complete range of  serv ices  requi red  

for  t he func t ioning  of  t he  seapor t  sys tem.  The por t  owns,  mainta ins ,  and operates  every  

avai l able asset  ( f i xed and mobi l e) ,  and cargo handl i ng ac t i v i t i es  are executed by l abour  

employed d i rec t l y  by the  por t  author i t y .  Serv ice por ts  have a predominant ly  publ ic  charac ter .  

The number  of  serv ice por ts  is  dec l i n ing wor ldwide .  

 

In  t he tool  por t  mode l ,  t he por t  author i t y  owns,  deve lops ,  and mainta ins  the por t  i n f ras t ruc ture  

as  wel l  as  the supers t ruc ture,  inc luding cargo hand l ing equipment  such as  quay c ranes  and 

fork l i f t  t rucks .  Por t  author i ty  s taf f  usual l y  operates  a l l  equipment  owned by the por t  author i t y .  

Other  cargo handl i ng on  board vessels  as  wel l  as  on the  apron and on the  quay is  usual l y  

car r ied out  by pr i vate cargo handl i ng f i rms cont rac ted by the shipping agents  or  other  

pr inc ipals  l i censed by  the por t  author i t y .  W hereas  the por t  author i ty  owns and opera tes  the  

cargo handl i ng equipment ,  the pr ivate cargo handl i ng  f i rm usual l y  s igns  the  cargo handl i ng  

cont rac t  wi th the shipowner  or  cargo owner .  The cargo handl i ng f i rm however ,  i s  not  able to  

fu l l y  cont ro l  t he  cargo  hand l ing operat i ons  i tse l f .  To  prevent  conf l i c ts  between cargo handl i ng  

f i rms,  some por t  author i t i es  a l l ow operators  to use  thei r  own equipment  (at  which point  i t  i s  no  

                                                             
103 ILO's  2002 Genera l  Su rvey  o f  dock  work  s ta t es  that  the re  a re  p robab l y  over  2 ,000 po r ts  in  the  
wor ld ,  va ry ing  in  s ize  f rom  wharves  hand l i ng  a t  mos t  a  few hundred t onnes  o f  c argo a  yea r ,  to  la rge  
in ternat i ona l  po r ts  be ing t rue mul t i -modal  hubs  in  wh i ch are  concent ra ted the fu l l  range o f  l og is t i ca l  
serv ic es ,  f rom  warehous ing to  to t a l  management  o f  the  supp l y  cha in ,  and t h rough which  "up  to  
300, 000  tonnes  o f  ca rgo"  [ wh ich shou ld  o f  course  read "300 m i l l i on  t onnes  o f  ca rgo" ]  may  pass  each  
yea r"  ( I n ternat i ona l  Labour  Confe rence (90th  Sess ion 2002) ,  Genera l  Survey  o f  the  repo r ts  
concern ing the  Dock  Work  Convent ion (No.  137)  and  Recommendat i on  (No.  145 ) ,  1973,  
h t tp : / / www. i lo .o rg / pub l i c /eng l i sh /s tandards / re lm / i l c / i l c90/pdf / rep - i i i -1b .pdf ,  14 ,  para  29.  
104 UNCTAD,  Rev iew of  Mar i t ime T ranspor t ,  New York  /  Geneva,  Un i t ed Nat ions ,  2012.  
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longer  a t rue tool  por t ) .  The tool  por t  has  a number  of  s imi l ar i t i es  to the serv ice por t ,  both i n  

terms of  i t s  publ ic  or i enta t ion and the way the por t  i s  f inanced.  

 

The landlord por t  i s  charac ter i zed by i ts  mixed publ ic -pr i vate or i entat i on.  Under  th is  model ,  the  

por t  author i t y  ac ts  as  regulatory body and as  landlord,  whi l e por t  operat i ons  (espec ia l l y  cargo  

handl i ng)  are  car r i ed out  by pr i vate  companies .  Today,  t he l andlord  por t  i s  the dominant  por t  

model  in  larger  and medium-s i zed por ts .  In  t he land lord por t  model ,  i n f ras t ruc ture is  l eased to  

pr ivate operat i ng compan ies  or  t o indus t r ies  such as  ref i ner ies ,  t ank  termina ls ,  and chemical  

p lants .  The pr ivate por t  operators  provide and mainta in thei r  own supers t ruc ture inc luding  

bu i ld ings  (of f i ces ,  sheds ,  warehouses ,  conta iner  f r e ight  s tat i ons ,  workshops) .  They a lso  

purchase and ins ta l l  thei r  own equ ipment  on the  terminal  grounds as  requi red by the i r  

bus iness .  In landlord por t s ,  por t  labour  is  employed by pr i vate term inal  operators  or  through a  

por t -wide l abour  poo l  sys tem.  

 

Ful l y  pr i vat ised  por ts  (wh ich of ten  take the form o f  a  pr i vate  serv ice por t )  are  few in  number ,  

and can be found main l y  in  t he Uni ted Kingdom and New Zealand.  I n t hese por ts ,  por t  l and is  

pr ivate l y  owned,  unl ike the s i t uat i on in o ther  por t  management  models .  This  requi res  the  

t rans fer  of  ownership of  such land f rom the publ ic  to the pr i vate sec tor .  In  addi t i on,  a long wi th  

the  sale of  por t  l and to pr ivate i n teres ts ,  some governments  may s imul taneous ly t rans fer  t he  

regulatory func t ions  to pr i vate successor  companies 105.  

 

 

 

 

  

                                                             
105 The above is  a lmos t  l i t e ra l l y  taken  f rom  The  W or ld  Bank ,  Por t  Ref orm Too lk i t ,  Second Ed i t ion ,  
Module  3 .  A l te rnat ive  Por t  Management  S t ruc tures  and Ownersh ip  Model s ,  W ash ington,  The  
In ternat iona l  Bank  fo r  Recons t ruc t ion  and Deve lopment  /  The  W or ld  Bank ,  2007,  
h t tp : / / www. pp ia f .org /s i tes /pp ia f . o rg / f i l es /documents / too lk i t s /Por too lk i t /Too lk i t /pd f /modules /03_TOOL
KIT_Module3.pdf ,  81 -83.  
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5.2. Sources of law 
 

 

5.2.1.  Port  l abour-speci f ic sources 

 

 

53.  The main sources  o f  sec tor -spec i f i c  por t  labour  l aw are nat i onal  and loca l  laws and 

regulat i ons ,  nat i onal ,  l ocal  and company col lec t i ve  labour  agreements  ( in  some cases  extended 

by government  t o non-cont rac t i ng par t i es )  and,  las t  but  not  leas t ,  unwr i t ten cus toms and 

usages of  the por t 106.  To a  cons iderable extent ,  the  nat i onal  regulatory f rameworks  and thei r  

under l y ing pr inc ip les  are s imi lar  around the wor ld 107.  This  is  because (1)  t he charac ter is t ics  of  

por t  l abour  and the ensuing spec i f i c  organisat i onal  requi rements  are essent ia l l y  ident ica l  

across  the g lobe;  (2)  por ts  are,  obvious l y,  i n ternat i onal ly  or i ented p laces ,  and re lat ions  

between ship owners ,  cargo handlers  and unions  are a lso shaped through c ross-border  

cooperat i on and indus t r ia l  ac t ion 108;  and (3)  ear ly  European examples  of  por t  l abour  

ar rangements  of fered gu idance to other  cont inents .  To the extent  that  por t  l abour  is  not  

regulated by spec i f i c  ar rangements ,  i t  i s  sub jec t  to nat ional  general  l abour  l aw 109 bu t ,  here  

again,  t he general  pr i nc ip les  are of ten more or  less  comparable .  

 

 

 

54.  The 'spontaneaous '  i n ternat i onal  harmonisat i on of  por t  l abour  sys tems was complemented 

by  var ious  b inding and non-binding  i ns t ruments  adopted w i th in  the Internat i onal  Labour  

Organizat i on ( ILO) .  

 

Today,  the four  key ILO ins t ruments  spec i f i ca l ly  re lated to por t  labour  are:  

-  the  Convent ion concerning the Soc ia l  Repercuss ions  of  New Methods  of  Cargo Handl ing  

in Docks ,  adopted at  Geneva on 25 June 1973 ( the 'Dock  W ork  Convent ion,  1973' ) ,  

which we shal l  r efer  to  as  ' ILO Convent ion No.  137' ;  

-  the Recommendat ion concerning the Soc ia l  Repercuss ions  of  New Methods  of  Cargo 

Handl i ng  in  Docks  ( the  'Dock  W ork  Recommendat ion,  1973' ) ,  wh ich we shal l  refer  to  as  

' ILO Recommendat ion No.  145' ;  

-  the Convent ion concerning Occupat ional  Safety and Heal th i n  Dock  W ork,  adopted at  

Geneva on 25 June 1979 ( ' the Occupat ional  Safety  and Heal th (Dock  W ork)  Convent ion,  

1979' ) ,  which we shal l  r efer  to as  ' I LO Convent ion No.  152' ;  

-  the  Recommendat ion concerning  Occupat ional  Safety and Heal th i n  Dock  W ork  ( the 

'Occupat ional  Safety and Heal th (Dock  W ork)  Recommendat ion,  1979' ) ,  which we shal l  

refer  t o as  ' ILO Recommendat ion No.  160' .  

                                                             
106 Compare Hard ing,  S . ,  Rest r i c t i ve  Labor  P rac t i ces  i n  Seapor ts ,  W ash ington,  W or ld  Bank ,  Oc tobe r  
1990,  h t tp : / / www-
wds . wor ldbank .org /serv le t / W DSContentServe r /W DSP/IB /1990/10/01/000009265_3960929231915/ Re
ndered/PDF/mul t i_page.pd f ,  2 .  
107 Compare V iga r ié ,  A . ,  Por t s  de Commerce e t  V ie  L i t to ra l e ,  Par is ,  Hachet te ,  1979 ,  413.  
108 Compare on th is  aspec t  Cooper ,  F . ,  "Dock worke rs  and labour  h is to ry" ,  i n  Dav ies ,  S .  e t  a l .  (Eds . ) ,  
Dock  Workers .  In ternat iona l  Exp lora t ions  in  Comparat ive  Labour  His tory ,  1790-1970 ,  I I ,  A ldershot ,  
Ashgate ,  2000,  (523) ,  524.  
109 See a lso  Evans ,  A .A . ,  Technica l  and soc ia l  changes  i n  the wor l d ' s  po r ts ,  Geneva,  ILO,  1969,  162.  
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55.  I LO Convent ion  No.  137 entered  into  force on 19 June 1976.  Cur rent l y ,  t he Convent ion i s  

b inding upon 24 States ,  inc luding the fo l lowing 8  EU Member  States :  F in land,  France,  I ta l y ,  

Poland,  Por tugal ,  Romania,  Spain and Sweden.  The Nether lands  rat i f i ed  the Convent ion i n  

1976 but  denounced i t  i n  2006 110.  

 

S ince 2011,  Convent ion No.  137 and Recommendat ion No.  145 are l abel l ed i n ILO's  own onl ine  

legal  database NORMLEX as  having " i n ter im s tatus " 111.  This  indicates  that  t he ins t rument  is  not  

cons idered fu l l y  up- to-date but  remains  re levant  i n  cer ta in respec ts 112.  

 

Ear l i er ,  I LO produced two impor tant  resolut i ons  on the organisat i on of  t he  por t  l abour  market ,  

namely Resolut ion No.  25 concerning the Regular isat ion of  Employment  of  Dockworkers  of  27 

May 1949 113 and Resolut ion  No.  66  concerning Methods  of  Improving Organisat i on  of  W ork  and 

Output  in  Por ts  of  22 March 1957 114.  

 

 

 

56.  I LO Convent ion  No.  152 entered  i nto  force on 5 December  1981 and was rat i f i ed  by  26  

States ,  i nc luding the fo l lowing 9 EU Member  States :  Cyprus ,  Denmark ,  F in land,  France,  

Germany,  I ta ly ,  t he Nether lands ,  Spain and Sweden.  

 

In  I LO's  onl i ne  l egal  database NORMLEX,  Convent ion  No.  152 and Recommendat ion  No.  160 

are l abel l ed "up- to-date" 115.  

 

Convent ion No.  152 (Ar t .  43)  rev ised the Protec t ion agains t  Acc idents  (Dockers )  Convent ion ,  

1929 ( ILO Convent ion No.  28)  and the  Protec t i on  agains t  Acc idents  (Dockers )  Convent ion  

(Revised) ,  1932 ( ILO Convent ion No.  32) .  Rat i f i cat ion of  Convent ion No.  152  i pso  j ure  i nvol ves  

the immediate denunc iat ion of  Convent ion No.  32 116.  Ear l i er ,  ILO Convent ion No.  32 had 
                                                             
110 See i n f ra ,  pa ra  1438.  
111 See  
h t tp : / / www. i lo .o rg / dyn/no rm lex/en/ f?p=NORMLEXPUB:12100:0 : :NO: 12100:P12100_I NSTRUMENT_ID
:312282: NO;  see a lso  a ls o  ILO document  GB.312/ L ILS/5  o f  November  2012,  ' Improvements  in  the  
s tandards - re l a ted ac t i v i t i es  o f  the  ILO.  ILO s tandards  po l i c y :  The es tab l i shment  and th e  
implementa t ion  o f  a  s tandards  rev i ew mechan ism ,  h t tp : / /www. i l o .o rg / wcmsp5/groups /pub l i c / - - -
ed_norm / - - - re lconf /documents /meet ingdocument / wcms_166502.pdf ,  25 .  
112 On the debate  bet ween employers  and workers  in  th is  respec t ,  see i n f ra ,  para  148 et  seq.  
113 Fu l l  t ext  in  Evans ,  A .A . ,  Technica l  and soc ia l  changes  in  t he wor ld ' s  po r ts ,  Geneva,  In t ernat iona l  
labour  Of f i ce ,  1969,  235-237.  
114 Fu l l  t ext  in  Evans ,  A .A . ,  Technica l  and soc ia l  changes  in  t he wor ld ' s  po r ts ,  Geneva,  In t ernat iona l  
Labour  Of f i ce ,  1969,  241-249.  
115 See  
h t tp : / / www. i lo .o rg / dyn/no rm lex/en/ f?p=NORMLEXPUB:12100:0 : :NO: 12100:P12100_I NSTRUMENT_ID
:312297: NO and ILO document  GB.312/L ILS/5  o f  November  2012,  ' Improvements  in  the s tandards -
re l a ted  ac t i v i t ies  o f  the  ILO.  ILO s tandards  po l i cy :  The es tab l i shment  and the implementa t ion  o f  a  
s tandards  rev i ew mechanism ,  h t tp: / /www. i l o .org / wcmsp5/groups /pub l i c / - - -ed_norm / - - -
re lconf /documents /meet ingdocument / wcms_166502.pdf ,  25 .  
116 See I LO Document  GB.279/ L ILS/W P/PRS/4 o f  November  2000,  '  Exam inat ion  o f  
Recommendat ions  ( fou r th  s tage) ' ,  
h t tp : / / www. i lo .o rg / pub l i c /eng l i sh /s tandards / re lm /gb/docs /gb279/pdf /p rs -4 .pdf ,  10 .  
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al ready rev ised ILO Convent ion No.  28.  Also in 1932,  the Protec t ion  agains t  Acc idents  

(Dockers )  Rec iproc i t y  Recommendat ion,  1932 ( ILO Recommendat ion No.  40)  was adopted.  

 

Other  heal th and safety- re lated ILO ins t ruments ,  a l l  adopted i n 1929,  i nc lude the Mark ing of  

W eight  (Packages Transpor ted by Vessels )  Convent ion,  1929 ( ILO Convent ion  No.  27) ,  the  

Protec t i on  agains t  Acc idents  (Dockers )  Rec iproc i ty  Recommendat ion  ( ILO Recommendat ion  No.  

33)  and the Protec t ion agains t  Acc idents  (Dockers )  Consul tat i on  of  Organisat ions  

Recommendat ion ( ILO Recommendat ion No.  34) .  In  1954,  the ILO adopted  Resolut i on No.  52  

concerning W el fare Fac i l i t ies  for  Dockworkers 117.  

 

Upon preparat ion of  Convent ion No.  152,  Convent ion  No.  32 was cons idered "mani fes t l y  out -of -

date" ,  as  several  of  i t s  p rovis ions  were not  onl y markedly i n fer i or  t o those obta in ing i n many 

count r i es ,  but  were a lso  inadequate to meet  the  new condi t i ons  ar is ing out  of  t echnologica l  

changes s ince the Second W or ld W ar 118.  Today,  the ILO cons iders  ILO Convent ion No.  32 and 

ILO Recommendat ion No.  40 "outdated" ,  whi l e  ILO Convent ion No.  27 is  label l ed " to be  

rev ised" ,  ILO Convent ion  No.  28 has  been "shelved"  and ILO Recommendat ion  No.  33 and 34  

were wi thdrawn 119.  

 

Nonetheless ,  ILO Convent ion No.  32 is  t oday s t i l l  b inding upon the fo l lowing 6 EU Member  

States  (wh ich  d id  not  rat i f y  I LO Convent ion  No.  152) :  Belg ium,  Bulgar ia,  I r e land,  Mal ta ,  

S lovenia and the Uni ted Kingdom 120.  

 

 

 

57.  I t  hard ly  needs  c lar i f i cat ion  that  the ILO Convent ions  are  b inding  upon the  Cont rac t i ng  

Par t i es  onl y.  The Recommendat ions  are "supplementary"  non-binding guidance ins t ruments  

( ' sof t  law' )  which are addressed to the same States  (and the soc ia l  par tners ) .  

 

To  our  knowledge,  t he  ques t i on whether  the ILO convent ions  on  dock  work  ref lec t  cus tomary  

internat i onal  l aw and conf i rm unwr i t t en ru les  which are as  such b inding on other  s tates ,  has  

never  been addressed.  Below,  we shal l  present  our  f ind ings  on the s i t uat ion at  t he l eve l  of  t he  

European Union 121.  

 

 

 

                                                             
117 Fu l l  t ext  i n  Evans ,  A .A . ,  Technica l  and soc ia l  changes  in  the wor ld ' s  po r ts ,  Geneva,  ILO,  1969,  
237 -241.  
118 In ternat i ona l  Labour  Conference (64th  Sess ion 1978) ,  Rev is ion o f  the  Pro tec t ion  aga ins t  
Acc idents  (Dockers )  Conv ent ion (Rev ised ) ,  1932 (No.  32) .  Repor t  V I  (1) ,  Geneva,  In ternat i ona l  
Labour  Of f i ce ,  1977,  35.  
119 See h t tp : / / www. i lo . org /dyn/no rm lex/en/ f ?p=1000:12030:0 : :NO;  ILO document  GB.312/L I LS/5  o f  
November  2012,  ' Improvements  in  the s tandards - re l a ted ac t i v i t ies  o f  the  ILO.  ILO s tandards  po l i c y :  
The es tab l i shment  and the implementa t ion  o f  a  s tandards  rev i ew mechanism , 
h t tp : / / www. i lo .o rg / wcmsp5/ groups /pub l i c / - - -ed_norm / - - -
re lconf /documents /meet ingdocument / wcms_166502.pdf ,  25 .  
120 See i n f ra ,  pa ra  295 and t he ind i v i dua l  count ry  chapte rs .  
121 See i n f ra ,  pa ra  319.  
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58.  I n  addi t ion,  t he Internat ional  Labour  Of f ice  pub l ished a number  of  Codes  of  prac t ice and 

Guidel i nes ,  such as :  

-  the ILO Code of  Prac t ice 'Acc ident  prevent ion  on board ship at  sea  and in  por t '  

(1996) 122;  

-  the ILO- IMO Code of  Prac t ice on secur i ty  i n  por t s  (2003) 123;  

-  the ILO Code of  Prac t ice 'Safety and heal th in  por ts '  (2005) 124;  

-  the ILO Por t  Safety and Heal th Audi t  manual  (2005) 125;  

-  the ILO Guidel i nes  on t ra in ing i n t he por t  sec tor  (2011) 126.  

 

 

 

59.  Another  i n ternat i onal  organisat i on which has  developed a number  of  re levant  i ns t ruments  is  

the Internat i onal  Mar i t ime Organizat i on ( IMO) .  Par t icu lar l y  wor th ment ioning are:  

-  the Internat i onal  Convent ion for  Safe Containers  (CSC)  (1972) ;  

-  the  Internat ional  Mar i t ime Dangerous  Goods Code ( IMDG Code)  (1965,  but  updated  

every two years ,  and now binding) ;  

-  the (Revised)  Code of  Safe Prac t ice for  Cargo Stowage and Secur ing (CSS Code)  

(1991) ;  

-  the Code of  Prac t ice for  the Safe Loading and Un loading of  Bulk  Car r iers  (BLU Code)  

(1997) ;  

-  the (Revised)  Recommendat ions  on the Safe Transpor t  of  Dangerous  Cargoes  and 

Related Ac t i v i t i es  in  Por t  Areas  (2006) .  

 

I t  should be pointed out ,  however ,  that  t he main ob jec t i ve of  t hese mar i t ime convent ions  and 

gu idance ins t ruments  was  not  to regulate the s i t uat ion of  por t  workers ,  but  to improve safety o f  

sh ipping and the protec t i on of  t he mar ine env i ronment .  

 

 

 

60.  The appl icab i l i t y  of  coas ta l  or  por t  and coas ta l  s tate laws and regulat i ons ,  inc luding on por t  

labour ,  on board fore ign ships  i n  por ts  is  def i ned by cus tomary i nternat i ona l  law.  

 

In  prac t ice,  mat ters  that  concern  the  ' in ternal  economy'  ( inc luding  labour )  on  board of  a fore ign  

ship ly i ng i n t he  internal  waters  (such as  por ts )  of  another  State are le f t  to  t he l aw and the  

author i t i es  of  the f l ag Sta te.  Bes ides ,  t he master  bears  personal  respons ib i l i t y  f or  t he safety  o f  

the vessel ,  espec ia l l y  the safe s towage of  cargo .  On the other  hand,  local  law governs  the  
                                                             
122 X. ,  ILO  Code  o f  p rac t i c e  Acc ident  prevent i on on  boa rd  sh ip  a t  sea  and in  por t ,  Geneva,  
In ternat iona l  Labour  Of f i ce ,  1996,  h t t p : / / www. i lo .o rg / pub l i c / l ibdoc / i lo / 1996/96B09_305_engl . pdf .   
123 X. ,  Code o f  p rac t i ce  on  secur i t y  in  por ts ,  Geneva,  IMO/ ILO,  2003,  
h t tp : / / www. imo.org /ourwork /secur i t y / ins t ruments /documents / i lo imocodeofp rac t i ceeng l i sh .pdf .   
124 X. ,  ILO code o f  prac t i ce  Safe ty  and hea l th  i n  por ts ,  Geneva,  I n ternat i ona l  Labour  Of f i ce ,  2005,  
h t tp : / / www. i lo .o rg / pub l i c / l i bdoc / i lo / 2005/105B09_39_engl . pdf .  
125 Roos ,  H. -J . ,  ILO Por t  Safety  and Heal th Audi t  manual ,  Geneva,  In ternat ional  labour  Of f ice ,  
2005,  ht tp : / /www. i l o .org/wcmsp5/groups /publ ic / - - -ed_dia logue/ - - -
sec tor /documents /publ ica t ion/wcms_161214.pdf .   
126 X. ,  Guide l i nes  on t ra i n i ng i n  the po r t  sec tor ,  TMEPS/2011/10,  Geneva,  In ternat iona l  Labour  
Of f i ce ,  2012,  h t tp : / / www. i lo .org / wcmsp5/groups /pub l i c / - - -ed_d ia logue/ - - -
sec tor /documents /meet ingdocument / wcms_175376.pdf .  
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organisat i on,  t he po l ic ing  and the safety  of  the por t ,  and local  author i t i es  can and do i ntervene 

when the peace and t ranqu i l l i t y  of  t he por t  i s  d is turbed or  when an of fence af fec ts  s t rangers  to  

the vessel 127.  

 

In  a number  of  i ns tances ,  f r i c t ions  between f l ag  and por t  s tate l aws have ar isen.  For  example,  

the master  of  a ro- ro vessel  may wish to ent rus t  h is  c rew wi th lash ing and unlashing  

operat i ons ,  whereas  the  l aws and regulat i ons  of  t he por t  requi re that  such ac t iv i t ies  be car r ied  

out  by regis tered por t  workers .  In  a number  of  EU Member  States ,  th is  issue has  g iven r ise to  

cour t  proceedings 128.  

 

 

 

61.  F inal l y ,  a number  o f  non-governmental  organisat i ons  have ac t ive l y  cont r i buted to  the  

regulat i on of  por t  labour - re lated mat ters  through the adopt ion of  s tandards ,  research ,  

publ icat i ons ,  conferences  and t ra in ing courses 129.  

 

A good example is  the Internat i onal  Safety Guide for  Oi l  Tankers  and Termina ls  ( ISGOTT) .  Th is  

Guide was f i rs t  publ ished in 1978 and combined the contents  of  the Tanker  Safety Guide  

(Pet ro leum) ,  publ ished by the  Internat ional  Chamber  of  Shipping ( ICS) ,  and the Internat i ona l  

Oi l  Tanker  and Termina l  Safety  Guide  of  the Oi l  Companies  Internat i onal  Mar ine Forum 

(OCIMF) .  I n 2006,  the  f i f th  edi t i on of  ISGOTT was publ ished by  ICS,  OCIMF and the  

Internat i onal  Assoc iat i on of  Por ts  and Harbors  ( IAPH) .  The Gu ide provides  operat ional  advice  

to d i rec t ly  ass is t  personnel  involved in t anker  and terminal  operat ions ,  inc lud ing guidance on,  

and examples  of ,  cer ta in aspec ts  of  t anker  and terminal  operat i ons  and how they may be  

managed.  

 

ISO s tandards  may have cons iderable re levance for  por t  operat ions  as  we l l .  For  example,  ISP 

12482-1,  which regu lates  the technical  inspec t i on  of  c ranes ,  a lso appl ies  to por t  c ranes .  The 

EU Bulk  Terminals  Di rec t ive 130 even requi res  that  a l l  dr y bulk  t erminal  operators  develop,  

implement  and mainta in an ISO-cer t i f i ed or  equivalent  qual i f i t y  management  sys tem (Ar t .  5(4) ) .  

 

Some por t  operators  vo luntar i l y  adhered to the  OHSAS 18001 Standard and have thei r  

Occupat ional  Heal th and Safety cer t i f i ed by a competent  body.  OHSAS 18001 was developed 

by  an i nternat i ona l  group of  bodies  and ins t i tu t ions  and i ts  use is  not  regulated i n any  

internat i onal  regulatory ins t rument  e i t her .  

 

                                                             
127 For  br i e f  ove rv iews ,  see for  example  Church i l l ,  R.R.  and Lowe,  A .V . ,  The law  o f  the  sea ,  
Manches te r ,  Manches ter  Un i ve rs i t y  P ress ,  1999,  65-69;  Da i l l i e r ,  P . ,  For t eau ,  M.  and  Pe l l e t ,  A . ,  
Dro i t  in te rnat iona l  pub l i c ,  Par is ,  L .G.D.J . ,  2009,  1292-1293,  para  669;  Jenn ings ,  R.  and W at ts ,  A . ,  
Oppenheim's  In te rnat iona l  Law ,  I ,  Par ts  2  to  4 ,  London /  New York ,  Longman,  1996,  622 -624,  para  
203;  Van Hooydonk ,  E . ,  Beginse len van Be lg isch havenbes tuurs recht ,  B ruges ,  d ie  Keure,  1996,  37-
43,  pa ra  29;  V i t z thum,  W . Graf ,  "Mar i t imes  Aqu i to r i um  and Ansch lusszone" ,  i n  V i t z thum,  W .  Graf  
(Ed. ) ,  Handbuch des  Seerechts ,  München,  C.H.  Beck ,  2006,  (63) ,  103,  para  80 .  
128 See,  i n te r  a l i a ,  i n f ra ,  pa ras  714 and 996.  
129 In  th is  respec t ,  see  a lso  I n ternat iona l  Labour  Confe rence (90t h  Sess ion  2002) ,  Genera l  Surv ey  o f  
the  repo r ts  concern ing the  Dock  Work  Convent ion (No.  137 )  and Recommendat i on (No.  145) ,  1973 ,  
h t tp : / / www. i lo .o rg / pub l i c /eng l i sh /s tandards / re lm / i l c / i l c90/pdf / rep - i i i -1b .pdf ,  39 ,  para  92.  
130 See i n f ra ,  pa ra  251.  
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The Internat ional  Cargo Handl i ng Co-ordinat i on Assoc iat i on ( ICHCA)  has  publ ished a l arge  

number  of  pamphlets ,  research papers  and o ther  documents  on heal th and safety aspec ts  of  

por t  work 131.  

 

PIANC developed a guidance document  ent i t l ed 'Dangerous  goods in por ts  ‒  recommendat ions  

for  por t  des igners  and por t  operators ' .  

 

In  t he present  repor t ,  we shal l  not  pay fur ther  at tent i on to these sel f - regulat ion ins t ruments 132.  

 

 

 

 

5.2.2.  General  sources 

 

 

62.  Por t  l abour  is  sub jec t  to a l arge number  of  non-sec tor  spec i f i c  in ternat ional  legal  

ins t ruments ,  a selec t ion o f  which is  ment ioned below.  

 

 

 

63.  The fo l l owing i nternat ional  ins t ruments  adopted  under  the auspices  of  the Uni ted Nat ions  or  

the  ILO guarantee f reedom of  assoc iat i on,  t he  r ight  to  bargain col l ec t ive ly  and/or  other  

fundamenta l  r ights  of  workers :  

-  the Freedom of  Assoc ia t ion and Protec t ion of  the  Right  t o Organise Convent ion,  1948 

( ILO Convent ion No.  87) ;  

-  the Universal  Dec larat i on of  Human Rights ,  adopted on 10 December  1948;  

-  the  Right  to  Organise and Col lec t i ve Barga in ing Convent ion,  1949 ( ILO Convent ion  

No.  98) ;  

-  the Internat i onal  Covenant  on Civ i l  and Pol i t i ca l  Rights ,  adopted on 16 December  

1966;  

-  the Internat i onal  Covenant  on Economic  Soc ia l  and Cul tura l  Rights ,  adopted on 16  

December  1966;  

-  the W orkers '  Representat i ves  Convent ion,  1971 ( ILO Convent ion No.  135) ;  

-  the Labour  Relat i ons  (Pub l ic  Serv ice)  Convent ion ,  1978 ( ILO Convent ion No.  151) ;  

-  the Col l ec t ive Bargain ing Convent ion,  1981 ( ILO Convent ion No.  154) .  

 

In  addi t i on to the Universal  Dec larat i on of  Human Rights ,  t he Internat ional  Covenant  on Civ i l  

and Po l i t i ca l  Rights  and the Internat i onal  Covenant  on Economic ,  Soc ia l  and Cul tura l  Rights ,  

the  fo l l owing i ns t ruments  a lso guarantee equal i ty  of  t reatment  and the  pr inc ip le of  non-

disc r iminat i on:  

-  the Char ter  of  t he Uni ted Nat ions  of  26 June 1945;  

-  the Equal  Remunerat i on Convent ion,  1951 ( ILO Convent ion  No.  100) ;  

-  the Equal  Remunerat i on Recommendat ion,  1951 ( ILO Convent ion No.  90) ;  
                                                             
131 See h t tp : / / www. ichca.com/pub l i ca t ions /pub l i ca t ions .h tm .   
132 See,  however ,  i n f ra ,  pa ras  795,  1090 and 1968 on OHSAS 18001.  



 

61 

 

-  the Discr iminat i on (Employment  and Occupat ion)  Convent ion,  1958 ( ILO Convent ion No.  

111) ;  

-  the Discr iminat i on (Employment  and Occupat ion)  Recommendat ion,  1958 ( ILO 

Convent ion No.  111) ;  

-  the UN Convent ion on the El iminat i on of  A l l  Forms of  Discr iminat i on Agains t  W omen 

adopted on 18 December  1979.  

 

A lso re levant  to th is  s tudy,  par t icu lar l y  in  v iew of  the exis tence in many EU Member  States  o f  

regis t rat i on  or  pool  sys tems,  is  I LO Convent ion No.  181 on Pr i vate Employment  Agenc ies  of  

1997 133.  

 

W ork ing condi t i ons  at  por ts  may a lso be sub jec t  t o ILO s tandards ,  such as :  

-  the W eek ly Rest  ( Indus t ry )  Convent ion,  1921 ( ILO Convent ion No.  14) ;  

-  the Night  W ork  Convent ion,  1990 ( ILO Convent ion No.  171) ;  

-  the Night  W ork  Recommendat ion,  1990 ( ILO Convent ion No.  179) .  

 

 

 

64.  W ith regard to the t ra in ing of  workers ,  the  fo l l owing ILO- ins t ruments  deserve spec ia l  

ment ion:  

-  the Paid Educat iona l  Leave Convent ion,  1974 ( ILO Convent ion No.  140) ;  

-  the Human Resources  Deve lopment  Convent ion,  1975 ( ILO Convent ion No.  142) ;  

-  the Human Resources  Deve lopment  Recommendat ion,  2004 ( ILO Convent ion  No.  195) .  

 

 

 

65.  W i th regard to heal th and safety,  at tent ion should be drawn to,  in ter  a l i a ,   

-  the Labour  Inspec t i on Convent ion ,  1947 ( ILO Convent ion No.  81) ; 

-  the Protocol  of  1995 to  the Labour  Inspec t i on Convent ion,  1947; 

-  the Labour  Inspec t i on Recommendat ion,  1947 ( ILO Convent ion No.  81) .  

 

  

                                                             
133 Th is  Convent ion entered i n to  fo rc e on 10 May 2000 and was  ra t i f ied  by 23 count r ies ,  inc l ud ing 11  
EU Member  S ta tes  (Be lg ium ,  Bu lgar ia ,  the  Czech Republ i c ,  F in land,  Hungary,  I ta ly ,  L i t huan ia ,  the  
Nether l ands ,  Po land,  Po r tuga l  and Spa in ) .  
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5.3. Labour market 
 

 

5.3.1.  Histor ical  background 

 

 

66.  The Internat i onal  Labour  Organizat i on ( ILO)  repeatedly d i rec ted i ts  at tent i on to the spec ia l  

s i tuat i on of  dockworkers 134.  Throughout  i ts  h is tory,  I LO's  Internat i onal  Labour  Conference ( ILC)  

adopted var ious  convent ions  and recommendat ions  re lat i ng to the safety and heal th of  

dockworkers .  The ILC examined mat ters  re lat i ng to dockworkers  for  t he f i r s t  t ime in 1929,  and 

again in  1932,  when ins t ruments  on the prevent ion  of  acc idents  to workers  engaged in l oading  

and unloading ships  were adopted,  which have by now los t  much of  t he i r  s igni f i cance 135.  

Subsequent ly ,  ILO's  In land Transpor t  Commi t tee  spec i f i ca l l y  examined the  problems of  t he  

regular isat i on of  employment  (1949) ,  wel fare (1954)  and the organisat i on of  dock  work  (1957) .  

For  each of  t hese issues ,  the In land Transpor t  Commi t tee  adopted resolut i ons  and conc lus ions  

which provided guidance for  governments ,  por t  author i t ies ,  employers  and t rade unions .  

 

 

 

67.  ILO Resolut ion No.  25 concerning the Regu lar isat ion of  Employment  of  Dockworkers  of  27  

May 1949,  which a imed a t  greater  regu lar i t y  of  employment  f or  dockworkers  and at  ensur ing an  

adequate supply of  labour  for  the ef f ic ient  per formance of  the work  of  the por ts ,  recommended 

that  reg is ters  of  regular  dockworkers  should be es tabl ished in the por ts ,  and that  no person 

other  t han a regis tered regular  docker  should be  employed in dock  work  unt i l  a l l  r egis tered  

regular  dockers  avai lable  for  work  had been engaged for  employment  (Ar t .  1 -2) .  The Resolut i on  

a lso advocated the grant ing of  a min imum guaranteed income for  regis tered regular  dockers  

(Ar t .  10) .  

 

 

 

68.  The main ob jec t ive of  ILO Reso lut i on No.  66 concerning Methods  o f  Improving Organisat i on  

of  W ork  and Output  i n  Por ts  of  22  March 1957 was to speed up the  turn- round of  shipping and 

to improve ef f ic iency i n por ts .  

 

W ith regard to labour -management  re lat i ons ,  I LO Resolut ion No.  66 re i tera ted that  schemes for  

the  regular isat i on of  employment  of  dockworkers ,  where they do not  a l ready exis t ,  should be  

developed a long the l ines  of  Reso lut i on No.  25 (Ar t .  5) .  

 

ILO Resolut i on No.  66  fu r ther  s tates  that  t he most  des i rable solut ion,  where prac t icable,  i s  f or  

dockworkers  to be employed on a regular  bas is  (Ar t .  17) .  

 
                                                             
134 The present  parag raph is ,  a lmos t  l i t t e ra l l y ,  bas ed on the overv i ew in  I n ternat iona l  Labour  
Conf erence (90th  Sess ion 2002) ,  Genera l  Survey  o f  the  repo r ts  conce rn ing t he Dock  Work  
Convent ion (No.  137)  and  Recommendat ion  (No.  145 ) ,  1973 ,  
h t tp : / / www. i lo .o rg / pub l i c /eng l i sh /s tandards / re lm / i l c / i l c90/pdf / rep - i i i -1b .pdf ,  1 -2 ,  para  2 .  
135 See supra ,  pa ra  56.  
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Systems of  a l l oca t ion should a im at  ensur ing that  every operator  is  able to obta in,  when 

needed,  the l abour  requi red in order  to secure a  quick  turn- round of  ships ,  or ,  i n  case of  

shor tage,  h is  f a i r  share o f  such labour .  They should a lso a im at  reduc ing the i d le shi f ts  f or  t he  

dockworkers  to the lowest  l imi t  compat ib le wi th  the necess i ty  of  mainta in ing a number  of  

regis tered dockworkers  suf f ic ient ,  but  not  more than suf f ic i ent ,  t o  meet  t he needs of  t he por t  

(Ar t .  18) .  

 

The means of  ach iev ing  th is  a im wi l l  vary according to l ocal  t r adi t i ons  and c i rcumstances .  

Al locat i on  by  rotat i on,  whi ls t  having the advantage of  ensur ing to a l l  an  equal  share of  the  

work ,  may be a mat ter  of  par t icu lar  impor tance where there is  unemployment  or  extens ive  

underemployment ;  however ,  t he r i ght  of  the operator  to p ick  workers  of  h is  choice  may be  

conduc ive to ef f i c iency in that  the workers  selec ted wi l l  i nc lude many fami l i ar  wi th the  

warehouses  of  that  operator  and the ships  and types  of  cargo handled by h im.  W hichever  

method is  selec ted  and where assembly of  dockworkers  is  i nvol ved,  a l l ocat ion ar rangements  

should take p lace through sui table h i r i ng ha l ls ,  adminis tered e i t her  by a competent  author i t y  or  

by  the  employers '  and workers '  organisat i ons  separate l y  or  jo int l y ,  w i th  a  v iew to prevent ing  

recourse to arb i t rary methods ,  f avour i t i sm and other  abuses  (Ar t .  19) .  

 

A lso,  every ef for t  should be made to enable dockworkers  to be avai l able when and where  

needed wi th as  l i t t l e  de lay as  poss ib le.  For  th i s  purpose cent ra l  h i r ing  ar rangements  are  

usual l y  requi red,  i nvo lv ing the es tabl ishment  of  ca l l  s tands  sui tably l ocated  and equipped (Ar t .  

20) .  

 

Recourse to the engagement  of  l abour  outs ide the  regis t rat i on scheme shou ld be avo ided as  far  

as  poss ib le.  In  any case,  such addi t i onal  l abour  should on ly  be engaged af ter  a l l  avai l able  

regis tered dockworkers  of  the  category requi red have been employed (Ar t .  22) .  

 

Accord ing to  the  Resolut ion,  a number  of  prac t ices  are  det r imental  t o  ef f i c iency and to good 

labour  management  re lat i ons :  

(1)  k ickbacks  on wages to  h i r i ng foremen or  recru i t i ng agents  should not  be to lerated;  

(2)  recru i tment  through labour  cont rac tors ,  where s t i l l  prac t ised,  should be e l iminated ;  

(3)  t rans fers  of  workers  employed on a  regular  bas is  by one employer  t o  temporary  

work  wi th another  employer  (where the lat t er  is  not  work ing for  t he former  or  under  h im)  

should onl y be  ef fec ted by  agreement  or ,  where  appropr iate,  w i th  the  approval  of  a  

competent  author i ty .  The f i rs t  employer  should not  receive a commiss ion  or  s imi la r  

monetary reward as  a resul t  o f  the ar rangement  (Ar t .  30) .  

 

 

 

69.  I n  accordance wi th a  resolut i on adopted by the In land Transpor t  Commi t tee at  i t s  E ighth 

Sess ion  (1966) ,  t he Governing Body of  I LO dec ided to convene a Tr ipar t i t e  Technical  Meet ing  

on Dock  W ork to under take a g lobal  examinat ion of  t he var ious  aspec ts  of  dockworkers ’  

employment  and work .  That  Meet ing,  held in  Rot terdam in Apr i l  1969,  examined in par t icu lar  

the ques t i on of  the soc ia l  repercuss ions  of  in t roduc ing un i t i sat i on sys tems,  wi th spec ia l  
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reference to the regular isat i on of  employment  and s tabi l i sat i on of  earnings 136.  A major  s tudy on 

these mat ters  by A.A.  Evans 137 prov ided input  f or  new ILO in i t ia t ives  which culminated i n t he 

ILO Dock  W ork  Convent ion No.  137 and the accompanying  Recommendat ion  No.  145,  which  we 

shal l  d iscuss  immediate l y .  

 

 

 

 

5.3.2.  Regulatory set -up 

 

 

70.  Today,  t he main i n ternat i onal  ins t rument  on the organisat i on of  por t  l abour  is  ILO 

Convent ion No.  137 ( the 'Dock  W ork Convent ion,  1973' ) .  I t  i s  supplemented by ILO 

Recommendat ion No.  145 ( the 'Dock  W ork  Recommendat ion,  1973' ) .  In  the fo l l owing  

paragraphs ,  we sha l l  summar ise both i ns t ruments ,  even i f ,  as  we have ment ioned above 138,  they 

en joy only " i n ter im s tatus"  wi th in the ILO,  and the Convent ion could onl y at t rac t  a modest  

number  of  rat i f i cat i ons .  

 

 

 

71.  F i rs t  of  a l l ,  t he context  and purpose of  both  ins t ruments  are set  out  in  the i nt roduc tor y  

rec i ta ls ,  which recal l  t ha t  impor tant  changes have taken p lace and are tak ing p lace i n cargo  

handl i ng methods  i n docks  ‒  such as  the adopt ion of  uni t  loads ,  the int roduc t ion of  ro l l - on ro l l -

of f  t echniques  and the  i nc rease of  mechanisat i on and automat ion  ‒  and  in t he pat tern of  

movement  of  f r e ight ,  and that  such changes  are expec ted  to become more  widespread in  the  

future.  On the one hand,  such changes,  by speed ing up f re ight  movements ,  reduc ing the t ime 

spent  by ships  i n  por ts  and lower ing t ranspor t  cos ts ,  may benef i t  t he economy of  the count r y  

concerned as  a whole and cont r i bute to the ra is ing of  t he s tandard of  l i v i ng .  On the other  hand,  

these changes a lso i nvo lve cons iderable repercuss ions  on the l evel  of  employment  i n  por ts  and 

on the condi t i ons  of  work  and l i f e  of  dockworkers ,  and measures  should be adopted to prevent  

or  to reduce the problems consequent  thereon.  For  these reasons ,  dockworkers  should "share  

in t he benef i t  secured by  the in t roduc t ion of  new methods  of  cargo handl i ng"  and,  accordingl y,  

ac t ion for  t he  las t i ng improvement  of  t hei r  s i t uat ion,  by such means as  " regular isat ion of  

employment  and s tabi l i sa t ion of  i ncome,  and other  measures  re lat ing to thei r  condi t i ons  of  work  

and l i fe ,  as  wel l  as  to sa fety and hea l th  aspec ts  of  dock  work" ,  should be  p lanned and taken 

concur rent l y  wi th the p lanning and int roduc t i on of  new methods .  

 

 

 

                                                             
136 The agenda o f  the  Tr i par t i te  Meet ing on Dock  W ork  a lso  inc luded vocat iona l  t ra i n ing and  
re t ra in i ng o f  dock workers  and safe t y ,  hea l th  and wel f are  o f  dock worke rs .  
137 Evans ,  A .A . ,  Technica l  and soc ia l  changes  in  the wor ld ' s  por ts ,  Geneva,  In t ernat iona l  Labour  
Of f i ce ,  1969,  264 p .  
138 See supra ,  pa ra  55.  
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72.  I LO Convent ion No.  137 does  not  provide i ts  own def in i t i on of  “dock  work”  and “dock  

worker ”  but  refers  for  t h is  purpose to nat ional  l aw or  prac t ice 139.  I t  indeed s t i pulates :  

 

1.  This  Convent ion app l ies  to persons  who are regular ly  avai lable fo r  work  as  

dockworkers  and who depend on thei r  work  as  such for  thei r  main annual  i ncome.  

2.  For  t he  purpose of  t h is  Convent ion the terms dockworkers  and dock  work  mean 

persons  and ac t iv i t ies  de f ined as  such by  nat i onal  law or  prac t ice.  The organ isat i ons  of  

employers  and workers  concerned shal l  be consul ted  on  or  otherwise par t i c ipate in  the  

es tabl ishment  and rev is ion of  such de f in i t i ons .  Account  shal l  be taken in t h is  

connect ion of  new methods  of  cargo handl i ng and the i r  ef f ec t  on the var ious  dockworker  

occupat ions  (Ar t .  1) .  

 

The same def in i t i ons  app ly for  t he purpose of  Recommendat ion No.  145 (Para 1 and 2) .  The 

lat t er  adds ,  however ,  t hat  appropr iate provis ions  of  the Recommendat ion  should,  as  far  as  

prac t icab le,  a lso be appl ied to occas ional  and to  seasonal  dockworkers  in  accordance wi th  

nat ional  l aw and prac t ice (Para 36) .  

 

In  h is  preparar tory s tudy  for  t he ILO,  A.A.  Evans  noted that  i t  i s  in terna t iona l ly  accepted that  

the  val i d i t y  of  a regis t rat ion scheme wi l l  not  be pre judiced i f  workers  i n  spec ia l ised por ts  and 

ins ta l l a t i ons ,  such as  those handl i ng l iqu id fuel  or  ores ,  are not  covered,  par t icu lar ly  i f  t he  

numbers  i nvolved are smal l  and i f  t hose who are  so employed are,  as  is  of ten  the  case,  g i ven  

fu l l - t ime permanent  employment .  There may a lso be  some grounds for  leav ing out  of  a  

regis t rat i on scheme,  as  i s  the prac t ice i n  some places ,  por ts  wh ich deal  exc lus i vely  wi th shor t  

sea fer r i es  at  which the work  is  done by men hav ing regular  employment ,  for  example wi th a  

ra i lway company.  F inal l y ,  there may be great  d i f f i cu l ty  i n  i nc luding very  smal l  por ts ,  handl i ng 

on ly  smal l  t onnages,  i n  which i t  may prove imposs ib le  or  unnecessary to a im a t  

decasual isat i on,  par t icu lar ly  i f  t he work  is  car r ied out  by men who are  normal l y  otherwise  

employed 140.  

 

Nonetheless ,  the ques t i on whether  t he Convent ion should have conta ined a def i n i t i on of  dock  

work  or  dockworker  gave r ise to  a  heated  debate dur ing the preparat ion of  t he  Convent ion.  In  a  

ques t i onnai re,  the Internat ional  Labour  Of f ice  submi t ted the fo l l owing ques t i on to ILO 

members :  

 

3.  Do you cons ider  that  f or  the purpose of  t h is  i ns t rument‒  

(a)  the term “dockworker ”  should be def ined to mean any  worker  engaged in handl ing  

cargo in a por t ,  whether  on shore or  on board ship?  

(b)  the term “ regular  dockworker ”  should be def ined to mean any  worker  regu lar ly  

avai l able for  t he work  descr ibed in (a)  o f  t h is  ques t ion and depending on such work  for  

h is  ma in income ? 141 

 

                                                             
139 See a l ready supra ,  pa ra  17.  
140 Evans ,  A .A . ,  Technica l  and soc ia l  changes  in  t he wor ld ' s  por ts ,  Geneva,  ILO,  1969,  43-44.  
141 In ternat i ona l  Labour  Conf erence (57th  Sess ion 1972) ,  Soc ia l  Repercuss ions  o f  New Met hods  o f  
Cargo Handl i ng  (Docks ) ,  Repor t  V (2 ) ,  Geneva,  1972,  13.  
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Among the 63 members  who rep l ied to th is  ques t i on,  38 d id so i n the af f i rmat i ve,  and 11 i n the  

negat i ve ,  wh i le t he other  14 members  repl ied w i th a comment ,  wi thout  s tat i ng whether  t hey  

agreed or  not .  W hi le a c lear  ma jor i t y  of  Governments  who repl ied to ques t i on 3(a)  agreed tha t  

the  term “dockworker ”  shou ld  be def i ned to  mean any worker  engaged in handl i ng cargo in a  

por t ,  both  on  shore  and on  board ship,  a number  of  t hem qual i f i ed  thei r  r epl i es  by  point i ng to 

prac t ica l  implementat i on d i f f i cu l t ies  in  t he l ight  of  ex is t ing legis lat ion or  col lec t ive agreements .  

S imi lar  d i f f i cu l t i es  were ra ised in even s t ronger  te rms by those Governments  which could not  

accept  the def i n i t i on proposed or  which prefer red  that  t he def i n i t i on of  the term “dockworker ”  

be lef t  t o  nat ional  l eg is lat ion or  prac t ice 142.  For  example,  the Government  of  France noted:  

 

The term “dockworker ” ,  which may have a d i f f eren t  legal  def i n i t i on  in  the l eg is lat i on of  

d i f f erent  count r i es ,  shou ld not  be reta ined in the tex t  of  an  internat i onal  

Recommendat ion.  In f ac t  i t  does  not  a lways  cover  a l l  workers  engaged in cargo  

handl i ng in  por ts  and th i s  appl i es  i n  par t icu lar  t o  French por ts ,  where workers  other  

than dockworkers  as  def i ned and governed by  the  re levant  Ac t  are engaged in the work  

descr ibed in ques t i on  3 (a) 143.  

 

The Uni ted K ingdom repl i ed as  fo l l ows to ques t ion 3(a) :  

 

No.  The var iat i ons  i n t he def i n i t i on of  dock  work  noted by  the Tr ipar t i t e  Technical  

Meet ing are so wide and so widespread that  any  def in i t i on which must  be spec i f i ca l ly  

appl i ed would great ly  reduce the prospec ts  of  acceptance of  t he  Recommendat ion.  I t  

would be a ser ious  obs tac le to acceptance by ,  for  example,  t he Uni ted Kingdom 144.  

 

Tak ing into cons idera t i on the rep l ies  by Governments ,  the Interna t i onal  Labour  Of f ice 

conc luded that  t he def in i t ion of  t he term “dockworker ”  should i ndeed be l ef t  to  nat i onal  law or  

prac t ice (e.g.  co l l ec t ive agreement ) 145.   

 

Dur ing the fur ther  preparat i on of  the Convent ion,  the workers  ins is ted that  a (broad)  def in i t i on  

was necessary,  but  t he employers  concur red  wi th the  draughtsmen that  t he  def in i t i on should be 

lef t  t o  nat i onal  law or  prac t ice 146.  

 

However ,  the Convent ion does  not  requi re Member  States  to def i ne the terms “dockworker ”  and 

“dock  work”  in  a l aw.  On the cont rary,  f u l l  l a t i tude is  le f t  to  nat i onal  prac t ice to address  th is  

ques t i on 147.  L ikewise,  t he  dec is ion to apply the  provis ions  of  t he Convent ion  and the 

                                                             
142 In ternat i ona l  Labour  Conf erence (57th  Sess ion 1972) ,  Soc ia l  Repercuss ions  o f  New Met hods  o f  
Cargo Handl i ng  (Docks ) ,  Repor t  V (2 ) ,  Geneva,  1972,  19.  
143 In ternat i ona l  Labour  Conf erence (57th  Sess ion 1972) ,  Soc ia l  Repercuss ions  o f  New Met hods  o f  
Cargo Handl i ng  (Docks ) ,  Repor t  V (2 ) ,  Geneva,  1972,  16.  
144 In ternat i ona l  Labour  Conf erence (57th  Sess ion 1972) ,  Soc ia l  Repercuss ions  o f  New Met hods  o f  
Cargo Handl i ng  (Docks ) ,  Repor t  V (2 ) ,  Geneva,  1972,  19.  
145 In ternat i ona l  Labour  Conf erence (57th  Sess ion 1972) ,  Soc ia l  Repercuss ions  o f  New Met hods  o f  
Cargo Handl i ng  (Docks ) ,  Repor t  V (2 ) ,  Geneva,  1972,  20.  
146 In ternat i ona l  Labour  Conf erence (58th  Sess ion 1973) ,  Soc ia l  Repercuss ions  o f  New Met hods  o f  
Cargo Handl i ng  (Docks ) ,  Repor t  V (1 ) ,  Geneva,  1972,  7 ,  para  25.  
147 In ternat i ona l  Labour  Conf erence (90th  Sess ion 2002) ,  Genera l  Survey  o f  the  repor ts  conce rn ing  
the Dock  Work  Convent ion  (No.  137)  and Recommendat ion  (No.  145 ) ,  1973 ,  
h t tp : / / www. i lo .o rg / pub l i c /eng l i sh /s tandards / re lm / i l c / i l c90/pdf / rep - i i i -1b .pdf ,  44 ,  para  101.  
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Recommendat ion to workers  in  i n land por ts  should be l ef t  t o  the nat ional  law and prac t ice of  

each Member  State 148.  

 

The authors  of  ILO's  2002 Genera l  Survey of  t he implementat i on of  t he  Convent ion again  

conc luded that  “ there can be no universal  and absolute def i n i t i on of  dockworker  or  dock  

work” 149.  

 

 

 

73.  The prov is ions  of  I LO Convent ion No.  137 must  be g iven ef fec t  by nat i onal  l aw or  

regulat i ons ,  except  i n  so far  as  they are otherwise made ef fec t i ve by means of  col l ec t ive  

agreements ,  arb i t r at ion awards  or  i n  such other  manner  as  may be cons is tent  wi th nat i ona l  

prac t ice (Ar t .  7) .  

 

 

 

74.  The Convent ion prov ides  that  i t  "shal l  be na t ional  pol icy to encourage a l l  concerned to 

provide permanent  or  regular  employment  f or  dockworkers  in  so far  as  prac t icable"  (Ar t .  2(1) ;  

Para 7 of  Recommendat ion  No.  145)  and that ,  i n  any case,  dockworkers  "shal l  be assured 

minimum per iods  of  employment  or  a min imum income,  in  a manner  and to an extent  depending  

on  the  economic  and soc ia l  s i t uat ion of  t he count r y  and por t  concerned"  (Ar t .  2(2) ;  Para 8(1)  of  

Recommendat ion No.  145) .  

 

The Recommendat ion spec i f ies  that  guarantees  of  employment  or  min imum income might  

inc lude any or  a l l  o f  t he fo l l owing:   

(1)  employment  for  an agreed number  of  hours  or  shi f ts  per  year ,  per  month or  per  

week,  or  pay in l ieu thereof ;  

(2)  at tendance money,  payable for  being present  at  ca l ls  or  otherwise avai lable for  work  

when no  employment  is  obta ined,  under  a scheme to which no  f i nanc ia l  cont r i but i on  

f rom the dockworkers  is  requi red;  

(3)  unemployment  benef i t  when no work  is  avai l able (Para 8(2) ) .  

 

Pos i t i ve s teps  should be  taken by a l l  concerned to aver t  or  min imise as  far  as  poss ib le any  

reduc t i on of  t he work force,  wi thout  pre judice to the ef f ic i ent  conduct  of  dock  work  operat i ons  

(Para 9) .  

 

Adequate provis ion shou ld be made for  g iv ing dockworkers  f inanc ia l  pro tec t ion in case of  

unavoidable reduc t ion of  the work force by such means as :  

(1)  unemployment  i nsurance or  other  f orms of  soc ia l  secur i t y ;  

(2)  severance a l l owance or  other  t ypes  of  separat i on benef i ts  paid by the employers ;  

                                                             
148 In ternat i ona l  Labour  Conf erence (90th  Sess ion 2002) ,  Genera l  Survey  o f  the  repor ts  conce rn ing  
the Dock  Work  Convent ion  (No.  137)  and Recommendat ion  (No.  145 ) ,  1973 ,  
h t tp : / / www. i lo .o rg / pub l i c /eng l i sh /s tandards / re lm / i l c / i l c90/pdf / rep - i i i -1b .pdf ,  44 ,  para  102.  
149 In ternat i ona l  Labour  Conf erence (90th  Sess ion 2002) ,  Genera l  Survey  o f  the  repor ts  conce rn ing  
the Dock  Work  Convent ion  (No.  137)  and Recommendat ion  (No.  145 ) ,  1973 ,  
h t tp : / / www. i lo .o rg / pub l i c /eng l i sh /s tandards / re lm / i l c / i l c90/pdf / rep - i i i -1b .pdf ,  43,  para  100.  
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(3)  such combinat ion of  benef i ts  as  may be provided for  by nat ional  l aws or  regulat i ons ,  

or  col l ec t i ve agreements  (Para 10) .  

 

 

 

75.  Again pursuant  to the Convent ion,  regis ters  shal l  be es tabl ished and mainta ined for  a l l  

occupat ional  categor ies  of  dockworkers ,  " i n  a manner  to be determined by nat i onal  l aw or  

prac t ice"  (Ar t .  3(1) ) .  The lat t er  qual i f i cat i on leaves  cons iderable l i ber ty  to dec ide on the  

appropr iate form and shape of  t he regis ter .  The ILO has  conf i rmed that  no nat ional  or  cent ra l  

regis ter  is  requ i red,  and that  regis t rat i on may be organised at  the l evel  of  t he i ndi v idual  

employer 150.  This  l e f t  some par t ies  qui te perplex,  as  every  employer  can be reasonably 

expec ted to keep some sor t  of  record of  people employed by h im;  i f  the regis t rat i on  

requi rement  can be i nterpreted wi th such lax i t y ,  i t  does  not  seem to of fer  much added value.  

 

In  i ts  cent ra l  provis ion,  t he  Convent ion  then proc la ims that  regis tered dockworkers  shal l  have 

pr ior i t y  of  engagement  f or  dock  work  (Ar t .  3(2) ) .  That  t he Convent ion does  not  grant  an  

absolute  or  exc lus i ve  r ight  of  employment  t o  regis tered por t  workers ,  i s  conf i rmed in 

Recommendat ion No.  145 151.  The ILO Commi t tee of  Exper ts  on the Appl icat i on of  Convent ions 

and Recommendat ions  pointed out  t hat  t he  Convent ion does  not  imply the  i nt roduc t ion or  

maintenance of  a monopo ly for  one cargo handl ing company 152.  

 

Fur ther ,  regis tered dockworkers  shal l  be requi red to be avai l able for  work  in  a manner  to  be  

determined by  nat i onal  l aw or  prac t ice (Ar t .  3(3) ) .  The s t rength of  t he regis ters  shal l  be  

per iodica l ly  rev iewed,  so as  to achieve levels  adapted to the needs of  the por t  (Ar t .  4(1) ) .  Any  

necessary reduc t ion i n the s t rength of  a regis ter  sha l l  be accompanied by measures  des igned 

to prevent  or  min imise de t r imental  ef fec ts  on dockworkers  (Ar t .  4(2) ) .  Here,  i t  i s  wor thy of  note  

that  in  some count r i es ,  i t  i s  ext remely d i f f i cu l t  i f  no t  imposs ib le to scale down the regis ter .  

 

 

 

76.  I LO Recommendat ion No.  145 c lar i f i es  that  the regis ters  should be es tabl ished and 

mainta ined in order  t o:  

(1)  prevent  the use of  supp lementary l abour  when the work  avai l ab le is  insuf f ic ient  t o  

provide an adequate l i ve l i hood to dockworkers ;  

(2)  operate  schemes for  the  regular isat i on of  employment  or  s tabi l i sat i on  of  earnings  

and for  t he a l l ocat ion of  l abour  i n  por ts  (Para 11) .  

 

The Recommendat ion goes  on to spec i fy  t hat  the  number  of  spec ia l ised categor ies  should be  

reduced and thei r  scope a l t ered as  the  nature of  the  work  changes and as  more dockworkers  

become able to car ry  out  a greater  var iety  of  t asks  (Para  12) ,  that  the d is t i nc t ion  between work  

on board sh ip and work  on shore should be e l iminated,  where poss ib le,  wi th a v iew to  

achiev ing  greater  i n terchangeabi l i t y  of  labour ,  f lex ib i l i t y  i n  a l l ocat i on  and ef f ic iency  i n  

                                                             
150 See i n f ra ,  pa ra  1852.  
151 See i n f ra ,  pa ra  76.  
152 See i n f ra ,  pa ra  1852.  
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operat i ons  (Para 13)  and that ,  where permanent  o r  regular  employment  is  not  avai l able for  a l l  

dockworkers ,  the regis ters  shou ld take the form of  e i ther  (1)  a s ingle regis ter ;  or  (2)  separate  

regis ters  for  t hose in more or  l ess  regular  employment  and those in a reserve pool  (Para 14) .  

 

The Recommendat ion a l so provides  that  no person should "normal l y "  be employed as  a  

dockworker  unless  he i s  regis tered as  such but  that ,  except ional l y ,  when al l  avai l able  

regis tered  dockworkers  are  employed,  other  workers  may be engaged (Para 15) .  I t  a lso  

re i terates  that  t he regis tered dockworker  should make h imsel f  avai l able for  work  in  a manner  

determined by nat i onal  l aw or  prac t ice (Para 16) .  

 

On the ad jus tment  of  t he s t rength of  t he regis ters ,  the Recommendat ion exp la ins  that  the  

s t rength of  the regis ters  should be per iodical l y  rev iewed by the par t i es  concerned,  "so as  to  

achieve levels  adequate,  but  not  more than adequate,  to t he needs of  the por t " .  In  such 

rev iews,  account  should be taken of  a l l  r e levant  fac tors  and in par t icu lar  t he l ong- term fac tors  

such as  the changing methods  of  cargo handl i ng and changing t rends  in t rade (Para 17) .  W here  

the  need for  par t icu lar  categor ies  of  dockworkers  decreases ,  every  ef for t  should be made to  

reta in the workers  concerned in jobs  w i th in the por t  indus t ry  by ret ra in ing them for  work  i n  

other  categor ies ;  t he  ret ra in ing should be provided wel l  in  advance of  any  ant ic ipated change 

in the methods  of  opera t ion (Para 18(1) ) .  I f  reduc t ion i n t he over -a l l  s t rength of  a regis ter  

becomes unavoidable,  a l l  necessary  ef for ts  should be  made to help dockworkers  to f i nd  

employment  e lsewhere  th rough the provis ion of  re t ra in ing fac i l i t i es  and the  ass is tance of  t he  

publ ic  employment  serv ices  (Para 18(2) ) .  In  so fa r  as  prac t icable,  any necessary reduc t i on in 

the  s t rength of  a regis te r  should be  made gradual l y  and wi thout  recourse to terminat ion of  

employment .  In  t h is  respec t ,  exper ience wi th personnel  p lanning techniques  at  the level  of  t he  

under tak ing can be usefu l l y  appl i ed to por ts  (Para 19(1) ) .  In  determining  the extent  of  t he  

reduc t i on,  regard should be had to such means as :  

(1)  natura l  was tage;  

(2)  cessat ion of  recru i tment ,  except  f or  workers  wi th spec ia l  sk i l l s  for  whic h  

dockworkers  a l ready regi s tered cannot  be t ra ined;  

(3)  exc lus ion of  men who do not  der i ve thei r  ma in means of  l i ve l i hood f rom dock  work ;  

(4)  reduc ing the ret i r ement  age or  f ac i l i ta t i ng vo luntary ear ly  ret i r ement  by the  grant  o f  

pens ions ,  supplements  to  s tate pens ions ,  or  l ump-sum payments ;  

(5)  permanent  t r ans fer  of  dockworkers  f rom por ts  wi th excess  of  dockworkers  to por ts  

wi th shor tage of  such workers ,  wherever  the s i tuat i on war rants  and sub jec t  to col l ec t ive  

agreements  and to the agreement  of  t he workers  concerned (Para 19(2) ) .  

 

Terminat ion of  employment  should be envisaged on ly af ter  due regard has  been had to the  

means refer red  to above and sub jec t  t o whatever  guarantees  of  employment  may have been 

g i ven.  I t  should be based as  far  as  poss ib le on  agreed c r i t er ia ,  should  be sub jec t  t o adequate  

not ice,  and should be accompanied by severance payments  (Para 19(3) ) .  

 

More general l y ,  t he  Recommendat ion a lso i nv i t es  concerned par t i es  to mon i tor  the impact  of  

changes in cargo handl i ng methods .  In each count r y and,  as  appropr iate,  each por t ,  the  

probable  impact  of  changes in cargo handl i ng methods ,  inc luding  the impact  on  the  employment  

oppor tuni t i es  for ,  and the condi t i ons  of  employment  of ,  dockworkers ,  as  we l l  as  on the  
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occupat ional  s t ruc ture i n  por ts ,  should be regu lar l y  and sys temat ical l y  assessed,  and the  

ac t ion to be taken in consequence sys temat ical l y  rev iewed,  by bodies  in which representat i ves  

of  the organisat i ons  of  employers  and workers  concerned and,  as  appropr iate,  of  the competent  

author i t i es  par t ic ipate (Para 3) .  The int roduc t i on o f  new methods  of  cargo handl i ng and re lated  

measures  should be co-ord inated wi th nat i onal  and regional  development  and manpower  

programmes and po l ic ies  (Para 4) .  For  t hese purposes ,  a l l  r e levant  i n format ion should be  

col lec ted cont inuous ly,  inc luding i n par t icu lar :  

(1)  s tat is t ics  of  f r e ight  movement  t hrough por ts ,  showing the methods  of  hand l ing used;  

(2)  f l ow char ts  showing the  or ig in and the des t inat i on  of  the main s t reams of  f r e igh t  

handled,  as  wel l  as  the points  of  assembly and d ispers ion of  the contents  o f  conta iners  

and other  uni t  l oads ;  

(3)  es t imates  o f  future t rends ,  i f  poss ib le s imi lar l y  presented;  

(4)  forecas ts  of  manpower  requi red in por ts  to handle cargo,  t ak ing account  of  fu ture  

developments  i n  methods  of  cargo handl i ng and in t he or ig in and des t i nat i on of  t he  

main s t reams of  f r e ight  (Para 5) .  

 

As  far  as  poss ib le,  each count r y should adopt  those changes in the methods  of  handl ing cargo  

which are bes t  sui t ed to i ts  economy,  having regard in par t icu lar  to t he re lat i ve avai l abi l i t y  of  

capi ta l ,  espec ia l l y  fore ign  exchange,  and of  l abour ,  and to i n land t ranspor t  f ac i l i t i es  (Para 6) .  

 

 

 

77.  Recommendat ion No.  145 a lso  e laborates  on the a l locat i on of  workers .  

 

Except  where permanent  or  regular  employment  wi th a par t icu lar  employer  ex is ts ,  sys tems of  

a l l ocat i on should be agreed upon which:  

(1)  sub jec t  t o the o ther  p rovis ions 153,  prov ide each employer  wi th the labour  requi red to  

secure a  quick  turn- round of  ships ,  or  in  case of  shor tage,  a fa i r  share of  such labour  

cons is tent  wi th any es tab l ished sys tem of  pr i or i t i es ;  

(2)  provide each regis tered dockworker  wi th a fa i r  share of  avai l ab le work ;  

(3)  reduce to a min imum the  necess i ty  f or  at tending cal ls  for  selec t i on and a l l ocat i on to  

a job and the t ime requi red for  t h is  purpose;  

(4)  ensure that ,  so far  as  prac t icable and sub jec t  to the necessary rotat ion of  sh i f ts ,  

dockworkers  complete a task  begun by them (Para 20) .  

 

Sub jec t  t o condi t i ons  to be prescr ibed by  nat i onal  l aws or  regulat ions  or  col l ec t ive  agreements ,  

the  t rans fer  of  dockworkers  in  t he regular  employment  of  one employer  t o temporary work  wi th  

another  as  wel l  as  the temporary t rans fer  of  dockworkers  on a voluntary bas is  f rom one por t  t o  

another  should be permi t t ed when requi red (Para 21 and 22) .  

 

 

 

                                                             
153 More par t i cu lar ly ,  Pa ra  11 ,  15 and 17.  
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78.  I LO Convent ion No.  137 a lso prov ides  tha t ,  in  order  to secure the greates t  soc ia l  

advantage of  new methods  of  cargo handl i ng,  " i t  shal l  be nat i onal  pol icy  to encourage co-

operat i on between employers  or  thei r  organ isat i ons ,  on the one hand,  and workers '  

organisat i ons ,  on the other  hand,  in  improving  the ef f ic i ency of  work  in  por ts ,  wi th the  

par t ic i pat i on,  as  appropr iate,  of  t he competent  author i t ies "  (Ar t .  5) .  

 

The  Convent ion obl i ges  each Member  to ensure that  "appropr iate safety,  heal th,  wel fare and 

vocat ional  t r a in ing provis ions "  apply to  dockworkers  (Ar t .  6) .  

 

 

 

79.  I LO Recommendat ion  No.  145 conta ins  fur ther  Par ts  on  l abour -management  re lat i ons ,  the  

organisat i on of  work  in  por ts  and condi t ions  of  work  and l i f e .  

 

F i rs t  of  a l l ,  d iscuss ions  and negot iat i ons  between employers  and workers  concerned should a im 

not  merel y at  set t l ement  of  cur rent  issues  such as  wages and condi t ions  of  work ,  but  at  "an  

over -a l l  ar rangement  encompass ing the var ious  soc ia l  measures  requi red to  meet  t he  impact  of  

new methods  of  cargo hand l ing"  (Para 23) .  The ex is tence of  organisat ions  of  employers  and o f  

dockworkers  es tabl ished in accordance wi th the pr inc ip les  of  t he Freedom of  Assoc iat i on and 

Protec t i on of  the Right  to  Organise Convent ion,  1948,  and the Right  t o Organise and Col l ec t i ve  

Bargain ing Convent ion,  1949,  able f reel y t o enter  i n to  negot iat ions  and to ensure the execut ion  

of  agreements  ar r i ved at ,  should be recognised as  being impor tant  for  th is  purpose (Para 24) .  

W here i t  does  not  a l ready exis t ,  appropr iate jo int  indus t r i a l  machinery shou ld be set  up wi th a  

v iew to c reat i ng a c l imate of  conf i dence and co-operat i on between dockworkers  and employers  

in  which soc ia l  and technical  change can be brought  about  wi thout  tens ion or  conf l i c t  and 

gr ievances  prompt ly  set t l ed i n accordance wi th the Examinat ion  of  Gr ievances  

Recommendat ion,  1967 (Para 25) .  Employers '  and workers '  organisa t ions ,  together  as  

appropr iate  wi th the competent  author i t i es ,  should par t ic ipate i n  t he appl i cat ion of  the  soc ia l  

measures  requi red,  and in par t icu lar  i n  the operat i on of  schemes for  t he regular isat i on of  

employment  or  s tabi l i sat i on  of  earnings  (Para 26) .  Ef fec t ive po l ic ies  of  communicat i on between 

employers  and dockworkers  and between the  leaders  of  workers '  organ isat ions  and thei r  

members  should be es tab l ished in  accordance wi th  the Communicat i ons  wi th in the Under tak ing  

Recommendat ion,  1967,  and implemented by a l l  poss ib le means at  a l l  l evels  (Para 27) .  

 

On the organisat i on of  work ,  the Recommendat ion  f i rs t  of  a l l  conf i rms that ,  in  order  to secure  

the greates t  soc ia l  advantage of  new methods  of  cargo handl i ng,  agreements  should be  

conc luded between employers  or  t he i r  organisat ions ,  on the  one hand,  and workers '  

organisat i ons ,  on  the  other  hand,  wi th  a  v iew to the i r  co-operat i on i n improv ing the ef f ic iency  

of  work  in  por ts ,  wi th the par t ic i pat i on,  as  appropr iate,  of  t he competent  author i t ies  (Para 28) .  

 

The measures  to be covered by such agreements  m ight  inc lude:  

(1)  the use of  sc ient i f i c  knowledge and techniques  concerning the work  envi ronment  

wi th par t icu lar  reference to condi t i ons  i n por ts ;  

(2)  comprehens ive vocat ional  t r a in ing schemes,  i nc luding t ra in ing i n safety measures ;  

(3)  mutual  ef for ts  to e l iminate outdated prac t ices ;  
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(4)  i nc reased f lex ib i l i t y  i n  t he deployment  of  dock  labour  between hold  and hold,  sh i p  

and ship ,  and ship and shore,  and between shore jobs ;  

(5)  recourse,  where necessary,  t o shi f t  work  and weekend work ;  

(6)  work  organisat i on and t ra in ing des igned to enable dockworkers  to car ry out  severa l  

re lated tasks ;  

(7)  t he adaptat i on  of  t he  s t rength  of  gangs  to agreed needs,  wi th  due regard  to  the  

necess i ty  of  ensur ing reasonable res t  per iods ;  

(8)  mutual  ef for ts  to e l iminate unproduc t ive t ime as  far  as  prac t icable;  

(9)  provis ion for  t he ef fec t ive  use of  mechanica l  equipment ,  sub jec t  t o t he  observance 

of  re levant  safety s tandards  and the weight  res t r i c t ions  requi red by the cer t i f i ed safe  

work ing capac i t y  of  t he machine (Para 29) .  

 

Fur thermore,  such measures  should be accompanied by agreements  concerning the 

regular isat i on of  employment  or  s tabi l i sat i on of  earnings  and by the improvements  in  condi t ions  

of  work  refer red to below (Para 30) .  

 

W ith regard to condi t i ons  of  work  and l i f e ,  the Recommendat ion s t resses  that  laws and 

regulat i ons  concerning safety,  heal th,  wel fare and vocat ional  t ra in ing app l icable to indus t r ia l  

under tak ings  should be e f fec t ive l y  app l ied i n  por t s ,  wi th  such technical  var iat i ons  as  may be  

necessary;  t here should be adequate and qual i f ied inspec t i on serv ices  (Para  31) .  

 

Standards  as  regards  hours  of  work ,  week ly res t ,  hol i days  wi th pay and s imi lar  condi t i ons  

should be not  l ess  favourable  for  dockworkers  than for  t he  major i t y  of  workers  i n  indus t r ia l  

under tak ings  (Para 32) .  

 

A lso,  measures  should be  adopted in regard to shi f t  work ,  which i nc lude:  

(1)  not  p lac ing the same worker  on consecut i ve sh i f ts ,  except  wi th in l imi ts  es tabl ished 

by nat i onal  l aws or  regula t ions  or  co l lec t i ve agreements ;  

(2)  spec ia l  compensat ion  for  the i nconvenience caused to the worker  by shi f t  work ,  

inc luding weekend work ;  

(3)  f i x ing an appropr iate maximum durat ion and an appropr iate t iming of  shi f ts ,  regard  

be ing had to l ocal  c i rcumstances  (par .  33) .  

 

W here new methods  of  cargo handl ing are i n t roduced and where tonnage rates  or  other  f orms  

of  payment  by resul ts  are  in  use,  s teps  should be  taken to rev iew and,  where necessary,  rev ise  

the  methods  and the  scales  of  pay.  W here poss ib le,  t he earnings  of  t he dockworkers  should be  

improved as  a resul t  o f  t he i nt roduc t ion of  t he new methods  of  cargo handl i ng (Para 34) .  

 

F inal l y ,  appropr iate pens ion and ret i r ement  schemes should be i nt roduced where they do not  

a l ready exis t  (Para 35) .  

 

 

 

80.  In  addi t ion to spec i f i c  ILO ins t ruments  on  por t  labour ,  we should ment ion that  t he  

Internat i onal  Covenant  on  Economic  Soc ia l  and Cul tura l  Rights  provides  that  the States  Par t ies  
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recognise the r ight  to work ,  which inc ludes  " the r ight  of  everyone to the oppor tuni t y  to gain h is  

l i v i ng by work  which he f reel y chooses  or  accepts " ,  and that  t he Par t i es  wi l l  take appropr iate  

s teps  to safeguard th is  r i ght  (Ar t .  6(1) ) .  The s teps  to be taken inc lude technical  and vocat ional  

gu idance and t ra in ing programmes,  pol ic ies  and techniques  to achieve s teady economic ,  soc ia l  

and cul tura l  development  and fu l l  and produc t i ve  employment  under  cond i t ions  safeguard ing  

fundamenta l  pol i t i ca l  and economic  f reedoms to the  indiv idual  (Ar t .  6(2) ) .  

 

 

 

 

5.3.3.  Facts and f igures 

 

 

81.  The authors  of  ILO's  2002 survey of  t he  implementat ion of  I LO Convent ion No.  137 repor ted  

that  i t  had proved "very d i f f i cu l t "  t o  obta in prec ise f igures  concerning the number  o f  

dockworkers  in  spec i f i c  count r i es  or  i n  t he wor ld.  They noted that  on ly a few count r ies  

responding to thei r  ques t ionnai re  provided in t he i r  repl i es  an  es t imate  of  t he number  o f  

dockworkers  in  thei r  nat i onal  por ts .  According to the survey,  several  f ac to rs  may expla in th is  

lack  of  s tat is t ics ,  in  par t i cu lar  t he d i vers i t y  of  methods  of  def in ing dockworkers ,  which may vary  

f rom count ry to count r y o r  f rom one por t  to  another ,  and a lso the exis tence or  o therwise of  a 

sys tem of  regis t rat i on or  maintenance of  s tat is t ics 154.  

 

A decade later ,  there is  no i ndicat i on whatsoever  that  th is  s i tuat i on has  changed and that  the  

ILO or  any other  organisat i on is  able to provide  re l i able up- to-date  f igures  or  even a  

reasonable es t imate  of  the number  of  por t  workers  wor ldwide.  Nei ther  are we aware of  data on  

the number  of  employers  of  por t  workers .  

 

 

 

82.  A major  d i f f i cu l ty  is  t hat  i n ternat i onal  c lass i f i cat i on  sys tems do not  i dent i f y  por t  l abour  and 

por t  workers  as  separate categor ies .  

 

The Uni ted Nat ions '  In ternat ional  Standard Indus t r ia l  Class i f i cat i on of  A l l  Economic  Ac t iv i t i es  

( ISIC) 155 conta ins  a  Sec t ion H 'Transpor tat i on  and s torage' ,  under  which  Div is ion  52 

'W arehous ing and suppor t  ac t iv i t i es  for  t ranspor tat ion '  compr ises  the Groups  521 'W arehous ing 

and s torage'  and 522 'Suppor t  ac t i v i t ies  for  t r anspor tat i on ' .  This  d i v is ion i nc ludes  "warehous ing  

and suppor t  ac t iv i t ies  fo r  t ranspor tat i on,  such as  operat i ng of  t ranspor t  in f ras t ruc ture (e.g .  

a i rpor ts ,  harbours ,  tunnels ,  br i dges ,  etc . ) ,  t he ac t iv i t i es  of  t r anspor t  agenc ies  and cargo  

handl i ng" .  Group 522 inc ludes  "ac t i v i t i es  suppor t ing the t ranspor t  of  passengers  or  f r e ight ,  

such as  operat ion of  par t s  of  the t ranspor t  in f ras t ruc ture or  ac t iv i t i es  re lated to handl i ng f re ight  

                                                             
154 In ternat i ona l  Labour  Conf erence (90th  Sess ion 2002) ,  Genera l  Survey  o f  the  repor ts  conce rn ing  
the Dock  Work  Convent ion  (No.  137)  and Recommendat ion  (No.  145 ) ,  1973 ,  
h t tp : / / www. i lo .o rg / pub l i c /eng l i sh /s tandards / re lm / i l c / i l c90/pdf / rep - i i i -1b .pdf ,  14 ,  para  29.  
155 ISIC Rev.4 has  been of f i c ia l ly  re leased on 11 August  2008.  
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immediate l y  before or  a f ter  t r anspor t  or  between t ranspor t  segments .  The operat i on and 

maintenance of  a l l  t r anspor t  fac i l i t i es  is  i nc luded" .  

 

ISIC Class  5224 'Cargo handl i ng '  inc ludes :  

 

-  loading and unloading of  goods  or  passengers '  luggage i r respec t ive of  t he  mode of  

t ranspor t  used for  t r anspor tat i on  

-  s tevedor ing  

-  loading and unloading o f  f re ight  ra i lway  cars .  

 

C lass  5222 'Serv ice ac t i v i t ies  inc identa l  t o  water  t r anspor tat i on '  i nc ludes :  

-  ac t iv i t ies  re lated to water  t ranspor t  of  passengers ,  ani mals  or  f r e ight :  

·  operat i on of  t erminal  fac i l i t ies  such as  harbours  and p iers  

·  operat i on of  waterway locks  etc .  

·  nav igat i on,  p i l o tage and ber th ing ac t iv i t i es  

·  l ighterage,  salvage ac t i v i t ies  

·  l ighthouse ac t iv i t ies .  

 

As  a resul t ,  serv ices  re l y ing on por t  l abour  are subsumed under  the (broader )  ISIC Class  5224,  

whi l e Class  5222 compr i ses  the management  of  por t  i n f ras t ruc ture and terminals ,  wi th the  

exc lus ion of  por t  labour  for  the purposes  of  t he present  s tudy.  

 

The Internat i onal  Standard Class i f i cat i on of  Occupat ions  ISCO-08 adopted by  the ILO does  not  

ident i f y  por t  workers  as  a separate group.  However ,  minor  group 933 'Transpor t  and s torage 

labourers '  compr ises  a  uni t  group 9333 of  ' Fre ight  handlers ' .  Ma jor  group 9  conta ins  

'E lementary  occupat ions '  which i nvol ve " the  per formance of  s imple  and rout i ne  tasks  which may 

requi re the use of  hand-held tools  and cons iderable phys ical  ef for t " 156.  

 

Uni t  group 9333 is  expla ined as  fo l lows:  

 

9333 Freight  handlers  

 

Fre ight  handlers  car ry  out  t asks  such as  pack ing,  car ry ing,  l oading and unloading  

furn i t ure and other  househo ld i t ems,  or  loading and unloading ship and a i rc raf t  cargoes  

and other  f r e ight ,  or  car ry ing and s tack ing goods in   var ious  warehouses .  

Tasks  inc lude -  

(a)  pack ing  of f ice or  household furn i ture,  machines ,  appl iances  and re lated goods to be  

t ranspor ted  

(b)  f rom one p lace to another ;  

(c )  car ry ing goods to be  loaded on  or  unloaded f rom vans ,  t r ucks ,  wagons,  sh ips ,  o r  

a i rc raf t ;  

(d)  l oading and unloading  gra in,  coa l ,  sand and s imi lar  goods  by  p lac ing them on 

conveyor -be l ts ,  p ipes ,  etc . ;  

                                                             
156 ISCO-08 Draf t  de f i n i t ions ,  h t tp : / / www. i lo .o rg / pub l i c /eng l i sh / bu reau/s ta t / i sco/ i sco08/ index. h tm ,  
543.  
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(e)  connect ing hoses  between main shore ins ta l l a t ion p ipes  and tanks  of  barges ,  

tankers  and other  sh ips  to l oad and unload pet ro leum,  l i quef ied gases  and o ther  l iqu ids ;  

( f )  car ry ing  and s tack ing goods in  warehouses  and s imi lar  es tabl ishments ;  

(g)  sor t i ng cargo pr ior  t o loading and un loading 157.  

 

Related occupat ions  c lass i f ied e lsewhere inc lude 'Operator ,  c rane'  (No.  8343)  and 'Operator ,  

t ruck / l i f t ing '  (No.  8344) .  

 

 

 

83.  A major  d i f f i cu l t y  i n  es t imat ing the number  of  por t  workers  is  the d i verse nature of  

employment  re lat ionsh ips ,  which inc ludes  var ious  forms of  casual ,  occas ional  and temporary  

work .  Some por ts  mainta in s tats i t i cs  on the number  of  "manshi f ts  ut i l i sed" ,  but  these f igures  

f luc tuate wi th the t raf f i c  and work  pat tern 158.  

 

In  1996,  t he major i t y  of  respondents  to an ILO ques t ionnai re on  por t  l abour  (74 per  cent )  

indicated that  por t  labour  is  permanent ly  employed;  21 per  cent  repor ted  the exis tence of  a  

labour  pool ,  whi l e  11 per  cent  used 'casual '  ( i n  t he sense of  unregulated or  occas ional )  

labour 159.  

 

ILO's  2002 survey conf i rmed that  such 'casual '  l abour  is  s t i l l  w idespread in por ts  throughout  

the  wor ld,  even i f  i t  concerns  a  minor i ty  of  workers .  I t  a lso ment ions  that  more than two- th i rds  

of  the repl ies  to a ques t ionnai re sent  out  by the Internat i onal  Transpor t  W orkers ’  Federat i on  

repor ted the exis tence o f  unregulated work  es t imated at  l ess  than 10 per  cent  of  the tota l  

work force 160.  

 

 

 

84.  At  g lobal  l evel ,  no  representat i ve organisat ion of  employers  i n  the por t  cargo handl i ng  

sec tor  seems to  ex is t .  However ,  employers  do meet  i n  assoc iat i ons  such as  the Internat i onal  

Cargo Handl i ng Co-ordinat i on Assoc iat ion ( ICHCA) 161,  which has  consul tat i ve  s tatus  wi th,  i n ter  

a l i a ,  the Internat i onal  Labour  Of f ice and the In ternat i onal  Mar i t ime Organ izat i on,  and the 

General  Stevedor ing  Counc i l  (GSC) 162.  From t ime to t ime,  t he Internat i onal  Assoc iat i on of  Por ts  

and Harbors  ( IAPH) 163 a lso tack les  l abour  issues .  

                                                             
157 ISCO-08 Draf t  de f i n i t ions ,  h t tp : / / www. i lo .o rg / pub l i c /eng l i sh / bu reau/s ta t / i sco/ i sco08/ index. h tm ,  
566.  
158 Compare Hard ing,  S . ,  Rest r i c t i ve  Labor  P rac t i ces  i n  Seapor ts ,  W ash ington,  W or ld  Bank ,  Oc tobe r  
1990,  h t tp : / / www-
wds . wor ldbank .org /serv le t / W DSContentServe r /W DSP/IB /1990/10/01/000009265_3960929231915/ Re
ndered/PDF/mul t i_page.pd f ,  5 ,  para  11.  
159 X. ,  Soc ia l  and l abour  p rob lems caused by  s t ruc tu ra l  ad jus t ments  in  the po r t  indus t ry ,  Geneva ,  
In ternat iona l  Labour  Of f i ce ,  1996,  19.  
160 In ternat i ona l  Labour  Conf erence (90th  Sess ion 2002) ,  Genera l  Survey  o f  the  repor ts  conce rn ing  
the Dock  Work  Convent ion  (No.  137)  and Recommendat ion  (No.  145 ) ,  1973 ,  
h t tp : / / www. i lo .o rg / pub l i c /eng l i sh /s tandards / re lm / i l c / i l c90/pdf / rep - i i i -1b .pdf ,  33 ,  para  77 and  foot note  
30.  
161 See h t tp : / / www. ichca.com .  
162 See h t tp : / / www.gscounc i l . com . 
163 See h t tp : / / www. iaphwor ldpor ts .o rg / .   
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Unions  of  por t  workers  a re af f i l i a ted to e i ther  the  Internat ional  Transpor t  W orkers '  Federat i on 

( ITF)  or  the Internat i onal  Dockworkers  Counc i l  ( IDC) .  The ITF s ta tes  that  i t s  Dockers ’  Sec t i on  

is  made up of  221 af f i l i a ted unions  that  represent  350,000 por t  workers  wor ldwide 164.  The 

mi l i tant  Internat ional  Dockworkers  Counc i l  ( IDC)  was of f ic i a l l y  founded in 2000 and c la ims to  

represent  over  50,000 dockworkers 165.  

 

 

  

                                                             
164 See h t tp : / / www. i t fg l oba l .o rg /dockers /about .c fm .  
165 See  
h t tp : / / www. idcdock worke rs .org / i ndex.php?opt i on=com_content& task=b logcategory& id=14&I tem id=29
.  
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5.4. Qualifications and training 
 

 

5.4.1.  Histor ical  background 

 

 

85.  As  Professor  Not teboom summar ises , changing  ship and terminal  technology and new por t  

labour  decasual isat i on pol ic ies  i n  count r i es  wor ldwide cont r ibuted to a growing need for  

spec ia l ised por t  t ra in ing  af ter  t he Second W or ld  W ar .  S ince the 1960s,  dockworker  t ra in ing  

cent res  at  por t  or  nat ional  l evel  were es tabl ished and formal  safety  programs for  dockworkers  

were i nt roduced.  These in i t i a t ives  were soon fo l lowed by the  f i rs t  recogn ised t ra in ing schemes  

and h igher  qual i f i cat ions  in t he i ndus t r y.  Por t  t ra in ing  schemes became a g lobal  phenomenon 

in the late 1970s and 1980s largely t hrough publ ic  sec tor  funding w i th the suppor t  of  the Uni ted  

Nat ions  (UNCTAD,  ILO and IMO)  and the W or ld Bank.  I LO,  i n  par t icu lar ,  has  been very  

ins t rumental  in  developing a g lobal  pol icy on the es tabl ishment  of  nat i ona l  or  regiona l  por t  

worker  t ra in ing cent res  in  developing count r i es .  The 1990s brought  a ma jor  extens ion and 

upgrading of  t he qual i ty  o f  por t  t r a in ing mater ia ls 166.  

 

 

 

86.  Tra in ing programmes in many por ts  have been adapted to the changing pat tern of  labour  

supply and the demand for  new and/or  combined sk i l l s .  In  recent  years  there has  been a shi f t  

f rom job analys is  used to reveal  the sk i l l s  needed for  a  par t icu lar  job,  to  ident i f y i ng  the  

competenc ies  requi red for  a g iven func t i on.  Many of  these competenc ies  are common to a  

s igni f i cant  number  of  f unc t ions  i n por ts  and indeed throughout  the t ranspor t  and logis t ics  

chain.  Competenc ies  can therefore be combined to c reate recognised qual i f i cat ions  for  por t  

workers  as  par t  of  a na t ional  qual i f i cat i ons  f ramework ,  a l t hough i t  should be noted that  a 

sec tor -based approach i s  of ten more v iable than an at tempt  to c reate one educat ion and 

t ra in ing sys tem for  a l l ,  apply ing to a l l  i ndus t r ies 167.  The new competency-based t ra in ing  

qual i f i cat i ons-based approach is  t he l e i t mot iv  o f  t he 2011 ILO Guidel ines  on  t ra in ing i n t he por t  

sec tor .  

 

 

 

 

                                                             
166 Not teboom,  T . ,  Dock  labour  and po r t - re la t ed employment  in  the  European seapor t  sys tem.  Key  
fac tors  to  por t  compet i t i veness  and re f orm,  ESPO /  ITMMA,  2010,  www. po r teconom ics .eu ,  58.  For  a  
genera l  overv i ew o f  ILO i n i t ia t i ves  in  the f ie ld  o f  por t  t ra i n ing,  see Mele t i ou ,  M. ,  " Improved po r t  
per f ormance th rough t ra i n ing:  The cont r ibu t ion  o f  the  In te rnat i ona l  Labour  Organ i zat i on" ,  22

n d
 

In ternat iona l  Po r t  Conference "Human Resourc es  and Sea Por ts  Per fo rmance " ,  12-14 March 2006,  
A lexandr ia ,  www.pp ia f .o rg .  On po r t  t ra in i ng  a t  i n te rnat iona l  leve l ,  see a lso  Col to f ,  H.  (ed. ) ,  Por t  
organ isat i on  and management ,  Rot te rdam,  IMTA,  1999,  87-104.  
167 X. ,  Guide l i nes  on t ra i n i ng i n  the po r t  sec tor ,  TMEPS/2011/10,  Geneva,  In ternat iona l  Labour  
Of f i ce ,  2012,  h t tp : / / www. i lo .org / wcmsp5/groups /pub l i c / - - -ed_d ia logue/ - - -
sec tor /documents /meet ingdocument / wcms_175376.pdf ,  6 ,  para  16.  
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5.4.2.  Regulatory set -up 

 

 

87.  I LO Convent ion No.  137 obl i ges  each Member  to ensure that  "appropr iate safety,  heal th,  

wel fare and vocat ional  t r a in ing provis ions"  apply to dockworkers  (Ar t .  6) .  

 

 

 

88.  I LO Convent ion No.  152 provides  that  no worker  shal l  be employed in dock  work  unless  he  

has  been g i ven adequate  ins t ruc t i on or  t r a in ing as  to the potent i a l  r i sks  a t taching to h is  work  

and the main  precaut ions  to  be taken (Ar t .  38(1) ) .  A l i f t ing appl i ance or  other  cargo handl i ng 

appl i ance shal l  be operated only by a person who is  at  l eas t  18 years  of  age and who 

possesses  the necessary  apt i t udes  and exper ience or  a person under  t ra in ing who is  proper l y  

superv ised (Ar t .  38(2) ) .  

 

 

 

89.  The ILO Code of  Prac t ice on  Safety  and Heal th i n  Por ts  emphas ises  that  a l l  por tworkers  

should be t ra ined to deve lop the knowledge,  psychomotor  and at t i t ude sk i l l s  which they need to  

enable them to do thei r  work  safe ly  and ef f ic ient l y ,  as  wel l  as  to deve lop general  safet y  

awareness .  Por t  workers  should be aware of  t he potent i a l  ef f ec ts  of  t hei r  ac t ions  on others ,  as  

wel l  as  the spec i f i c  hazards  of  t hei r  work  and methods  to  cont ro l  t hem.  Tra in ing  should  i nc lude 

both general  induc t ion t ra in ing and t ra in ing re levant  t o thei r  spec i f i c  work .  Cons iderat i on  

should be g i ven to the need for  cont inuat ion or  ref resher  t ra in ing i n addi t ion to in i t ia l  t r a in ing.  

This  may be necessary to  deal  wi th technological  advances  and the int roduc t ion of  new plant  o r  

work ing  prac t ices .  I t  may a lso be necessary to eradicate  bad prac t ices  that  have developed 

wi th  t ime and to  remind workers  of  bas ic  pr i nc ip les .  Records  should be  mainta ined of  the  

t ra in ing that  each por tworker  has  received and the competenc ies  that  have been at ta ined.  

 

The Code fur ther  e laborates  on i nduc t ion t ra in ing,  job-spec i f i c  t ra in ing,  t ra in ing  methods ,  

evaluat i on of  t r a in ing and informat ion for  workers 168.  

 

 

 

90.  In  2011,  t he ILO adopted Guidel i nes  on Train ing i n the Por t  Sec tor 169.  

 

These Guidel i nes  present  a competency-based f ramework  for  por t  worker  t ra in ing methods  

des igned to:  

-  protec t  and promote hea l th and safety i n  por ts ;  

                                                             
168 X. ,  ILO code o f  prac t i ce  Safe ty  and hea l th  i n  por ts ,  Geneva,  I n ternat i ona l  Labour  Of f i ce ,  2005,  
h t tp : / / www. i lo .o rg / pub l i c / l i bdoc / i lo / 2005/105B09_39_engl . pdf ,  32  et  seq.  
169 The  Guide l ines  are  l a rge l y  based  on  the  fo l l owing  background s tudy:  Turnbu l l ,  P . ,  An 
in ternat i ona l  assessment  o f  t ra in i ng in  the po r t  sec tor ,  Geneva,  In te rnat i ona l  Labour  Of f i ce ,  2011,  
h t tp : / / www. i lo .o rg / pub l i c / l i bdoc / i lo / 2011/111B09_336_engl .pdf .  
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-  improve the sk i l l s  development  of  por t  workers  and enhance thei r  profess ional  s tatus  

and we l fare;  

-  secure the greates t  poss ib le  soc ia l  and economic  advantages  f rom advanced methods  

of  cargo handl ing and other  por t  operat i ons ;  

-  improve cargo handl i ng ef f ic iency and enhance the qual i t y  of  serv ice to por t  c l ients ;  

-  protec t  t he envi ronment  and promote decent  work  and sus ta inab le jobs  in por ts 170.  

 

The Guidel i nes  were produced for  a l l  organisat i ons  and indi v idua ls  involved in any aspec t  of  

por t  worker  t ra in ing.  This  inc ludes ,  but  is  not  res t r ic ted to:  government  min is t r ies  of  t r anspor t  

and labour /employment ;  t ra in ing  schools / i ns t i t u t ions ,  whether  broadly-based (nat i onal )  or  

dedicated  ( indus t ry,  por t  or  company-spec i f i c )  organisat i ons  invol ved in  t he  provis ion  of  por t  

worker  t r a in ing;  por t  and terminal  operators  as  wel l  as  spec ia l is t  por t  serv ice  providers ;  

indiv idual  t r a iners  employed by t ra in ing schools / ins t i tu t i ons  and por t  managers ,  espec ia l l y  

those in human resources  (HR) / t ra in ing func t ions ;  and t rade union of f ic ia ls  and other  (por t -

based)  worker  representa t ives  (e.g.  por t  safety commi t tee members ,  works  counc i l l ors  and the 

l i ke) 171.  

 

The Guidel i nes  set  out  the general  approach and key  processes  for  competency-based t ra in ing  

in t he por t  sec tor ;  t hey are not  des igned to prov ide a deta i l ed sy l l abus  for  t ra in ing or  t r a in ing  

mater ia ls .  The lat t er  a re avai l able f rom other  sources ,  such as  the  ILO’s  Por tworker  

Development  Programme (PDP)  or  mater ia ls  provided by  wel l - es tabl ished t ra in ing  providers  i n  

the indus t ry 172.  

 

The mode l  for  por t  worker  t ra in ing,  which is  descr ibed in t he Guidel i nes ,  fo l l ows a sequent ia l  

process  or  cyc le  that  s tar ts  wi th  competency prof i l ing;  ident i f i es  any  gaps  between the  

competenc ies  requi red and the competency prof i l e  of  the work force;  and develops  i ndi v idua l  

learn ing p lans  to c lose the gap through a sys temat ic  process  of  t ra in ing,  sub jec t  to appropr iate  

assessment  and accredi tat i on.  At  the hear t  of  t he cyc le is  the t ra in ing  pol icy,  an expl ic i t  

s tatement  of  i n tent  that  may be  par t  of  a nat i onal  (government - i nsp i red)  pol icy on t ra in ing,  

e i t her  i n  a l i gnment  wi th c ross-sec tor  VET pol icy i n  genera l  or  por ts  pol icy  in  par t icu lar .  I f  no  

such nat i onal  pol icy on t ra in ing exis ts ,  or  i f  i t  i s  deemed too general  f or  the por t  sec tor ,  then 

the i ndus t r y and/or  i ndi v idual  por ts /operators  are advised to develop thei r  own pol icy to set  out  

the commi tment  of  d i f ferent  s takeho lders  to t ra in ing,  wi th appropr iate ru les  and regulat i ons  to  

fac i l i ta te the un iversa l  ob jec t ives  of  safe and ef f ic ient  por t  operat i ons  that  provide a t imely,  

cos t  ef fec t ive and h igh qual i t y  serv ice for  a l l  por t  users 173.  

 

                                                             
170 X. ,  Guide l i nes  on t ra i n i ng i n  the po r t  sec tor ,  TMEPS/2011/10,  Geneva,  In ternat iona l  Labour  
Of f i ce ,  2012,  h t tp : / / www. i lo .org / wcmsp5/groups /pub l i c / - - -ed_d ia logue/ - - -
sec tor /documents /meet ingdocument / wcms_175376.pdf ,  1 ,  para  1 .  
171 X. ,  Guide l i nes  on t ra i n i ng i n  the po r t  sec tor ,  TMEPS/2011/10,  Geneva,  In ternat iona l  Labour  
Of f i ce ,  2012,  h t tp : / / www. i lo .org / wcmsp5/groups /pub l i c / - - -ed_d ia logue/ - - -
sec tor /documents /meet ingdocument / wcms_175376.pdf ,  1 ,  para  3 .  
172 In ternat iona l  Labour  Organ i zat ion ,  Guide l i nes  on t ra i n ing i n  the por t  sec tor ,  TMEPS/2011/ 10 ,  
Geneva,  In ternat i ona l  Labour  Of f i ce ,  2012,  h t tp : / / www. i l o .org / wcmsp5/groups /pub l i c / - - -
ed_d ia l ogue/ - - -s ec tor /documents /meet ingdoc ument /wcms_175376.pdf ,  1 -2 ,  pa ra  5 .  
173 In ternat iona l  Labour  Organ i zat ion ,  Guide l i nes  on t ra i n ing i n  the por t  sec tor ,  TMEPS/2011/ 10 ,  
Geneva,  In ternat i ona l  Labour  Of f i ce ,  2012,  h t tp : / / www. i l o .org / wcmsp5/groups /pub l i c / - - -
ed_d ia l ogue/ - - -s ec tor /documents /meet ingdoc ument /wcms_175376.pdf ,  3 ,  pa ra  10.  



 

80 

 

 

Figure 8.  The por t  worker  t ra in ing cyc le as  set  out  in  t he ILO Guidel i nes  on Train ing in t he Por t  

Sec tor ,  2011 (source:  I LO 174)  

 

 
 

 

 

I f  a  nat i onal  qual i f i cat i ons  f ramework  (NQF) 175 ex is ts ,  por t  worker  t r a in ing can be developed 

wi th in  th is  f ramework  wi th the i nvo lvement  of  the soc ia l  par tners ,  spec ia l is t  t ra in ing  i ns t i tu tes  

and other  s takeholders .  Some por t  jobs  wi l l  share competenc ies  w i th jobs  in other  sec tors  of  

the  economy,  most  notab ly other  t r anspor t  modes,  d is t r ibut i on and logis t ics ,  but  inc reas ingl y  

a lso IT (e.g.  data process ing sk i l l s )  and the serv i ce sec tor  ( e.g.  document  process ing sk i l l s ) .  

W ith a modular  t ra in ing  sys tem,  common or  bas ic  modules  shared across  sec tors  can be  

complemented wi th i ndus t ry-spec i f i c  (spec ia l is t  or  e lec t ive)  modules 176.  

 

 

 

91.  Several  IMO ins t ruments  requi re that  por t  workers  receive t ra in ing i n safety  mat ters 177.  

 

 

                                                             
174 In ternat iona l  Labour  Organ i zat ion ,  Guide l i nes  on t ra i n ing i n  the por t  sec tor ,  TMEPS/2011/ 10 ,  
Geneva,  In ternat i ona l  Labour  Of f i ce ,  2012,  h t tp : / / www. i l o .org / wcmsp5/groups /pub l i c / - - -
ed_d ia l ogue/ - - -s ec tor /documents /meet ingdoc ument /wcms_175376.pdf ,  24 .  
175 A NQF is  def ined as  "an i ns t rument  fo r  t he  deve lopment ,  c lass i f i ca t ion  and  recogn i t ion  o f  sk i l l s ,  
knowledge and competenc ies  a long a  cont i nuum of  agreed leve ls ,  t yp ica l l y  be tween e ight  and ten  
leve ls "  (see Turnbu l l ,  P . ,  An in t ernat iona l  assessment  o f  t ra i n ing i n  the por t  sec to r ,  Geneva ,  
In ternat iona l  Labour  Of f i ce ,  2011,  h t tp : / / www. i l o . org / pub l i c / l ibdoc / i lo /2011/111B09_336_engl .pdf ,  
32 ,  wi th  f u r ther  re fe rences ) .  
176 Turnbu l l ,  P . ,  An in te rnat i ona l  assessment  o f  t ra in i ng i n  the por t  sec tor ,  Geneva,  In t ernat iona l  
Labour  Of f i ce ,  2011,  h t tp : / / www. i lo .o rg / pub l i c / l ibdoc / i l o /2011/111B09_336_engl .pdf ,  97 .  
177 See i n f ra ,  pa ra  109 et  seq .  
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92.  The ILO- IMO Code of  Prac t ice on secur i t y  i n  por ts  (2003)  h ighl i ghts  the des i rabi l i t y  of  

secur i t y  t ra in ing for  cargo  handl i ng personnel  ( i tem 10) .  

 

 

 

93.  General  I LO ins t ruments  such as  the Paid Educat ional  Leave Convent ion ,  1974 ( ILO  

Convent ion No.  140) ,  t he Human Resources  Development  Convent ion,  1975 ( ILO Convent ion  

No.  142)  and the Human Resources  Deve lopment  Recommendat ion,  2004 ( ILO 

Recommendat ion No.  195)  a im at  t he promot ion of  educat ion,  t raning  and fac i l i t i es  for  l i f e long 

learning,  i n  the i nteres t  o f  indiv idual  workers ,  enterpr ises ,  t he economy and soc iet y as  a whole.  

 

For  example,  the Human Resources  Development  Recommendat ion recommends States  to  

develop a nat i onal  qual i f i cat ions  f ramework  inc lud ing a cer t i f i cat i on sys tem which wi l l  ensur e  

that  sk i l l s  are  por table and recognised across  sec tors ,  indus t r ies ,  enterpr ises  and educat ional  

ins t i tu t i ons  (Ar t .  5(e)  and 11) .  The same ins t rument  recommends that  States  should develop a  

f ramework  for  t he cer t i f i cat i on of  qual i f i cat i ons  of  t ra in ing providers  (Ar t .  14) .  

 

The Pr i vate Employment  Agenc ies  Recommendat ion ( ILO Recommendat ion No.  188)  ment ions  

that  pr i vate employment  agenc ies  "should have proper l y  qual i f ied and t ra ined s taf f "  (Ar t .  14) .  

 

The duty o f  States  to ensure that  t r a in ing programmes are avai l able is  a l so ment ioned in the 

Internat i onal  Covenant  on  Economic  Soc ia l  and Cul tura l  Rights  (Ar t .  6(2) ) .  

 

 

 

 

5.4.3.  Facts and f igures 

 

 

94.  I LO's  own Por tworker  Development  Programme (PDP)  was developed fo l lowing a survey on  

the impl icat i ons  of  new cargo handl i ng techniques  car r ied out  i n  1985.  The ob jec t ive of  the  

PDP is  to enable governments  of  and por t  author i t i es  in  developing count r i es  to es tabl ish  

t ra in ing  programmes to improve the  ef f ic iency  of  cargo handl i ng,  condi t ions  of  work ,  safet y and 

the s tatus  and wel fare of  dockworkers 178.  The PDP t ra in ing mater ia ls ,  which are cons tant l y 

updated,  compr ise a tota l  of  30 Learning Uni ts  based on bes t  i n ternat ional  prac t ice  and 

cover ing a wide var iet y of  top ics  p lus  an i ns t ruc tor ’ s  guide and a g lossary of  technical  terms 179.   

 

                                                             
178 See In ternat iona l  Labour  Conference (90t h  Sess ion 2002) ,  Genera l  Surv ey  o f  the  repo r ts  
concern ing the  Dock  Work  Convent ion (No.  137)  and  Recommendat i on  (No.  145 ) ,  1973 ,  
h t tp : / / www. i lo .o rg / pub l i c /eng l i sh /s tandards / re lm / i l c / i l c90/pdf / rep - i i i -1b .pdf ,  37 ,  para  88.  
179 Me le t iou ,  M. ,  " Improved por t  per f ormance th rough t ra in i ng:  The cont r ibu t ion  o f  the  In t ernat iona l  
Labour  Organ i zat i on" ,  22

n d
 I n ternat i ona l  Po r t  Conference "Human Resources  and  Sea  Por ts  

Per fo rmance " ,  12-14 Marc h 2006,  A lexandr ia ,  www.pp ia f .o rg ,  14.  
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Al though the PDP is  bel i eved to main l y  meet  t he needs of  por ts  in  develop ing count r i es 180,  EU-

based users  of  I LO's  Por tworker  Development  Programme (PDP)  inc luded,  i n  2011:  

-  Uni ted Stevedor ing Co.  Ltd. ,  Cyprus ;  

-  Thessalonik i  Por t  Author i ty ,  Thessalonik i ,  Greece;  

-  Min is t r y  of  Compet i t i veness  and Communicat ions ,  Mal ta;  

-  HZ Safety B.V. ,  Nether lands ;  

-  Shipping and Transpor t  Col l ege,  Rot terdam,  Nether lands ;  

-  TEMPO, Por t  of  Rot terdam Consul t i ng,  Rot terdam.  Nether lands ;  

-  W ubel ing and Par tners ,  por t  safet y consul tants ,  Rot terdam,  Nether lands ;  

-  Luka Koper ,  Por t  of  Koper ,  S lovenia;  

-  Fundac ion Puer tos  De Las  Palmas,  Spain;  

-  FUNESPOR,  Spain;  

-  W or ld Mar i t ime Univers i ty ,  Malmo,  Sweden;  

-  Bes tshore Bus iness  Solut ions ,  Uni ted Kingdom 181.  

 

 

 

95.  I n  addi t i on to ILO ac t iv i t i es ,  the Rot terdam-based Internat i onal  Por t  T ra in ing Conference 

( IPTC)  organised 20 meet ings  of  exper ts  on por t  t r a in ing between 1970 and 2007 182.  

 

  

                                                             
180 In ternat iona l  Labour  Of f i ce  (Govern ing Body) ,  282nd Sess ion,  GB.282/2 /1 ,  November  2001,  
Second I tem  on t he Agenda.  (a )  Proposa ls  fo r  the  agenda o f  the  92nd Sess ion (2004)  o f  t he  
In ternat iona l  Labour  Conf erence,  
h t tp : / / www. i lo .o rg / pub l i c /eng l i sh /s tandards / re lm /gb/docs /gb282/pdf /gb-2-1 .pdf ,  56 ,  pa ra  179.  
181 Turnbu l l ,  P . ,  An internat i onal  assessment  of  t ra in ing  i n t he por t  sec tor ,  Geneva,  In t ernat iona l  
Labour  Of f i ce ,  2011,  h t tp : / / www. i lo .o rg / pub l i c / l ibdoc / i l o /2011/111B09_336_engl .pdf ,  148 -149.  
182 See h t tp : / / www. ip tc -on l ine .net /main /mprof i le .h tm l .  
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5.5. Health and safety 
 

 

5.5.1.  Histor ical  background 

 

 

96.  As  we have exp la ined 183,  the ILO has  been devot ing at tent ion to heal th,  safet y and wel fare 

of  por t  workers  s ince  i ts  ear l y  days  and has  produced a var iet y of  b inding  and non-binding  

ins t ruments ,  many of  which are however  cons idered outdated today.  

 

For  example,  the Protec t i on  agains t  Acc idents  (Dockers )  Convent ion,  1929 ( ILO Convent ion No.  

28)  prescr ibed deta i l ed technical  measures  to ensure safety  of  work  i n  por ts .  ILO Convent ion  

No.  28 was supplemented by the Protec t i on  aga ins t  Acc idents  (Dockers )  Rec iproc i t y  

Recommendat ion ( ILO Recommendat ion No.  33)  and The Protec t ion  agains t  Acc idents  

(Dockers )  Consul ta t ion o f  Organisat i ons  Recommendat ion  ( ILO Recommendat ion No.  34)  and 

rev ised by ILO Convent ion No.  32.  The lat t er  was  supplemented by the  Protec t ion agains t  

Acc idents  (Dockers )  Rec iproc i t y  Recommendat ion,  1932 ( ILO Recommendat ion No.  40) .  

 

The Mark ing of  W eight  (Packages Transpor ted by  Vessels )  Convent ion,  1929 ( ILO Convent ion  

No.  27)  i n t roduced the pr inc ip le that  any package or  ob jec t  of  1,000 k i l ograms or  more gross  

weight  cons igned wi th in the ter r i t ory of  any Cont rac t ing Par t y for  t ranspor t  by sea or  i n land 

waterway must  have i ts  g ross  we ight  p la in l y  and durably marked upon i t  on  the outs ide before  

i t  i s  loaded on a ship or  vessel .   

 

Resolut ion No.  52 concerning W el fare Fac i l i t i es  for  Dockworkers  of  1954 set  out  general  

pr inc ip les  as  wel l  as  deta i led technical  measures  to ensure the wel fare of  dockers .  

 

 

                                                             
183 See supra ,  pa ras  56 and 66 et  seq.  See a lso  the summary in  X. ,  ILO code o f  prac t i ce  Safe ty  and  
hea l t h  i n  por ts ,  Geneva,  I n ternat iona l  Labour  Of f i ce ,  2005,  
h t tp : / / www. i lo .o rg / pub l i c / l i bdoc / i lo / 2005/105B09_39_engl . pdf ,  2 -3 .  
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Figure 9.  Acrobat ic  manual  dock  work  i n  Antwerp 's  southern barge docks  in the days  of  o ld  

 

 
 

 



 

85 

 

In  1958,  t he f i rs t  edi t i on of  the Code of  Prac t ice Safety  and heal th i n  dock  work  was  publ ished.  

I t  complemented ILO Convent ion No.  32 which i n  the opin ion of  exper ts  needed no rev is ion.  

The Code of  Prac t ice was conceived as  "s imply a  body o f  advice for  the guidance of  persons  

wi th respons ib i l i t ies  i n  the promot ion of  occupat iona l  safety and heal th i n  dock  work"  and was  

not  in tended to have b ind ing force 184.  

 

In  1976,  a separate  volume,  Guide to safety  and heal th i n  dock  work ,  was  publ ished as  a  

complement  t o the Code of  Prac t ice.  A second,  updated edi t i on of  the Code was publ ished in  

1977 to take i nto  account  developments  i n  t he i ndus t ry dur ing the preced ing 20 years .  

 

In  1979,  Convent ion No.  32 was rev ised by the adopt ion of  t he Occupat ional  Safety and Heal th  

(Dock  W ork)  Convent ion  ( ILO Convent ion No.  152) ,  and the  accompanying Recommendat ion  

(No.  160) .  

 

 

 

 

5.5.2.  Regulatory set -up 

 

 

97.  The Protec t i on agains t  Acc idents  (Dockers )  Convent ion  (Revised) ,  1932 ( ILO Convent ion  

No.  32) ,  which is  cons idered outdated by the ILO but  is  s t i l l  b inding upon a number  of  EU 

Member  States ,  descr ibes  a set  of  safet y measures  of  a technical  na ture on,  i n ter  a l i a ,  

approaches to work ing p laces ,  access  to  ships ,  t r anspor t  by water ,  means  of  access  f rom the  

deck  to the hold,  t he condi t i on of  hatch cover ings  and beams,  the  cond i t ion of  ho is t ing  

machines  or  gear ,  t he competence of  operators  of  l i f t i ng or  t ranspor t ing machinery  and 

s ignalmen,  hois t i ng opera t ions ,  dangerous  goods,  and f i rs t -a id fac i l i t i es .  

 

 

 

98.  Below,  we shal l  out l i ne ILO Convent ion No.  152 concerning Occupat ional  Safety and Heal th  

in  Dock  W ork  and i ts  accompanying Recommendat ion No.  160,  both of  which are regarded as  

up- to-date i ns t ruments .  

 

 

 

99.  F i rs t  of  a l l ,  I LO Convent ion No.  152 def i nes  dock  work  as  "a l l  and any  par t  of  the work  of  

loading or  unloading any ship 185 as  wel l  as  any work  i nc identa l  t hereto"  but  adds  that  t he 

def in i t i on of  such work  shal l  be es tabl ished by  nat i onal  l aw or  prac t ice,  and that  t he  

organisat i ons  of  employers  and workers  concerned shal l  be consul ted on or  otherwise  

par t ic i pate in  t he es tabl ishment  and rev is ion of  t h i s  def i n i t i on (Ar t .  1) .  

 

                                                             
184 X. ,  Safety  and hea l th  in  dock  work ,  Geneva,  In te rnat iona l  Labour  Of f i ce ,  1971,  3 .  
185 The term  sh ip  covers  any k ind o f  sh ip ,  vesse l ,  ba rge ,  l igh te r  or  hove rc ra f t ,  exc lud ing sh ips  o f  war  
(Ar t .  3 (h) ) .  
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100.  A Member  may grant  exempt ions  f rom or  permi t  except ions  to the provis ions  of  ILO 

Convent ion No.  152 " in  respec t  of  dock  work  at  any  p lace where  the  t raf f i c  is  i r regular  and 

conf ined to smal l  sh ips ,  as  wel l  as  i n  respec t  of  dock  work  in  re lat i on to  f i sh ing  vessels  or  

spec i f i ed categor ies  thereof " ,  on condi t ion that  (1 )  safe work ing condi t i ons  are  mainta ined and 

(2)  t he  competent  author i ty ,  af t er  consu l tat i on wi th  the organisat ions  of  employers  and workers  

concerned,  is  sat is f ied that  i t  i s  reasonable in  a l l  the c i rcumstances  that  t here be such 

exempt ions  or  except ions  (Ar t .  2(1) ) .  

 

Par t icu lar  requi rements  of  Par t  I I I  o f  t he Convent ion – which  sets  out  deta i led techn ical  

requi rements  – may be var ied i f  t he competent  au thor i t y  is  sat is f i ed,  af ter  consul tat ion w i th the 

organisat i ons  of  employers  and workers  concerned,  that  t he var iat i ons  provide cor responding 

advantages  and that  t he over -a l l  protec t i on af forded is  not  in fer i or  t o that  which would resul t  

f rom the fu l l  appl icat i on o f  the provis ions  of  the Convent ion  (Ar t .  2(2) ) .  

 

Any exempt ions  or  except ions  and any s igni f i cant  var iat ions ,  as  wel l  as  the reasons  therefor ,  

shal l  be i ndicated i n t he repor ts  on the  appl icat i on of  t he  Convent ion  submi t ted  i n pursuance of  

Ar t ic le 22 of  t he Const i tu t ion of  t he Internat i onal  Labour  Organisat i on (Ar t .  2(3) ) .  

 

 

 

101.  Nat ional  laws or  regulat i ons  of  Cont rac t i ng  Par t i es  shal l  prescr ibe  that  measures  

comply ing wi th Par t  I I I  o f  Convent ion No.  152 be taken wi th a v iew to:  

(1)  provid ing  and mainta in ing  workplaces ,  equipment  and methods  of  work  that  are safe  

and wi thout  r isk  of  i n jury to heal th;   

(2)  provid ing and mainta in ing safe means of  access  to any workplace;   

(3)  provid ing the i nformat ion,  t ra in ing and superv is ion  necessary  to  ensure the  

protec t i on  of  workers  aga ins t  r isks  of  acc ident  or  i n jury  to  heal th ar is ing out  of  or  i n  t he  

course of  t hei r  employment 186;   

(4)  provid ing workers  wi th any personal  protec t i ve equipment  and protec t ive c loth ing  

and any l i f e-saving  appl i ances  reasonably requi red where adequate protec t ion agains t  

r isks  of  acc ident  or  i n jury  to heal th cannot  be provided by other  means;   

(5)  provid ing and mainta in ing sui table and adequate f i rs t -a id and rescue fac i l i t ies ;   

(6)  developing and es tab l ish ing proper  procedures  to deal  wi th any  emergency  

s i tuat i ons  which may ar ise (Ar t .  4(1) ) .  

 

The measures  to be taken in pursuance of  t he Convent ion shal l  cover :  

(1)  general  requi rements  re lat i ng to the cons t ruc t ion,  equipping and maintenance of  

dock  s t ruc tures  and other  p laces  at  which dock  work  is  car r ied out ;  

(2)  f i re  and exp los ion prevent ion and protec t i on;  

                                                             
186 Recommendat ion No.  160  spec i f ies  that ,  wi t h  a  v iew to  p revent ing occupat i ona l  acc idents  and  
d iseases ,  work ers  shou ld  be g i ven adequat e  ins t ruc t ion  or  t ra i n ing i n  sa fe  work ing  p rocedures ,  
occupat iona l  hyg iene  and,  where  necessa ry ,  f i rs t -a i d  procedures  and the safe  ope ra t i on  o f  cargo -
hand l ing  app l i ances  (Pa ra  6) .  
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(3)  safe means of  access  to ships ,  holds ,  s taging,  equipment  and l i f t i ng app l iances ;  

(4)  t ranspor t  of  workers ;  

(5)  opening and c los ing o f  ha tches ,  protec t ion of  hatchways  and work  i n  holds ;  

(6)  cons t ruc t i on,  maintenance and use of  l i f t i ng and other  cargo handl i ng appl i ances ;  

(7)  cons t ruc t i on,  maintenance and use of  s taging;  

(8)  r igging and use of  ship 's  der r icks ;  

(9)  tes t i ng,  examinat ion,  i nspec t ion and cer t i f i cat ion,  as  appropr iate ,  of  l i f t i ng  

appl i ances ,  of  loose gear ,  inc luding chains  and ropes ,  and of  s l i ngs  and other  l i f t ing  

devices  which form an integral  par t  of  t he l oad;  

(10)  handl i ng of  d i f f erent  types  of  cargo;  

(11)  s tack ing and s torage of  goods ;  

(12)  dangerous  subs tances  and other  hazards  in t he work ing envi ronment ;  

(13)  personal  protec t ive equ ipment  and protec t i ve c loth ing;  

(14)  sani tary and washing  fac i l i t i es  and wel fare ameni t ies ;  

(15)  medical  superv is ion;  

(16)  f i rs t -a id and rescue fac i l i t i es ;  

(17)  safety and heal th organisat i on;  

(18)  t r a in ing of  workers ;  

(19)  not i f i cat ion and inves t igat i on of  occupat ional  acc idents  and d iseases  (Ar t .  4(2) ) .  

 

The prac t ica l  implementat i on of  the requi rements  shal l  be ensured or  ass is ted by technical  

s tandards  or  codes  of  prac t ice approved by  the competent  author i t y ,  or  by other  appropr iate  

methods  cons is tent  wi th nat i onal  prac t ice and condi t ions  (Ar t .  4  (5) ) .  

 

Recommendat ion No.  160 spec i f i es  that ,  in  develop ing measures  under  the Convent ion,  each 

Member  should take i nto  cons iderat ion the technical  suggest ions  i n t he l a tes t  edi t ion of  the  

Code of  Prac t ice  on safety and heal th  in  dock  work  publ ished by the Internat ional  Labour  Of f ice  

in  so  far  as  they appear  to be appropr iate and re levant  i n  t he  l ight  of  nat i onal  c i rcumstances  

and condi t i ons  (Para 4) .  

 

 

 

102.  Nat iona l  laws or  regulat ions  shal l  make appropr iate persons ,  whether  employers ,  owners ,  

masters  or  other  persons ,  as  the case may be,  respons ib le for  compl iance wi th the measures  

refer red to above (Ar t .  5(1) ) .  

 

W henever  two or  more employers  under take ac t i v i t ies  s imul taneous ly at  one workplace,  they 

shal l  have the duty to col l aborate i n  order  t o comply wi th the prescr ibed measures ,  wi thout  

pre judice  to the respons ib i l i t y  of  each employer  f o r  the heal th  and safety o f  h is  employees .  In  

appropr iate c i rcumstances ,  the competent  author i t y  shal l  prescr ibe general  procedures  for  t h is  

col laborat ion (Ar t .  5(2) ) .  

 

 

 

103.  The Convent ion fur ther  provides  that  t here  shal l  be ar rangements  under  which workers :  
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(1)  are requi red nei ther  to i n ter fere wi thout  due cause wi th the operat ion  of ,  nor  t o  

misuse,  any safety  devi ce or  appl i ance provided for  t hei r  own protec t ion or  t he  

protec t i on of  others ;  

(2)  take reasonable care  for  thei r  own safety and that  of  other  persons  who may be  

af fec ted by thei r  ac ts  or  omiss ions  at  work ;  

(3)  repor t  for thwi th to thei r  immediate superv isor  any s i t uat i on which they have reason 

to bel i eve could present  a r isk  and which they cannot  cor rec t  t hemselves ,  so tha t  

cor rec t i ve measures  can be taken (Ar t .  6(1) ) .  

 

W orkers  shal l  have a r i ght  at  any workplace to  par t ic i pate i n  ensur ing safe work ing to the  

extent  of  thei r  cont ro l  over  t he equipment  and methods  of  work  and to  express  v iews  on  the  

work ing procedures  adopted  as  they af fec t  safet y.  In  so far  as  appropr iate  under  nat ional  l aw 

and prac t ice,  where  safety  and heal th  commi t tees  have been formed,  t h is  r i ght  shal l  be  

exerc ised through these commi t tees  (Ar t .  6(2) ) .  

 

 

 

104.  I n  g i v ing ef fec t  t o t he provis ions  of  Convent ion No.  152 by nat i onal  l aws or  regulat ions  or  

other  appropr iate  methods  cons is tent  wi th nat i ona l  prac t ice and condi t i ons ,  the competent  

author i t y  shal l  ac t  in  consul tat i on wi th the organisat i ons  of  employers  and workers  concerned 

(Ar t .  7(1) ) .  

 

Provis ion sha l l  be made for  c lose col l aborat ion between employers  and workers  or  t hei r  

representat i ves  in t he appl icat i on of  the requi red measures  (Ar t .  7(2) ) .  

 

 

 

105.  Par t  I I I  o f  I LO Convent ion No.  152 (Ar t .  8  to  40)  prescr ibes  deta i l ed technical  measures  

wi th regard to safety and heal th in  dock  work .  These re late to,  in ter  a l ia ,  fenc ing of  unsafe  

workplaces ,  l i ght ing of  workplaces ,  sui t abi l i t y  of  s tack ing areas ,  w idth of  passageways,  f i r e-

f ight ing means,  guarding  of  dangerous  par ts  of  machinery,  e lec t r ica l  equipment ,  access  to  

ship 's  holds  and cargo decks ,  hatch  covers ,  l i f t i ng appl i ances ,  loose gear ,  lay-out  of  conta iner  

terminals ,  pack ing of  dangerous  cargoes ,  excess ive noise,  personal  pro tec t ive equipment ,  

rescue of  persons  in  danger ,  medical  examinat ions ,  safety and heal th  commi t tees ,  safet y  

t ra in ing,  repor t i ng of  acc idents  and d iseases ,  and sani tary and washing fac i l i t ies .  

 

Recommendat ion No.  160 conta ins  supp lementary technical  provis ions  (Para  5 and 7 et  seq. ) .  

 

 

 

106.  Each Member  which rat i f i es  Convent ion No.  152 shal l :  

(1)  spec i f y  t he  dut i es  i n  respec t  of  occupat ional  safety  and heal th of  persons  and 

bodies  concerned wi th dock  work ;  

(2)  take necessary measures ,  inc luding the provis ion of  appropr iate penal t i es ,  to  

enforce the provis ions  of  the Convent ion;  
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(3)  provide appropr ia te i nspec t i on serv ices  to superv ise the appl icat ion of  the measures  

to be taken in pursuance of  the Convent ion,  or  sat i s fy  i tse l f  t hat  appropr iate  inspec t ion  

is  car r ied out  (Ar t .  41) 187.  

 

 

 

107.  The 2005 vers ion o f  the ILO Code of  Prac t i ce on Safety and Heal th  in  Por ts  provides  

prac t ica l  recommendat ions .  This  i ns t rument  compr i ses  about  500 pages and inc ludes  some 120 

i l lus t rat i ons .  I ts  table of  contents  not  only  i l l us t ra tes  the encyc lopaedic  approach towards  the  

regulat i on  of  heal th  and safety fo l l owed by i ts  authors ,  but  a lso  g i ves  a  fa i r  overv iew of  spec i f i c  

heal th and safety- re levant  aspec ts  of  por t  labour :  

 

 

Figure 10.  Table of  contents  of  t he ILO Code of  Prac t ice on Safety  and Heal th in  Por ts  (source:  

ILO 188)  

 

1 .  I n t roduc t ion,  scope,  implementat i on and def i n i t i ons  

1.1.  Int roduc t i on  

1.1.1.  General  overv iew o f  the por t  i ndus t ry  

1.1.2.  Reasons for  t he publ icat i on of  th is  code 

1.2.  Scope 

1.3.  Imp lementat i on  

1.4.  Innovat ions  in por ts  

1.5.  Def in i t ions  

 

2.  General  provis ions  

2.1.  Respons ib i l i t ies  

2.1.1.  General  requi rements  

2.1.2.  Competent  author i t ies  

2.1.3.  Por t  employers  

2.1.4.  Cont rac tors  and labour  or  serv ice prov iders  

2.1.5.  Ships '  of f i cers  

2.1.6.  Management  

2.1.7.  Superv isors  

2.1.8.  Por tworkers  

2.1.9.  Sel f -employed persons  

2.1.10.  Safety  and heal th  adv isers  

                                                             
187 Nat i ona l  laws  o r  regu la t i ons  sha l l  p resc r i be t he t ime- l im i ts  wi th in  wh ich the  prov is i ons  o f  the  
Convent ion sha l l  app ly  i n  respec t  o f :  

(1 )  t he  cons t ruc t ion  or  equ ipp ing o f  a  sh ip ;  
(2)  t he  cons t ruc t ion  or  equ ipp ing o f  any shore-based l i f t i ng  app l iance o r  o the r  cargo-
hand l ing  app l i ance;  
(3)  t he  cons t ruc t ion  o f  any i tem  of  loose gea r  (A r t .  42 (1) ) .  

However ,  these t ime- l im i ts  sha l l  no t  exceed fou r  yea rs  f rom  the date  o f  ra t i f i ca t ion  o f  the  
Convent ion (Ar t .  42(2) ) .  
188 X. ,  ILO code o f  prac t i ce  Safe ty  and hea l th  i n  por ts ,  Geneva,  I n ternat i ona l  Labour  Of f i ce ,  2005,  
h t tp : / / www. i lo .o rg / pub l i c / l i bdoc / i lo / 2005/105B09_39_engl . pdf ,  XI I I -XXX.  
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2.1.11.  Other  persons  at  work  

2.1.12.  Passengers  and o ther  non-workers  

2.2.  Management  of  safet y  and heal th  

2.2.1.  General  requi rements  

2.2.2.  Risk  assessment  sys tems  

2.2.3.  Safety  and heal th management  sys tems  

2.3.  Safe sys tems of  work  

2.4.  Organi za t ion  

2.4.1.  Organi zat i on for  sa fety  and heal th  

in  por ts  

2.4.2.  Safety  and heal th commi t tees  

2.4.3.  Safety  representat i ves  

2.5.  Repor t i ng and inves t i gat ion of  acc idents  

2.5.1.  I n-house repor t ing of  acc idents  

2.5.2.  Statutory  repor t i ng  of  acc idents  

2.5.3.  I nves t i gat i on of  acc idents  

2.6.  Selec t ion and t ra in ing  

2.6.1.  Selec t i on of  por tworkers  

2.6.2.  Tra in ing needs  

2.6.3.  I nduc t i on t ra in ing  

2.6.4.  Job-spec i f i c  t ra in ing  

2.6.5.  Tra in ing methods  

2.6.6.  Evaluat i on of  t r a in ing  

2.7.  Informat ion for  por tworkers  

2.8.  Spec ia l  f ac i l i t i es  for  d isabled persons  

 

3.  Por t  i n f ras t ruc ture,  p lant  and equipment  

3.1.  General  prov is ions  

3.1.1.  Separat i on of  peop le and vehic les  

3.1.2.  Sur faces  

3.1.3.  L ight ing  

3.1.4.  F i re precaut ions  

3.1.4.1.  General  requ i rements  

3.1.4.2.  F i re protec t i on  

3.1.4.3.  F i re a larms  

3.1.4.4.  F i re- f i ght i ng equipment  

3.1.5.  Means of  escape in  case of  f i r e  

3.2.  Traf f ic  routes  

3.2.1.  Roadways  

3.2.2.  Walkways  

3.2.3.  Other  mat ters  

3.3.  Cargo-handl i ng areas  

3.3.1.  Layout  

3.3.2.  Edge protec t i on  

3.3.3.  Quay edges  
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3.3.4.  Fenc ing  

3.3.5.  Quays ide l adders  

3.3.6.  L i f e-sav ing equipment  

3.4.  Shore-s ide access  to  ships  

3.4.1.  General  requi rements  

3.4.2.  Shore ramps and passenger  walkways  

3.4.3.  Landing s tages  

3.4.4.  Steps  and s ta i rways  

3.4.5.  Quays ide l adders  

3.5.  Access  to ter minal  bui l d ings ,  s t ruc tures  and p lant  

3.5.1.  General  requi rements  

3.5.2.  Sta i rways  and s teps  

3.5.3.  F ixed ladders  and walkways  

3.5.4.  Por table l adders  

3.5.5.  Rope ladders  

3.5.6.  L i f ts  

3.6.  Terminal  p lant  and equ ipment  

3.6.1.  General  requi rements  

3.6.2.  Mobi l e equipment  

3.6.2.1.  I n ternal  movement  vehic les  

3.6.2.2.  V isual  d isplay  screens  i n vehic les  

3.6.2.3.  Skeleta l  t ra i lers  

3.6.2.4.  Tres t l es  

3.6.2.5.  Goosenecks  

3.6.2.6.  Rol l  t r a i l ers  and casset tes  

3.6.2.7.  Hand t rucks  and t ro l l eys  

3.6.2.8.  Cargo p lat forms  

3.6.2.9.  Access  or  l ashing cages  

3.6.3.  Conveyors  

3.6.4.  E lec t r ica l  equipment  

3.6.5.  Hand too ls  

3.6.6.  Machinery  

3.6.7.  Moor ing dolphins  and bol l ards  

3.6.8.  Vehic le sheet ing fac i l i t ies  

3.6.9.  Other  equipment  

3.7.  Bulk  cargo ter minals  

3.7.1.  Bulk  sol i ds  

3.7.2.  Bulk  l iqu ids  and gases  

3.8.  Conta iner  ter minals  

3.8.1.  Def in i t i ons  

3.8.2.  General  requi rements  

3.8.3.  Segregat ion  

3.8.4.  Recept ion fac i l i t i es  

3.8.5.  Cont ro l  r ooms  

3.8.6.  Gr ids  
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3.9.  Passenger  terminals  

3.10.  Ro l l -on- ro l l -of f  ( ro- ro)  ter minals  

3.11.  Warehouses  and t rans i t  sheds  

3.12.  Gatehouses  and quay  of f ices  

3.12.1.  Gatehouses  

3.12.2.  Quay of f ices  

3.13.  Por t  ra i lways  

3.14.  Tenders  and work  boats  

3.15.  Personal  protec t ive equipment  

3.15.1.  General  requ i rements  

3.15.2.  Storage and main tenance of  personal  protec t ive equipment  

 

4.  L i f t ing appl i ances  and loose gear  

4.1.  Bas ic  requi rements  

4.1.1.  General  requi rements  

4.1.2.  Brakes  

4.1.3.  E lec t r ica l  supply  

4.1.4.  Safe work ing l oad (SWL)  

4.1.5.  Cont ro ls  

4.1.6.  L imi t ing dev ices  

4.1.7.  Lubr icat i on  

4.1.8.  Operator 's  cab  

4.1.9.  Overhaul i ng weight  

4.1.10.  Swivels  

4.1.11.  Tyres  

4.1.12.  Access  

4.1.13.  Winch and rope drums,  l eadsand anchorages  

4.1.14.  Maintenance 

4.2.  Tes t i ng,  thorough examinat ion,  mark ing and inspec t ion of  l i f t i ng app l iances  and 

loose gear  

4.2.1.  I n t roduc t i on  

4.2.2.  Tes t ing of  l i f t i ng app l iances  

4.2.3.  Tes t ing of  loose gear  

4.2.4.  Thorough examinat ion  

4.2.5.  Tes t  and examinat ion repor ts ,  regis ters  and cer t i f i cates  

4.2.6.  Mark ing  

4.2.7.  I nspec t i on  

4.3.  L i f t i ng appl i ances  

4.3.1.  Ships '  l i f t i ng appl i ances  

4.3.2.  Shore c ranes  

4.3.3.  L i f t  t r ucks  

4.4.  Loose gear  

4.4.1.  General  requi rements  

4.4.2.  Chains  and chain s l ings  

4.4.3.  Wi re ropes  and s l i ngs  
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4.4.4.  F ibre ropes  and s l i ngs  

4.4.5.  B locks  

4.4.6.  Other  l oose gear  

4.5.  L i f t i ng dev ices  formi ng an i ntegral  par t  of  a l oad 

4.5.1.  General  requi rements  

4.5.2.  F lex ib le i n termedia te bulk  conta iners  (FIBCs)  

4.5.3.  Pal le ts  

 

5.  Safe use of  l i f t i ng appl iances  and loose gear  

5.1.  Bas ic  requi rements  

5.1.1.  General  requi rements  

5.1.2.  P lanning and cont ro l  of  l i f t i ng operat i ons  

5.1.3.  Tra in ing  

5.1.4.  I nspec t i on  

5.1.4.1.  General  i nspec t i on requi rements  

5.1.4.2.  Dai ly  checks  

5.1.4.3.  Week ly  checks  

5.1.4.4.  B locks  

5.1.4.5.  Equipment  not  i n  regular  use  

5.1.5.  Weather  condi t i ons  

5.2.  L i f t i ng appl i ances  

5.2.1.  General  requi rements  

5.2.1.1.  Safe use  

5.2.1.2.  Care and maintenance 

5.2.2.  Ships '  l i f t i ng appl i ances  

5.2.2.1.  Ships '  der r icks  

5.2.2.2.  Use of  coupled der r icks  (union purchase)  

5.2.2.3.  Ships '  cargo l i f t s  

5.2.2.4.  Ships '  mob i le l i f t i ng appl i ances  

5.2.2.5.  Cranes  temporar i l y  ins ta l l ed on ships  

5.2.3.  Shore c ranes  

5.2.4.  L i f t  t r ucks  

5.2.4.1.  General  requ i rements  

5.2.4.2.  Safe use  

5.2.4.3.  Reach t rucks  

5.2.4.4.  S ide- loading fork l i f t  t rucks  

5.2.4.5.  Bat ter i es  

5.2.4.6.  Pedest r ian-cont ro l l ed pal l e t  t rucks  

5.2.5.  Other  l i f t i ng appl i ances  

5.2.6.  Use of  more than one l i f t ing appl iance to l i f t  a  l oad 

5.3.  Loose gear  

5.3.1.  Safe work ing l oad 

5.3.2.  Safe use  

5.3.3.  Ropes and s l i ngs  

5.3.3.1.  Use 
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5.3.3.2.  Storage and maintenance 

5.3.3.3.  Removal  f r om serv ice 

5.3.4.  Other  l oose gear  

5.4.  S ignal lers  

 

6.  Operat i ons  on shore  

6.1.  General  prov is ions  

6.1.1.  General  requi rements  

6.1.2.  Access  ar rangements  

6.1.3.  Housekeeping and c leanl i ness  

6.1.4.  Manual  handl ing  

6.1.5.  Cargo in t rans i t  

6 .1.6.  Operat i onal  maintenance 

6.1.7.  Hot  work  

6.1.8.  Use of  personal  protec t ive equipment  (PPE)  

6.2.  Cargo packaging  

6.3.  Conta iner  operat ions  

6.3.1.  Cont ro l  of  conta iner  operat i ons  

6.3.1.1.  General  requ i rements  

6.3.1.2.  St raddle car r i er  exchange operat i ons  

6.3.1.3.  RMG and RTG exchange operat i ons  

6.3.1.4.  Ent ry  t o s tack ing  areas  

6.3.1.5.  Emergency  procedures  

6.3.2.  Conta iner -s tack ing  areas  

6.3.3.  Conta iner  handl i ng  and l i f t i ng  

6.3.4.  Changing spreader  f rames  

6.3.5.  Access  to tops  of  conta iners  

6.3.6.  Operat i ons  i ns ide conta iners  

6.3.6.1.  Opening conta iners  

6.3.6.2.  Cus toms inspec t i ons  

6.3.6.3.  Pack ing and s t r i pp ing of  conta iners  and other  cargo t ranspor t  

un i ts  

6.3.6.4.  C leaning of  conta iners  

6.3.7.  I n- t rans i t  r epai rs  t o  conta iners  

6.4.  Conveyors  

6.5.  E lec t r ica l  equipment  

6.6.  Fores t  produc ts  

6.6.1.  General  requi rements  

6.6.2.  Storage 

6.6.3.  Handl i ng  

6.7.  Gatehouses  and recept ion bui l d ings  

6.8.  General  cargo operat ions  

6.9.  Machinery  (general )  

6.10.  Mobi l e equipment  (general )  

6.10.1.  General  requ i rements  
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6.10.2.  I nternal  movement  vehic les  

6.10.3.  Tra i l er  operat i ons  

6.10.4.  Tres t l es  

6.10.5.  Goosenecks  

6.10.6.  Rol l  t r a i l ers  

6.10.7.  Casset tes  

6.10.8.  Park ing  

6.10.9.  Refuel l i ng  

6.11.  L iquid bulk  cargoes  

6.12.  Logs  

6.13.  Moor ing operat i ons  

6.14.  Pal le t  handl ing  

6.15.  Passenger  termina ls  

6.16.  Ra i l  operat ions  

6.16.1.  General  requ i rements  

6.16.2.  Loading and unload ing of  ra i l  wagons  

6.16.3.  Mov ing ra i l  wagons 

6.17.  Ro l l -on- ro l l -of f  ( ro- ro)  operat ions  

6.18.  Scrap metal  

6.19.  Sol id  bulk  cargoes  

6.20.  Stack ing and s towing of  goods  

6.21.  Steel  and other  metal  produc ts  

6.21.1.  General  requ i rements  

6.21.2.  Storage 

6.21.3.  Handl i ng  

6.22.  Trade vehic les  

6.23.  Tra f f ic  cont ro l  

6.24.  Warehouses  and t rans i t  sheds  

6.25.  Conf ined spaces  

6.25.1.  General  requ i rements  

6.25.2.  Hazards  and precaut ions  

 

7.  Operat i ons  af l oat  

7.1.  General  prov is ions  

7.2.  Access  to ships  

7.2.1.  General  requi rements  

7.2.2.  Accommodat ion ladders  

7.2.3.  Gangways  

7.2.4.  Por table l adders  

7.2.5.  Rope ladders   

7.2.6.  Bulwark  s teps  

7.2.7.  Access  to the decks  of  bulk  car r i ers  and other  large ships  

7.2.8.  Access  to barges  and other  smal l  sh ips  

7.2.9.  Access  to ro- ro ships  

7.2.10.  Ship- to-ship access  
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7.2.11.  Access  by  water  

7.3.  Access  on board ships  

7.3.1.  General  requi rements  

7.3.2.  Access  to holds  

7.3.3.  Access  to deck  cargo  

7.4.  Hatches  

7.4.1.  Hatch cover ings  

7.4.2.  Handl i ng hatch cover ings  

7.4.3.  Stack ing and secur ing of  hatch cover ings  

7.4.4.  Pro tec t i on of  hatches  

7.5.  Work  i n  holds  

7.5.1.  General  requi rements  

7.5.2.  Work ing prac t ices  

7.6.  Work  on deck  

7.6.1.  General  requi rements  

7.6.2.  Lashing and secur ing of  cargo  

7.7.  Shot  cargo  

7.8.  Conta iner  ships  

7.8.1.  General  requi rements  

7.8.2.  Deck  work ing  

7.8.3.  Conta iner  t op work ing  

7.9.  Ro- ro ships  

7.9.1.  General  requi rements  

7.9.2.  Vehic le movements  

7.9.3.  Passenger  movements  

7.9.4.  Vehic le l ashing operat i ons  

7.9.5.  Cargo l i f t s  

7.10.  Bulk  car r i ers  

7.11.  Hot  work  

 

8.  Dangerous  goods  

8.1.  Packaged dangerous  goods  

8.1.1.  General  requi rements  

8.1.2.  I n ternat i onal  ar rangements  

8.1.3.  Un i ted Nat ions  c lass i f i cat ion  

8.1.4.  IMDG Code 

8.1.5.  Check ing of  packaged dangerous  goods  

8.2.  Sol i d  bulk  cargoes  

8.3.  Bulk  l i qu ids  and gases  

8.4.  Operat i onal  precaut ions  

8.4.1.  General  requi rements  

8.4.2.  Tra in ing  

8.4.3.  Cont ro l  of  ent ry  and presence 

8.4.4.  Not i f i cat i on of  dangerous  goods 

8.4.5.  Check ing the i nformat ion  
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8.4.6.  Handl i ng and s towage 

8.4.7.  Emergency  ar rangements  in  t he por t  area  

8.4.8.  Spec ia l  prov is ions   

8.4.9.  Repai r  and maintenance work  

 

9.  Heal th  

9.1.  Hea l th hazards  

9.1.1.  General  requi rements  

9.1.2.  Dangerous  goods and fumigat ion  

9.1.3.  Dus ty  cargoes  

9.1.4.  Other  cargoes  

9.1.5.  No ise  

9.1.6.  Fat igue 

9.1.7.  Fumes  

9.1.8.  V ibrat i on  

9.1.9.  Abnormal  env i ronments  

9.1.10.  Other  heal th aspec ts  

9.1.11.  Ergonomics  

9.2.  Occupat ional  heal th serv ices  

9.2.1.  General  pr i nc ip les  

9.2.2.  F i rs t -a id personnel  

9.2.3.  Personnel  prov id ing occupat iona l  heal th serv ices  

 

10.  Personnel  wel fare fac i l i t ies  

10.1.  General  prov is ions  

10.2.  Toi le t  f ac i l i t i es  

10.3.  Washing fac i l i t i es  

10.4.  Cloth ing accommodat ion  

10.5.  Dr ink ing water  

10.6.  Mess  rooms and canteens  

10.7.  Hi r i ng hal ls  and wai t ing rooms  

 

11.  Emergency ar rangements  

11.1.  Emergency  ar rangements  on shore and ship  

11.1.1.  General  requ i rements  

11.1.2.  I n jur ies  and i l l  heal th  

11.1.3.  Rescue 

11.1.4.  Proper ty  damage 

11.1.5.  F i re  

11.1.6.  Cargo spi l l age  

11.1.7.  Fal ls  i n to water  

11.1.8.  Fai l ure of  serv ices  

11.1.9.  Severe weather  and other  natura l  hazards  

11.1.10.  Major  hazard i ns ta l l a t ions  

11.2.  Emergency  p lanning  
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11.2.1.  General  requ i rements  

11.2.2.  Scope 

11.2.3.  Respons ib i l i t i es  

11.2.4.  L ia ison  

11.2.5.  Emergency  p lans  

11.2.5.1.  General  requi rements  

11.2.5.2.  Essent ia l  personnel  

11.2.5.3.  Roles  

11.2.5.4.  Emergency  cont ro l  cent re  

11.2.5.5.  Publ icat i on,  exerc ise and rev iew 

11.3.  Emergency  equipment  

 

12.  Other  re levant  safety  mat ters  

12.1.  Env i ronment  

12.1.1.  General  requ i rements  

12.1.2.  Env i ronmental  management  sys tems  

12.1.3.  Env i ronmental  aspec ts  of  por t  operat i ons  

12.1.4.  Precaut ions  

12.2.  Secur i ty  
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Figure 11.  Cargo handl ing symbols  as  expla ined in the ILO Code of  Prac t ice on Safety  and 

Heal th i n  Por ts  (source:  I LO 189)  

 

 
 

 

 

Figure 12.  Cor rec t  pos i t i on of  s ignal ler  as  expla ined in t he ILO Code of  Prac t ice on Safety  and 

Heal th i n  Por ts  (source:  I LO 190)  

 

 

                                                             
189 X. ,  ILO code o f  prac t i ce  Safe ty  and hea l th  i n  por ts ,  Geneva,  I n ternat i ona l  Labour  Of f i ce ,  2005,  
h t tp : / / www. i lo .o rg / pub l i c / l i bdoc / i lo / 2005/105B09_39_engl . pdf ,  174,  F igure  53.  
190 X. ,  ILO code o f  prac t i ce  Safe ty  and hea l th  i n  por ts ,  Geneva,  I n ternat i ona l  Labour  Of f i ce ,  2005,  
h t tp : / / www. i lo .o rg / pub l i c / l i bdoc / i lo / 2005/105B09_39_engl . pdf ,  239,  F igure  72.  
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108.  Turning to IMO ins t ruments ,  the Container  Safety Convent ion (CSC)  f i r s t  of  a l l  l ays  down 

ru les  for  the maintenance of  conta iners .  I ts  ob jec t i ves  are (1)  t o ma inta in a h igh l evel  of  safet y  

of  human l i f e  in  t he t ranspor t  and handl i ng of  conta iners  by provid ing general l y  acceptable tes t  

procedures  and re lated s t rength requi rements ;  and (2)  t o fac i l i t a te the i nternat i onal  t r anspor t  of  

conta iners  by provid ing uni form internat i onal  safet y regulat i ons ,  equal ly  app l icable to a l l  modes 

of  sur face t ranspor t .  

 

 

 

109.  The Internat i onal  Mar i t ime Dangerous  Goods  Code ( IMDG Code)  sets  safety  s tandards  for ,  

in ter  a l ia ,  the handl i ng of  dangerous  goods in por t s .  I t  conta ins  provis ions  on  t ra in ing,  f ocus ing 

on three main t ra in ing e lements :  genera l  awareness  t ra in ing,  ro le spec i f i c  t ra in ing and safety  

t ra in ing (Chapter  1.3) .  I t  prov ides  that  shore  based personne l  engaged in the  t ranspor t  o f  

dangerous  goods intended to be t ranspor ted by sea sha l l  receive t ra in ing i n  the contents  of  t he  

dangerous  goods provis ions  commensurate wi th thei r  respons ib i l i t i es  (Sec t i on 1.3.1.1) .  

 

 

 

110.  The Revised Recommendat ions  on the Safe Transpor t  of  Dangerous  Cargoes  and Related  

Ac t iv i t i es  i n  Por t  Areas  are a l igned wi th the provi s ions  of  t he  (now binding)  IMDG Code.  They  

are i n tended to set  out  a  s tandard f ramework  wi th in which l egal  requi rements  can be prepared 

by governments  to ensure  the  safe t ranspor t  and handl i ng of  dangerous  cargoes  i n por t  areas .  

 

 

 

111.  The CSS Code provides  that  personnel  commiss ioned to tasks  of  cargo s towage and 

secur ing should be proper ly  qual i f i ed and exper ienced (Genera l  Pr inc ip les) .  

 

 

 

112.  The IMO Recommendat ions  on the Safe Transpor t  of  Dangerous  Cargoes  and Related 

Ac t iv i t i es  i n  Por t  Areas  provide that  every person engaged in the  t ranspor t  and handl i ng  o f  

dangerous  cargoes  shoukd receive t ra in ing  commensurate w i th  h is  respons ib i l i t i es .  To  th is  end,  

regulatory  author i t ies  should es tabl ish min imum requi rements  for  t r a in ing  and,  where  

appropr iate,  qua l i f i cat i ons  for  each person involved (Sec t ion 4.1.1,  4.2.1 and 4.3.1) .  The 

Recommendat ions  descr ibe the t ra in ing content  (Sec t ion 4.4.1.1 et  seq. )  

 

 

 

113.  The BLU Code prov ides ,  i n ter  a l ia ,  t hat  sol i d  bulk  t erminal  operators  should  ensure  tha t  

they only accept  ships  that  can safe l y  ber th a longs ide thei r  ins ta l la t ion.  Terminal  equipment  

should be proper l y  cer t i f i cated and mainta ined in accordance wi th the re levant  nat i ona l  
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regulat i ons  and/or  s tandards ,  and only operated  by duly qual i f i ed and,  i f  appropr iate,  

cer t i f i cated personnel .   W here automat ic  weigh ing  equipment  is  provided,  th is  should be  

cal ibrated at  regular inte rvals .  Terminal  personne l  should be t ra ined in a l l  aspec ts  of  safe  

loading and unloading of  bulk  car r iers ,  commensurate wi th thei r  r espons ib i l i t ies .  The t ra in ing  

should be  des igned to prov ide fami l iar i t y  wi th the  general  hazards  of  l oad ing,  unloading and 

car r iage of  bu lk  cargoes  and the adverse ef fec t  improper  cargo  handl ingoperat i ons  may have 

on the safety of  the ship.   Terminal  operators  should ensure that  personnel  i nvolved in the  

loading and un loading operat i ons  areduly res ted to  avoid fat i gue ( i t em 2.3) .  

 

 

 

114.  I n  add i t ion to the spec i f i c  regulat i ons  out l ined above,  safe and heal thy work ing condi t ions  

are guaranteed by a  number  of  general  t r eat i es  (see,  for  example ,  Ar t .  7(b)  of  the the  

Internat i onal  Covenant  on  Economic  Soc ia l  and Cul tura l  Rights ) .  

 

 

 

 

5.5.3.  Facts and f igures 

 

 

115.  To our  knowledge,  no wor ldwide f i gures  or  s tat is t ics  on occupat ional  hea l th and safety i n  

por t  l abour  are mainta ined.  Even so,  por t  labour  cont inues  to  be  wide ly  regarded as  a  

par t icu lar l y  dangerous  occupat ion 191.  

 

 

 

 

  

                                                             
191 See a l ready supra ,  pa ras  23 and 49.  
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5.6. Policy and legal issues 
 

 

5.6.1.  Labour  market  issues 

 

 

-  Impor tance and out l i ne  

 

 

116.  As  we have exp la ined 192,  the i dent i f i cat i on of  res t r ic t ions  af fec t i ng the func t i oning of  t he 

por t  l abour  market  is  one of  the main ob jec t i ves  of  our ,  pr imar i l y  l egal ,  analys is  of  cur ren t  

European por t  l abour  regimes.  

 

In  t he course of  t he 20th century,  many pool  and worker  reg is t rat i on sys tems became encrus ted  

wi th  far - reaching res t r ic t ive  ru les  and prac t ices  wh ich subs tant i a l l y  i nc reased cos t  and af fec ted  

the  compet i t i veness  of  por ts ,  led to incessant  complaints  by employers ,  a t t rac ted the at tent i on  

of  several  i n ternat i onal  ins t i tu t i ons  such as  the  Internat i ona l  Labour  Organizat i on  and the 

W or ld Bank,  and of  course d id not  go unnot iced  by academic  researchers .  Below,  we shal l  

out l ine the problem in general  t erms.  W e wi l l  d iscuss ,  in  that  order ,  the terminology,  typ ical  

examples  of  both res t r ic t ions  on employment  and res t r ic t i ve work ing prac t ices ,  pol icy  

responses  to date,  and the  spec i f i c  in ternat ional  regulat i on of  c losed shop s i tuat i ons  and 

access  to the market  f or  t emporary agency work .  

 

In  the EU chapter ,  we shal l  h ighl i ght  a number  of  cases  where res t r ic t i ons  were tes ted aga ins t  

EU law.  In the count r y chapters  i n  Volume I I ,  t hen,  we shal l  t r y  to i nventory res t r ic t ions  as  they  

occur  i n  the EU's  por ts  t oday 193.  

 

 

 

117.  Our  focus  on res t r i c t ions  should of  course not  obscure the fac t  that  many por t  workers  

take ser ious  pr ide i n del i ver ing quick  and h igh-qual i t y  work 194 and that ,  i n  many por ts ,  reform 

processes  have succeeded in eradicat ing most ,  i f  not  a l l ,  r emain ing res t r ic t ions .  I n addi t i on,  

not  a l l  r es t r ic t ions  are per  se  agains t  t he l aw;  i f  cer ta in condi t ions  are met ,  a number  of  

res t r ic t ions  may f i nd  a  jus t i f i cat i on 195.  F inal l y ,  one should not  f orget  t hat ,  a l l  i n ternat i onal  

regulat i ons  notwi ths tanding,  t he  f luc tuat ing  nature of  por t  t r af f i c  s t i l l  r esu l ts  in  job i nsecur i t y  

and/or  t emporary unemployment  f or  many,  espec ia l ly  casual l y  employed,  workers .  

 

 

 

 

                                                             
192 See supra ,  pa ras  3  and 30 .  
193 For  more deta i l s ,  see esp.  the  Be lg ium  and UK chapt ers ,  i n f ra ,  pa ra  439  et  seq.  and  1889  et  seq .  
respec t i ve l y .  
194 Compare a l ready P ie te rs ,  L .J . ,  "Havenwerk  i n  de pe i l ing" ,  Ti jdsch r i f t  voor  Ve rvoe rswetenschap  
1984,  (138 ) ,  149.  
195 See a l ready supra ,  pa ra  31.  
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-  Ter minology  

 

 

118.  A lan S.  Harding def i nes  res t r ic t ive prac t ices  as  

 

those prac t ices ,  not  t hemselves  necessary  for  t he  heal th or  safety  of  t he  work force,  

which cause an enterpr ise to operate i n  a l ess  produc t ive way or  at  a h igher  cos t  than 

is  poss ib le and reasonable 196.  

 

The same author  exp la ins  that  such prac t ices  may or ig inate  f rom government  regulat i ons ,  f rom 

management  dec is ions ,  f rom labour  agreements  o r ,  in  many cases ,  f rom the unwr i t t en cus tom 

of  t he por t .  Clear l y  cos t  i s  cent ra l  t o  any cons iderat i on  of  res t r ic t i ve prac t i ces ,  whether  on the 

output  s ide  as  cos t  per  ton  handled,  or  on the i nput  s ide as  cos t  of  l abour .  Usual l y  cos t  is  

af fec ted by the res t r ic t ive  prac t ice as  a der ived var iable,  f or  example when twelve men have to  

be a l l ocated to a task  that  technical l y  requi res  only ten.  However ,  t here are other  prac t ices  

where cos t  enters  d i rec t l y ,  f or  i ns tance in t he  percentage increase in t he  normal  rate  that  is  

requi red for  over t ime work  (where the  hours  c lassed as  over t ime have been def i ned 

e lsewhere) ;  t h is  is  where the border l i ne  between a reasonable  or  normal  prac t ice and a  

res t r ic t ive prac t ice begins  to be sub jec t i ve.  For  example,  ext ra payment  f or  the  evening  shi f t  or  

for  n ight  work  may be cons idered " reasonable"  and is  cer ta in l y  common,  even though i t  

mi l i ta tes  agains t  t hree  shi f t  work ing.  The ideal  is  to have equal  payment  on  a l l  sh i f ts ,  wi th a  

shi f t  rotat i on in order  to achieve equi table t reatment  for  a l l  members  of  t he work force 197.   

 

Harding a lso notes  that  por t  workers ,  protec ted by res t r ic t ions ,  and g iven the c ruc ia l  r o le of  

por ts  i n  the nat i onal  economy,  have tended to achieve a pr i v i leged wage level  compared wi th  

those employed in s imi lar  though arguably less  arduous jobs  in warehous ing and other  

occupat ions .  There have been several  examples  where th is  pr i v i leged pos i t ion has  resul ted  

f inal ly  i n  a negat i ve  at t i t ude  towards  the por t  workers  on the par t  o f  t he  general  pub l ic  and -  

probably more impor tant l y  -  on the par t  of  t he other  unions  af f i l i a ted wi th  the cent ra l  union  

organisat i on 198.  

 

Recent ly ,  Michel  P igenet  s t ressed that  res t r ic t i ve  prac t ices  which have been in  ex is tence,  i n  

some cases ,  f rom t ime immemor ia l ,  der i ve f rom a cul ture grounded in the need to evade and 

res is t  explo i t at i on 199.  L ikewise,  i n  in terv iews,  several  t r ade union representat ives  tended to 

                                                             
196 Ha rd ing,  S . ,  Rest r i c t i ve  Labor  Prac t i ces  i n  Seapor ts ,  W ash ington,  W or ld  Bank ,  Oc tobe r  1990 ,  
h t tp : / / www-
wds . wor ldbank .org /serv le t / W DSContentServe r /W DSP/IB /1990/10/01/000009265_3960929231915/ Re
ndered/PDF/mul t i_page.pd f ,  2 ,  para  4 .  
197 Ha rd ing,  S . ,  Rest r i c t i ve  Labor  Prac t i ces  i n  Seapor ts ,  W ash ington,  W or ld  Bank ,  Oc tobe r  1990 ,  
h t tp : / / www-
wds . wor ldbank .org /serv le t / W DSContentServe r /W DSP/IB /1990/10/01/000009265_3960929231915/ Re
ndered/PDF/mul t i_page.pd f ,  2 ,  para  4 .  
198 Ha rd ing,  S . ,  Rest r i c t i ve  Labor  Prac t i ces  i n  Seapor ts ,  W ash ington,  W or ld  Bank ,  Oc tobe r  1990 ,  
h t tp : / / www-
wds . wor ldbank .org /serv le t / W DSContentServe r /W DSP/IB /1990/10/01/000009265_3960929231915/ Re
ndered/PDF/mul t i_page.pd f ,  14 ,  para  35.  
199 P igenet ,  M. ,  "Labour  and t rade un ion cu l t u res :  the  id ios ync ra t i c  expe r ience  o f  the  European  
dock workers  i n  t he 19t h  to  the  21s t  centu r ies " ,  European  Rev iew of  Labour  and Research 2012,  Vo l .  
18 ,  (143 ) ,  152.  
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dismiss  a l l  compla ints  about  res t r ic t ive prac t ices ,  which they legi t im ise as  'protec t ive '  

prac t ices 200.  Of ten the workers  c l ing to  the  res t r i c t ions  in  order  t o  keep up the numbers 

employed on a  job  beyond the  level  real l y  requi red.  The whole issue of  res t r ic t ive  prac t ices  is  

indeed d i rec t ly  re lated to the fear  of  underemployment .  The por t  workers  seek  to protec t  

themselves  i n many por ts  by recourse to "make-work"  pol ic i es  or  ru les  des igned to ensure that  

one gang does  not  depr i ve another  one of  a poss ib le job 201.  Peter  Turnbul l  concedes that ,  wh i le  

most  work ing  prac t ices ,  when f i rs t  i n t roduced,  seemed reasonable,  t hey of ten became 

res t r ic t ive wi th the passage of  t ime as  methods  of  work  organ isat i on  changed and new 

technology was int roduced 202.  Jean-Georges  Baude la i re points  out  t hat  res t r ic t ions  are of ten 

rat ional ised on the bas is  of  safet y requi rements  whi l e t hei r  r eal  purpose is  indeed to ensur e  

maximum employment  and remunerat ion 203.  

 

Our  research suggests  that ,  whereas  h is tor ica l l y  res t r ic t ions  came into being as  a response to  

the casual  nature of  employment ,  t hey of ten cont inue to charac ter ise employment  re lat i onships  

at  por ts  were work  has  been re-organised a long the  l i nes  of  general  l abour  law.  Th is  may be  

due to  several  fac tors ,  such as  t radi t i on  and cus toms,  t rans i t ional  ru les  in  reform schemes,  or  

s imply s t rong union  power .  Here again,  a formal - lega l  banal isat i on of  employment  condi t i ons  is  

sure l y  no guarantee that  a l l  spec i f i c i t i es  of  por t  labour  wi l l  be rooted out .  

 

 

 

119.  Below,  we have t r ied to d is t i nguish between (1)  res t r ic t ions  on employment  and (2 )  

res t r ic t ive work ing  prac t i ces .  Res t r ic t ions  on  employment  l imi t  the f reedom of  an employer  t o  

h i re s taf f ,  to  dec ide where and when he does  so ,  to selec t  candidates  and to dec ide on the  

number  and compos i t i on  of  teams or  groups  needed for  a par t icu lar  job.  Res t r ic t ive work ing  

prac t ices ,  then,  concern res t r ic t ive ar rangements  which are implemented once the workers  ar e  

employed.  I n other  words ,  the f i rs t  t ype of  res t r i c t ions  operates  before  workers  are engaged,  

the  second in the course of  work .  Even i f  t h is  d is t inc t i on may appear  a b i t  academic ,  we 

be l ieve that  i t  might  be  helpfu l  i n  t he  context  of  f u ture  l egal  assessments  o f  the var ious  t ypes  

of  res t r ic t i ons  i n the context  of  both i n ternat i onal  and EU law.  I n the context  of  EU law,  f or  

example,  res t r ic t ions  on  employment  are probab ly more l i ke l y  t o impact  on f ree movement ,  

whi l e  res t r ic t i ve  work ing  prac t ices  may,  i n  cer ta in c i rcumstances ,  be  conduc ive  to abuses  of  a  

dominant  pos i t i on  by  a pool  agency or  a  terminal  operator .  St i l l ,  the  d is t i nc t i ons  wi l l  not  a lways  

be an easy one.  For  example,  res t r ic ted work ing hours  (dai l y  work ing t ime,  over t ime ru les ,  sh i f t  

sys tems,  l im i tat i ons  on n ight  and weekend work ,  etc . ) ,  wh ich are a t yp ical  example of  a  

res t r ic t ive work ing prac t ice,  may enta i l  ser ious  cons t ra ints  of  the f reedom of  employers  to  

engage labour .  

                                                             
200 See,  fo r  example ,  Turnbu l l ,  P .  and W es ton,  S . ,  "Employment  regu la t ion ,  s ta te  in te rvent ion  na d  
the econom ic  per fo rmance o f  European por ts " ,  Cambr idge Journa l  o f  Economics  1992,  (385 ) ,  394.  
201 Evans ,  A .A . ,  Technica l  and soc ia l  changes  in  the wor ld ' s  por ts ,  Geneva,  In t ernat iona l  Labour  
Of f i ce ,  1969,  208.  
202 Turnbu l l ,  P . ,  Soc ia l  d i a logue in  the process  o f  s t ruc tura l  ad jus tment  and pr iva te  sec to r  
par t i c i pa t ion  in  po r ts :  A  prac t i ca l  gu idanc e manual ,  Geneva,  In t ernat iona l  Labour  Organ i zat i on ,  
2006,  
h t tp : / / www. pp ia f .org /s i tes /pp ia f . o rg / f i l es /documents / too lk i t s /Por too lk i t /Too lk i t / re ference/ ILO%20por t
s -socd ia lgu ide l i nes .pdf ,  6 .  
203 Baude la i re ,  J . -G. ,  Admin is t ra t ion  e t  exp lo i ta t i on  por t ua i res ,  Par is ,  Ey ro l l es ,  1979,  325.  
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-  Examples  of  res t r ic t ions  on employment  

 

 

120.  The fo l l owing res t r ic t ions  on employment  in  t he por t  l abour  market  seem to occur  

commonly (and may be combined wi th one another ) :  

 

-  compulsory  reg is t rat i on :  regu lar  por t  workers ,  whether  permanent l y  employed or  not ,  

must  be regis tered and en joy pr ior i t y  of  employment .  This  requi rement  is  cent ra l  i n  ILO 

Dock  W ork  Convent ion No.  137;  

 

-  mandatory  pool  sys tem :  por t  workers  (or  cer ta in categor ies  of  por t  workers )  can  onl y  

be recru i t ed through a poo l  and employers  are not  a l l owed to cont rac t  employees  o f  

the i r  choice;  

 

-  c losed shop :  union membership is  a l egal  or  at  leas t  a fac tual  requi rement  to become 

a por t  worker 204;  

 

-  k in-based recru i t ment  (nepot ism) :  r ec ru i tment  i n  por ts  is  based on t i es  of  k in-ship ,  

whereby access  to the  profess ion  is  of ten reserved for  re lat i ves  of  union  leaders  o r  

members ;  

 

-  prohib i t i on on  permanent  employment :  a l l  por t  workers  are  a l located  to  employers  on  

a dai l y  bas is  and there  is  no poss ib i l i t y  for  employers  to employ workers  on a  

permanent  bas is  (whi l e s takeholders  cons ider  permanent  or  at  leas t  regu lar  employment  

of  general  workers ,  but  espec ia l ly  c rane dr i vers  and other  machinery operators  a key  

determinant  of  commi tment  and phys ical  produc t iv i t y ,  as  fami l i ar i ty  wi th  equipment  

inc reases  the speed of  operat i ons  and reduces  downt ime and damage 205) ;  

 

-  prohib i t i on on sel f -employment :  se l f - employed persons  are no t  a l lowed to per form por t  

labour ;  conversel y,  some por ts  reserve por t  work  for  ( regis tered)  sel f -employed 

workers ;  

 

-  job demarcat ion:  cer ta in tasks  can only be per formed by spec i f i c  subgroups  of  por t  

workers  ( for  example,  c rane dr i vers ,  fork l i f t  dr i vers ,  coal  t r immers ,  lashers ,  ta l lymen,  

etc . ) ,  which  prevents  mu l t i - task ing and h inders  f l ex ib i l i t y  ( in  addi t i on,  in  some por ts ,  

separate regis ters  are  kept  f or  the men who work  in  t he hold,  who must  have spec ia l  

                                                             
204 See more i n f ra ,  pa ra  128 et  seq.  
205 Bar ton,  H.  and Turnbu l l ,  P . ,  "Labour  Regula t i on  and Compet i t i ve  Pe r fo rmance in  the Por t  
T rans por t  Indus t r y :  The Changing For tunes  o f  Th ree  Majo r  Eu ropean Seapor ts " ,  European  Jou rna l  
o f  Indus t r i a l  Re la t i ons  2002,  Vo l .  8 ,  No.  2 ,  (133) ,  138 .  
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sk i l l s ,  and for  those on shore,  but  i n  the case of  conta iner  ships  or  ro- ro sh ips ,  such a  

d is t inc t i on has  l ong been cons idered inappropr iate) 206;  

 

-  a l locat i on by  senior i ty  or  rota (work  shar ing) :  where pool  workers  are a l l ocated to  

employers  on  a  dai l y  (or  shi f t )  bas is  t hrough a poo l ,  employers  have no cont ro l  over  t he  

choice of  t he men they employ,  as  pr i or i t y  may be  g i ven on the  bas is  of  senior i ty  or  as  

workers  may be a l located  on the bas is  of  a rota sys tem which ensures  a fa i r  d is t r ibut i on  

of  jobs  among a l l  workers  but  may prevent  spec ia l isat i on  and h inder  produc t iv i t y  

improvement 207;  

 

-  mandatory  manning  l evels  ( f i xed manning) :  i r r espec t i ve  of  t he  ac tual  demand for  

labour ,  t he number  and compos i t i on of  gangs  are  f i xed by  regulat ions ,  agreements  or  

cus toms and shrouded by concerns  of  work  demarcat ion,  s tatus ,  group cohes ion and 

safety fac tors 208.  W hi le t he technological  evolut i on which  has  marked por t  l abour  i n  t he 

20th  century  has  led  to  a  reduc t ion i n  labour  force ,  some por ts  have not  changed thei r  

manning prac t ices  i n  l ine  wi th the new condi t ions  and employ  more workers  per  gang 

than are ac tual ly  needed 209;  

 

-  prohib i t i on on t rans fer  of  workers  to another  hatch of  t he same ship:  por t  workers  

work ing a par t icu lar  hatch are prevented f rom being t rans fer red to another  hatch of  t he  

same ship dur ing a g i ven shi f t ,  meaning that  a gang f in ish ing a hatch ear l y  wi l l  s tand by  

id le and be paid for  the remainder  of  t he shi f t  or  hal f -sh i f t  as  the case may be,  and tha t  

the work force in d i f f erent  ho lds  cannot  be ad jus ted to the respec t i ve volumes  of  work 210;  

 

-  prohib i t i on on t rans fer  of  workers  f rom one ship to another  (one shi f t ,  one  ship) :  a  

s imi lar  ban may apply  to  the  t rans fer  of  por t  workers  f rom one ship to another  dur ing a 

shi f t 211;  

 

-  prohib i t i on on t rans fer  of  workers  f rom ship to  shore and conversely  (no- t rans fer ) :  

there may be cons iderable advantage in being able to reduce the number  o f  men in the  

                                                             
206 See,  fo r  example ,  Evans ,  A .A . ,  Technica l  and soc ia l  changes  in  the wor l d ' s  por ts ,  Geneva ,  
In ternat iona l  Labour  Of f i ce ,  1969,  45;  Hard ing,  S . ,  Rest r i c t i ve  Labor  P rac t i ces  in  Seapor ts ,  
W ash ington,  W or ld  Bank ,  Oc tobe r  1990,  h t tp : / / www-
wds . wor ldbank .org /serv le t / W DSContentServe r /W DSP/IB /1990/10/01/000009265_3960929231915/ Re
ndered/PDF/mul t i_page.pd f ,  12 ,  para  29;  X. ,  Soc ia l  and labour  p rob lems caused by  s t ruc tura l  
ad jus t ments  in  the por t  i ndus t ry ,  Geneva,  In t ernat iona l  Labour  Of f i ce ,  1996,  21.  
207 See,  i n te r  a l ia ,  Evans ,  A .A . ,  Technica l  and soc ia l  changes  in  the wor l d ' s  po r ts ,  Geneva,  I LO,  
1969,  61 -62;  X. ,  Soc ia l  and labour  p rob lems caused by  s t r ruc tura l  ad jus tments  in  the po r t  indus t ry ,  
Geneva,  In ternat i ona l  Labour  Of f i ce ,  1996,  21.  
208 See  Couper ,  A .D. ,  New cargo-hand l i ng  techn iques :  Impl ic a t ions  f or  por t  employment  and  sk i l l s ,  
Geneva,  In ternat i ona l  Labour  Of f i ce ,  1986,  62;  Evans ,  A .A . ,  Technica l  and s oc ia l  changes  i n  the  
wor ld ' s  po r ts ,  Geneva,  ILO ,  1969,  114.  
209 Ha rd ing,  S . ,  Rest r i c t i ve  Labor  Prac t i ces  i n  Seapor ts ,  W ash ington,  W or ld  Bank ,  Oc tobe r  1990 ,  
h t tp : / / www-
wds . wor ldbank .org /serv le t / W DSContentServe r /W DSP/IB /1990/10/01/000009265_3960929231915/ Re
ndered/PDF/mul t i_page.pd f ,  1 -3 ,  para  2 ,  4  and  6 ;  c ompare  V iga r ié ,  A . ,  Por ts  de Commerce e t  V ie  
L i t to ra le ,  Pa r is ,  Hachet te ,  1979,  420.  
210 See Baude la i re ,  J . -G. ,  Admin is t ra t i on  e t  exp lo i ta t ion  po r tua i res ,  Par is ,  Ey ro l l es ,  1979,  325 ;  
Evans ,  A .A . ,  Technica l  and  soc ia l  changes  in  the wor l d ' s  por ts ,  Geneva,  ILO,  1969,  104.  
211 See Evans ,  A .A . ,  Technica l  and soc ia l  changes  in  the wor ld ' s  por ts ,  Geneva,  ILO,  1969,  105.  
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ho ld at  a cer ta in s tage of  operat ions  and t rans fer  some of  t hem to quays ide.  I n wet  

weather ,  i f  work  on board  is  held up,  i t  i s  usefu l  to  t rans fer  t he men to warehouse work .  

In some por ts ,  any such t rans fers  run i nto ser ious  obs tac les 212;  

 

-  prohib i t ion on sel f -hand l ing :  in  many por ts  shipp ing companies  or  merchants  are no t  

a l l owed to  employ the i r  own personnel  for  t he l oad ing or  unloading of  thei r  sh ips  or  f o r  

var ious  spec i f i c  tasks  such as  lashing  and unlashing of  lor r i es  on board shor t -sea  

fer r ies .  I n  t h is  respec t ,  i t  should be noted that  even where sel f -handl i ng is  not  a l lowed,  

s towage of  cargo is  a lways  car r ied out  under  the d i rec t i on of  t he master  of  the ship and 

that  cargo must  be l oaded,  s towed and t r immed to  the master ’s  sat is fac t i on  wi th a v iew 

to the seawor th iness  of  t he vessel 213;  

 

-  prohib i t i on on a temporary  t rans fer  of  workers  f rom one employer  to another :  

regardless  of  general  l abour  law provis ions  on the h i r ing out  of  workers ,  por t  labour -

spec i f i c  res t r ic t ions  may apply on the  temporary  exchange of  workers  between por t  

operators ;  

 

-  prohib i t ion on work ing  in other  por ts :  i t  may not  be poss ib le for  por t  workers  

regis tered  or  employed in one por t  t o  per form por t  work  i n  another  por t ,  even i f  thei r  

employer  runs  terminals  i n  d i f ferent  por t  areas  i n t he same count r y;  

 

-  ex tens ion to other  a reas :  por t  labour -spec i f i c  ru les ,  inc luding res t r ic t ions  on  

employment ,  may be extended to other  areas  such as  warehous ing and logis t ics  areas .  

 

 

 

 

-  Examples  of  res t r ic t ive work ing prac t ices  

 

 

121.  Typical  examples  of  res t r ic t ive work  prac t ices  inc lude:  

 

-  res t r ic t ive work ing hours  (which  may a lso  be regarded as  a  res t r ic t ion on  

employment ) :  work  is  l imi ted to of f i c i a l  work ing  hours  set  by local  ru les  or  usages ,  

leading to excess i ve use  of  over t ime charged at  inc reased rates ;  shi f t  work  ensur ing  

non-s top operat i ons  may be d iscouraged,  penal ised or  prohib i t ed 214;  

                                                             
212 See Baude la i re ,  J . -G. ,  Admin is t ra t i on  e t  exp lo i ta t ion  po r tua i res ,  Par is ,  Ey ro l l es ,  1979,  326 ;  
Evans ,  A .A . ,  Technica l  and soc ia l  changes  in  the wor l d ' s  por ts ,  Geneva,  ILO,  1969,  105;  Hard ing,  
S . ,  Rest r i c t i ve  Labor  P rac t i ces  in  Seapor ts ,  W ash ington,  W or ld  Bank ,  Oc tobe r  1990,  h t tp : / / www-
wds . wor ldbank .org /serv le t / W DSContentServe r /W DSP/IB /1990/10/01/000009265_3960929231915/ Re
ndered/PDF/mul t i_page.pd f ,  3 ,  para  6 .  
213 See Car tner ,  J .A .C. ,  F iske,  R.P .  and Le i te r ,  T . ,  The  in ternat i ona l  law  o f  the  sh ipmas te r ,  London ,  
In forma,  2009,  138,  §  8 .17 .  
214 Compare,  i n te r  a l ia ,  Baude la i re ,  J . -G. ,  Admin is t ra t ion  e t  exp lo i ta t ion  po r tua i res ,  Par is ,  Ey ro l l es ,  
1979,  326 ;  Hard ing,  S . ,  Rest r i c t i ve  Labor  P rac t i ces  in  Seapor ts ,  W ash ington,  W or ld  Bank ,  Oc tobe r  
1990,  h t tp : / / www-
wds . wor ldbank .org /serv le t / W DSContentServe r /W DSP/IB /1990/10/01/000009265_3960929231915/ Re
ndered/PDF/mul t i_page.pd f ,  3 ,  para  6 .  
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-  unproduc t ive t i me and t ime-wast ing prac t ices :  de lays  in s tar t i ng work ,  return ing home 

as  soon as  the i n i t i a l  task  is  completed (Engl i sh job-and- f i n ish ,  French f in i - par t i ,  

Antwerpian gedaan-gedaan 215) ,  bad t ime-keeping,  unauthor ised res t  per iods ,  inef f ic ient  

use of  avai lable t ime,  inc luding del i berate s lowing down of  normal  opera t ions ;  wel l -

known his tor ica l  examples  are ' spel l ing '  or  the 'wel t ' ,  where gang members  a l ternate,  

work ing for  two hours  then res t i ng for  two hours ,  and 'cont i nui ty ' ,  where a gang once 

formed cannot  be modi f i ed unt i l  i t s  t ask  ‒  usual l y  empty ing one hatch on a  ship ‒  has  

been completed,  even i f  the nature  of  t he  cargo changes or  t here are more urgent  

pr ior i t ies 216 ( the l at t er  ru le be ing another  example of  a  res t r ic t i on  which can a t  the same 

t ime be cons idered a ' r es t r ic t ion on employment ' ,  as  ment ioned above) ;  

 

-  unwi l l i ngness  to inc rease ef f ic i ency :  workers  may be unwi l l ing to inc rease ef f ic i ency ,  

e.g.  made poss ib le by  technological  i nnovat ions ;  a  typ ical  example  is  t he refusal  t o  

make use of  new cranes  or  other  ‒  o f t en qu i te cos t l y  ‒  equipment .  Somet imes  

equipment  is  used below i ts  technical  capac i t y 217;  

 

-  lack  of  d isc ip l ine:  imposs ib i l i t y  f or  employers  to  exerc ise normal  author i t y ,  t o  impos e 

compl iance wi th safety s tandards  and to sanc t ion  unacceptable behaviour ;  in  ext reme  

cases ,  p i l fer i ng 218.  

 

 

 

 

-  In ternat i onal  pol icy  responses  

 

 

122.  A number  of  res t r i c t ive  work ing prac t ices  were addressed in ILO Resolut ion No.  66  

concerning Methods  of  Improving Organisat i on of  W ork  and Output  in  Por ts  of  1957.  

 

For  example,  I LO Resolut i on  No.  66  s tates  that  maintenance of  d isc ip l i ne  is  necessary to  

ef f i c iency,  and that  employers '  and workers '  organisat i ons  should accept  respons ib i l i t y ,  where  

necessary,  f or  ensur ing that  d isc ip l i ne is  observed by  a l l  par t ic ipants ,  e i ther  employers  or  

workers ,  according to such sys tems as  may have been agreed upon.  Any  person af fec ted is  

ent i t led to a fa i r  hear ing (Ar t .  14) .  

 

                                                             
215 As  an incent ive  to  comple te  tasks  as  qu ick ly  as  posss ib le ,  th is  prac t i ce  a ls o  has  a  pos i t i ve  e f fec t  
on p roduc t iv i t y ,  wh ich exp la ins  i t s  acceptance by employers .  
216 See Evans ,  A .A . ,  Technic a l  and soc ia l  changes  i n  t he wor ld ' s  por ts ,  Geneva,  ILO,  1969,  107 and  
113 -114;  Hard ing,  S . ,  Rest r i c t i ve  Labor  Prac t i ces  in  Seapor ts ,  W ash ington,  W or l d  Bank ,  Oc tober  
1990,  h t tp : / / www-
wds . wor ldbank .org /serv le t / W DSContentServe r /W DSP/IB /1990/10/01/000009265_3960929231915/ Re
ndered/PDF/mul t i_page.pd f ,  3 ,  para  6 ;  Mi l l e r ,  R. C. ,  "The Dock worker  Subcu l ture  and Some 
Prob lems in  Cross -Cul tu ra l  and Cross -T ime Genera l i za t i on" ,  Comparat ive  S tud ies  in  Soc ie ty  and  
His tory ,  Vo l .  11 ,  No.  3 ,  1969,  (302 ) ,  311 and 312.  
217 Compare Baudela i re ,  J . -G. ,  Admin is t ra t ion  e t  exp lo i t a t ion  por tua i res ,  Par is ,  Eyro l l es ,  1979,  326 ;  
Evans ,  A .A . ,  Technica l  and  soc ia l  changes  in  the wor l d ' s  por ts ,  Geneva,  ILO,  1969,  208.  
218 See a l ready supra ,  pa ra  43.  
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W ith regard to unproduc t i ve  t ime,  t he  Resolut i on provides  that  i t  i s  des i rab le that  a concer ted 

ef for t  should be made to reduce unproduc t i ve t ime to a min imum.  Among the many mat ters  

which may cal l  f or  cons iderat i on ment ion is  made o f  the fo l l owing:  

(1)  la te s tar ts  and ear l y  knock ing of f ;  

(2)  ar rangements  for  preparatory and complementary work ,  for  example removal  and 

replacement  of  beams and hatch covers  and ad jus tment  of  gear ;  

(3)  in ter rupt ion of  work  wi thout  suf f ic ient  jus t i f i cat i on owing to ra in or  bad weather ;  

(4)  over - f requent  and unsui tabl y t imed breaks ;  

(5)  spel l ing or  unauthor ised absences  f rom work ,  f or  example due to s lack  superv is ion  

or  cover ing up by fe l l ow workers ;  

(6)  cargo handl ing and cargo del i very so p lanned as  to min imise delays ;  

(7)  carefu l  co-ord inat i on  between ac t i v i t i es  on  board ships  and on shore,  f o r  example  to  

ensure a regular  f l ow of  s l ings  or  pal l e ts ,  an adequate supply of  l ighters  or  of  vehic les  

on shore,  and adequate co-ord inat ion of  shunt ing wi th other  handl ing opera t ions ;  

(8)  ad jus tment  of  work ing  per iods  and of  breaks ,  i nc luding the poss ib i l i t y  o f  s tagger ing  

the breaks ,  wi th a v iew to  min imis ing delays  (Ar t .  27) .  

 

The Resolut ion goes  on to i ns is t  that  produc t iv i t y  can a lso be promoted by  inc reased mobi l i t y  

of  labour ,  for  example between hold and hold,  sh ip and ship,  sh ip and shore,  and between 

shore jobs  (Ar t .  28) .  

 

I t  i s  a lso des i rable that  t here should be agreed ar rangements  for  greater  f lex ib i l i t y  i n  regard to  

the s t rength of  gangs  in  re lat i on to the job and for  dea l ing wi th the problem of  i ncomplete  

gangs (Ar t .  29) .  

 

On the i nt roduc t i on of  new equipment ,  the authors  of  t he Resolut ion found i t  des i rable to  

accept  new t ypes  of  mechanical  equipment ,  whether  they are for  use on board ship or  on the  

quays ide,  and new methods  of  work ,  when they are  ef f ic i ent ,  economic  and safe.  I t  i s  a lso  

des i rable that  they should cont r ibute to eas ing the work  of  the dockworker  and to speeding up  

the turnround o f  ships  (Ar t .  37) .  

 

W hen new t ypes  of  equ ipment  and new methods  are in t roduced,  sui t ab le procedures  should be  

es tabl ished between employers  and workers  for  mak ing ad jus tments  i n  the  s t rength of  gangs ,  

p iece rates  and labour  mob i l i t y  consequent  upon the i nt roduc t i on of  such new equipment  and 

methods  (Ar t .  39) .  

 

 

 

123.  I n  h is  ma jor  s tudy of  1969 on the impact  on por t  l abour  of  new hand l ing technologies ,  

espec ia l ly  conta iner isat i on,  A.A.  Evans  of  t he Internat i onal  Labour  Of f i ce argued that ,  as  

res t r ic t ions  are of ten the  resu l t  o f  f ear  of  unemployment ,  and f l our ish par t icu lar l y  where there  

is  no guarantee of  employment  or  income,  they shou ld l og ical l y  d isappear  when such guarantee  

is  g iven 219.  
                                                             
219 See Evans ,  A .A . ,  Technic a l  and soc ia l  changes  i n  t he wor ld ' s  por ts ,  Geneva,  ILO,  1969,  104 and  
a lso  208.  
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Inspi red by the new UK Dock  Labour  Scheme of  1967,  which had ensured regular  employment  

on  a  week ly bas is  for  a g i ven employer 220,  the author  advocated the  conc lus ion of  a  New Dea l  

a long the  fo l l owing l i nes :  

 

On the one hand,  t he workers '  organisat ions  may agree to accept  the new cargo-

handl i ng techniques ,  to abandon al l  or  many of  t hei r  work  ru les  or  res t r ic t i ve prac t ices ,  

and to agree,  i f  necessary ,  to a reduc t i on in t he tota l  labour  force,  prov ided that  i t  i s  

car r ied out  otherwise than by  redundancy  d ismissa ls .  

In  exchange,  the employers  may agree to the operat i on of  a scheme for  the  regis t rat i on  

of  dockers  ( i f  i t  does  not  a l ready  ex is t )  and the regular isat ion of  thei r  employment ,  t o  

guarantees  agains t  redundancy  (or  at  any  rate  to a sat is fac tory  method of  deal i ng wi th  

i t ) ,  and to guarantees  of  min i mum employment  or  i ncome 221.  

 

 

 

124.  I n  response to the 1969 repor t ,  t he issue of  res t r ic t ions  was addressed in ILO Convent ion  

No.  137 and ILO Recommendat ion No.  145,  both of  which we have summar ised above 222.  

 

However ,  t he Convent ion  does  not  ment ion  the i ssue of  res t r ic t ions  wi th  a s ingle word.  I n  

ve i led terms,  i t  onl y  says  that ,  in  order  t o secure the greates t  soc ia l  advantage of  new methods  

of  cargo handl ing,  " i t  sha l l  be nat i onal  pol icy to encourage co-operat i on between employers  or  

the i r  organisat i ons ,  on  the  one hand,  and workers '  organisat i ons ,  on the  other  hand,  i n  

improving the ef f ic iency  of  work  i n  por ts ,  wi th  the par t ic i pat ion,  as  appropr iate,  of  t he  

competent  author i t i es"  (Ar t .  5) .  

 

Recommendat ion No.  145,  which is  a non-binding ins t rument ,  caut ious l y  suggests  that  t he  

soc ia l  par tners ,  where appropr iate  wi th the par t i c ipat i on of  competent  author i t i es ,  cons ider  

conc luding agreements  on  measures  to re-organise work  which  "might  inc lude" ,  in ter  a l i a ,  

"mutual  ef for ts  t o e l imina te outdated prac t ices" ,  " i nc reased f lex ib i l i t y  i n  the  deployment  of  dock  

labour  between hold and hold,  sh ip and ship,  and ship and shore,  and between shore jobs" ,  

" recourse,  where necessary,  to  shi f t  work  and weekend work" ,  "work  organ isat ion and t ra in ing  

des igned to enable dockworkers  to car ry out  several  re lated tasks" ,  " t he adaptat ion of  t he  

s t rength of  gangs  to  agreed needs,  wi th due regard  to  the necess i t y  o f  ensur ing reasonable  

res t  per iods" ,  "mutual  e f for ts  t o e l iminate  unproduc t i ve t ime as  far  as  prac t icable" ,  and 

"provis ion for  the ef fec t i ve use of  mechanical  equipment ,  sub jec t  t o the observance of  re levant  

safety s tandards  and the  weight  res t r ic t i ons  requi red by the cer t i f i ed safe work ing capac i t y  of  

the machine"  (Para 29(c ) - ( i ) ) .  

 

 

 

                                                             
220 See Evans ,  A .A . ,  Technic a l  and soc ia l  changes  i n  t he wor ld ' s  por ts ,  Geneva,  ILO,  1969,  223 and  
fur the r  i n f ra ,  para  1889.  
221 Evans ,  A .A . ,  Technica l  and soc ia l  changes  in  t he wor ld ' s  por ts ,  Geneva,  ILO,  1969,  212.  
222 See supra ,  pa ra  70 et  seq .  
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125.  I n  1990,  t he W or ld  Bank publ ished a W ork ing  Paper  by Alan S.  Harding on res t r ic t ive  

labour  prac t ices  in por ts  which conf i rmed that  t hese prac t ices  cont inue to beset  t r adi t i onal  por t  

labour  ar rangements  and have a ser ious  negat ive impact  on por t  per formance and 

compet i t i veness 223.  

 

The author  conc luded tha t  the i nc reas ing spec ia l isat i on of  por t  l abour  and the sharpl y reduced 

numbers  requi red have meant  t hat  t he previous  organisat i on w i th l abour  pools ,  the rotat i on of  

work ,  f i xed  gang a l l ocat i ons  and so on,  can  no  l onger  be accepted.  At  t he  same t ime,  t he 

previous  prac t ice  of  regular  work ing  hours  wi th an expens ive premium for  over t ime work  is  not  

sui table for  h igh produc t i v i t y  ships ,  whose t ime in por t  may be measured in hours  rather  t han in  

days .  The a im now is  to  have smal ler  numbers  of  more spec ia l ised workers ,  avai l able on a  

more f l exib le t ime bas is 224.  

 

Harding  found that  res t r ic t ive prac t ices  ‒  i n  t he broad meaning  he at taches  to the  term 225 ‒  are 

"a major  feature of  t rad i t ional  dock  work" .  Thei r  growth over  t he years  was or ig inal ly  i n  

response to the nature of  the work  and the des i re to achieve s tabi l i t y  in  t he  face of  f l uc tuat i ng  

demand.  The cos t  of  res t r ic t ive prac t ices  was to le rable dur ing the per iod of  convent ional  cargo  

handl i ng,  and a process  of  gradual  change by means of  negot iat i ons  was adopted in most  

cases .  The benef i t  assoc iated  wi th a  major  res t ruc tur ing  of  l abour  agreements  was not  seen to  

be wor th the cos t  of  such changes 226.  However ,  t he  int roduc t ion of  bulk  and conta iner  cargo 

handl i ng methods  has  changed the s i tuat i on.  Res t r ic t i ve prac t ices  are no l onger  a imed 

pr imar i l y  at  mak ing acceptable the demands  of  dock  work .  They are used now much more to  

protec t  employment  i n  t he face of  the subs tant i a l  produc t iv i ty  i nc reases  made poss ib le by the 

new methods .  The cos t  o f  res t r ic t ive prac t ices  has  inc reased sharpl y on account  of  t he h igher  

cos ts  of  spec ia l ised ber ths  and ships .  There is  now a s t rong economic  pressure to achieve 

greater  f lex ib i l i t y  in  work ing prac t ice by the removal  of  the res t r ic t i ve prac t ices .  Assoc iated  

wi th th is  greater  f l exib i l i t y  is  an inescapable dec l i ne in employment 227.  The changes in 

technology assoc iated wi th bulk  handl i ng and conta iner isat i on have led  to  ma jor  changes in t he  

organisat i on of  work ,  the organisat ion of  l abour  and in the employer  o rganisat ion.  W ork 

previous ly d i v ided by sh ip work ,  quay work  and shed work  is  now organised on a  terminal  

bas is .  This  has  fac i l i ta ted the ent r y of  t he pr ivate sec tor  i n to areas  t radi t i onal l y  t he  

                                                             
223 Accord ing to  Hard ing,  the  res t r i c t i ve  p rac t i ces  that  mos t  a f fec t  sh ip  p roduc t i v i t y  a re  res t r i c t i ve  
hou rs ,  res t r i c t ions  on tonnage out put  and job  demarcat ion .  W ork  shar ing ( i . e . ,  j ob  ro ta t ion)  may  
a lso  extend  sh ip  t ime by the impac t  o f  less  exper i enced  s ta f f  on  sh ip  produc t iv i t y  (Hard ing,  S . ,  
Rest r i c t i ve  Labor  Prac t i c es  in  Seapor ts ,  W ash ington,  W or ld  Bank ,  Oc tobe r  1990,  h t tp : / / www-
wds . wor ldbank .org /serv le t / W DSContentServe r /W DSP/IB /1990/10/01/000009265_3960929231915/ Re
ndered/PDF/mul t i_page.pd f ,  12 ,  para  29) .  
224 Ha rd ing,  S . ,  Rest r i c t i ve  Labor  Prac t i ces  i n  Seapor ts ,  W ash ington,  W or ld  Bank ,  Oc tobe r  1990 ,  
h t tp : / / www-
wds . wor ldbank .org /serv le t / W DSContentServe r /W DSP/IB /1990/10/01/000009265_3960929231915/ Re
ndered/PDF/mul t i_page.pd f ,  18 ,  para  49.  
225 See supra ,  pa ra  118.  
226 Ha rd ing,  S . ,  Rest r i c t i ve  Labor  Prac t i ces  i n  Seapor ts ,  W ash ington,  W or ld  Bank ,  Oc tobe r  1990 ,  
h t tp : / / www-
wds . wor ldbank .org /serv le t / W DSContentServe r /W DSP/IB /1990/10/01/000009265_3960929231915/ Re
ndered/PDF/mul t i_page.pd f ,  20 ,  para  57.  
227 Ha rd ing,  S . ,  Rest r i c t i ve  Labor  Prac t i ces  i n  Seapor ts ,  W ash ington,  W or ld  Bank ,  Oc tobe r  1990 ,  
h t tp : / / www-
wds . wor ldbank .org /serv le t / W DSContentServe r /W DSP/IB /1990/10/01/000009265_3960929231915/ Re
ndered/PDF/mul t i_page.pd f ,  21 ,  para  58.  
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respons ib i l i t y  of  t he por t  author i t y  and has  been the  incent i ve for  ma jor  po l icy changes on the  

par t  of  government .  Labour ,  previous l y organised in a general  pool ,  i s  now requi red to be more  

spec ia l ised w i th a s t rong t rend towards  i ts  a l l oca t ion to i nd iv idual  employers .  The t radi t ional  

pat tern of  numerous  por t  employers  wi th min imal  cap i ta l  i nves tment ,  whose main bus iness  was  

to h i re labour  f rom the pool  as  requi red,  is  g iv ing way wi th the emergence of  larger  and 

f inanc ia l l y  more sol i d  groupings ,  capable  of  i nves t ing  in  equipment  and poss ib l y  i ns ta l la t ions  

and of  of fer i ng permanent  employment  t o the i r  work force 228.  

 

Given the wor ldwide spread of  conta iner ised and bulk  t ranspor t ,  t he W or ld Bank exper t  argued 

that  no count r y can af ford the l uxury of  cont i nuing wi th t radi t i onal  por t  labour  ar rangements  

and thei r  assoc iated res t r ic t ive prac t ices .  The cos t  of  thei r  abol i t i on is  a ma jor  reorganisat i on 

of  the por t  i ndus t r y of  the count r y,  t he payment  o f  subs tant i a l  sums in compensat ion and the  

r isk  of  indus t r ia l  s toppages,  but  t h is  cos t  must  be faced i f  the development  of  expor ts  and 

impor ts  is  not  t o be cons t ra ined by por t  i nef f ic i ency 229.  

 

Turning to poss ib le pol icy responses ,  Harding ident i f i ed three bas ical l y  d i f f erent  approaches in  

the ef for t  t o  e l iminate res t r ic t ive prac t ices :  

(1)  gradual is t :  i n  t h is  approach,  t he exis t i ng labour  agreements  are modi f i ed  by  

negot iat i on,  i n  the at tempt  to achieve the progress ive e l iminat i on of  res t r ic t ive  

prac t ices ;  

(2)  reformis t :  in  t h is  approach the exis t i ng l abour  agreements  are replaced by  a new 

agreement ,  which represents  a major  depar ture f rom prev ious  prac t ices ;  and 

(3)  dras t ic :  i n  t h is  approach a radical  change is  made to the  way labour  i s  organised 

and cont rac ted,  wi th a resul t ing de fac to  change in  the  labour  agreements 230.  

 

On the  preferable opt i on ,  the author  argued that  changes in res t r ic t ive p rac t ices  have to  be  

made in s tep  wi th  changes in t he organisat ion of  work .  I n h is  v iew,  a  p iecemeal  or  gradua l is t  

approach is  unl ike ly  t o be able to respond suf f i c ient l y  quick l y  to t he needs of  a changing  

technology.  Typical ly  success fu l  change has  come f rom indus t r y-wide changes,  af fec t ing a l l  

aspec ts  of  work ,  and a recons iderat i on  of  t he ro le of  publ ic  and pr i vate sec tors .  Pr ivat isat i on  

usual l y  impl i es  some t rans fer  of  respons ib i l i t y  f r om one un ion or  work ing group to another  and 

in t h is  process  of fers  the  poss ib i l i t y  of  reform of  work ing  prac t ices .  Changes themselves  have 

var ied according  to  c i rcumstances  but  share  the  charac ter is t ics  or  ma jor  changes in  l abour  

                                                             
228 Ha rd ing,  S . ,  Rest r i c t i ve  Labor  Prac t i ces  i n  Seapor ts ,  W ash ington,  W or ld  Bank ,  Oc tobe r  1990 ,  
h t tp : / / www-
wds . wor ldbank .org /serv le t / W DSContentServe r /W DSP/IB /1990/10/01/000009265_3960929231915/ Re
ndered/PDF/mul t i_page.pd f ,  21 ,  para  59.  
229 Ha rd ing,  S . ,  Rest r i c t i ve  Labor  Prac t i ces  i n  Seapor ts ,  W ash ington,  W or ld  Bank ,  Oc tobe r  1990 ,  
h t tp : / / www-
wds . wor ldbank .org /serv le t / W DSContentServe r /W DSP/IB /1990/10/01/000009265_3960929231915/ Re
ndered/PDF/mul t i_page.pd f ,  21 ,  para  60.  
230 Ha rd ing,  S . ,  Rest r i c t i ve  Labor  Prac t i ces  i n  Seapor ts ,  W ash ington,  W or ld  Bank ,  Oc tobe r  1990 ,  
h t tp : / / www-
wds . wor ldbank .org /serv le t / W DSContentServe r /W DSP/IB /1990/10/01/000009265_3960929231915/ Re
ndered/PDF/mul t i_page.pd f ,  16-17,  pa ra  43.  
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agreements  and in l abor  organisat i on,  a subs tant ia l  r educ t i on in t he  labour  force and 

eubs tant ia l  compensat ion  payments 231.  

 

F inal l y ,  Harding commented that  government  par t i c ipat i on i n the f i nanc ing of  the changes has  

been necessary  in  most  cases .  I n add i t ion the achievement  of  such major  changes  in  t he  por t  

sec tor  has  requi red  the  f i rm determinat ion of  government  i n  t he  face  of  oppos i t i on f rom 

ent renched labour  and o ther  l ocal  i n teres ts .  The inves tment  in  compensat ion payments  has  

proved to be very cos t  e f fec t ive and th is  wi l l  normal l y  be the case provided the changes are  

i r revers ib le.  Th is  need,  to ensure i r revers ib i l i t y ,  i s  one impor tant  reason why ins t i t u t ional  

changes have to go i n s tep wi th l abour  changes 232.  

 

 

 

126.  The W or ld Bank 's  cur rent  Por t  Reform Toolk i t  ident i f ies  the fo l lowing  res t r ic t ions  among 

"key l abour  issues  to  be  addressed"  in  count r i es  which are prepar ing a reform of  thei r  por t  

management  sys tem:  

-  res t r ic t ions  on which ent i t ies  can of fer  cargo handl i ng and other  serv ices  in t he por t ;  

-  reduc ing overs taf f i ng by adapt ing gang s i zes  and other  s taf f ing to general ly  accepted  

levels ;  

-  r ig id and outdated job descr ipt ions  and dut i es ;  

-  l imi tat i ons  on work ing hours  and days ;  

-  inef f ic ient  over t ime al l oca t ion at  excess i ve wage ra tes ;  

-  h i r i ng of  por t  labour  exc lus ivel y  t hrough the unions ;  

-  res t r ic t ions  on output ;  

-  unset t l ed and combat i ve workplace cul ture;  

-  lack  of  c lear  and meaning fu l  produc t iv i t y  ob jec t i ves 233.  

 

 

 

127.  The present -day re levance of  t he theme of  res t r ic t ive work ing prac t ices  was h ighl ighted in  

a devas tat i ng spec ia l  r epor t  on the por t  of  New York  pub l ished by the W ater f ront  Commiss ion  

of  New York  Harbor  in  March 2012 234.  This  Commiss ion was c reated i n 1953 because of  t he 

                                                             
231 Ha rd ing,  S . ,  Rest r i c t i ve  Labor  Prac t i ces  i n  Seapor ts ,  W ash ington,  W or ld  Bank ,  Oc tobe r  1990 ,  
h t tp : / / www-
wds . wor ldbank .org /serv le t / W DSContentServe r /W DSP/IB /1990/10/01/000009265_3960929231915/ Re
ndered/PDF/mul t i_page.pd f ,  21 ,  para  61.  
232 Ha rd ing,  S . ,  Rest r i c t i ve  Labor  Prac t i ces  i n  Seapor ts ,  W ash ington,  W or ld  Bank ,  Oc tobe r  1990 ,  
h t tp : / / www-
wds . wor ldbank .org /serv le t / W DSContentServe r /W DSP/IB /1990/10/01/000009265_3960929231915/ Re
ndered/PDF/mul t i_page.pd f ,  22 ,  para  62.  
233 The W or ld  Bank ,  Por t  Ref orm Too lk i t ,  Second Ed i t ion ,  Module  7 .  Labor  Ref orm and re la ted soc ia l  
i ssues ,  W ash ington,  The I n ternat iona l  Bank  for  Recons t ruc t ion  and Deve lopment  /  The W or ld  Bank ,  
2007,  
h t tp : / / www. pp ia f .org /s i tes /pp ia f . o rg / f i l es /documents / too lk i t s /Por too lk i t /Too lk i t /pd f /modules /07_TOOL
KIT_Module7.pdf ,  317-318.  
234 W ater f ront  Commiss ion o f  New York  Harbor ,  Spec ia l  repor t  o f  the  Water f ront  Commiss ion o f  New  
York  Harbor  to  t he Governors  and Leg is la t ures  o f  the  S ta tes  o f  New York  and  New Jersey ,  March  
2012,  
h t tp : / / www. wat er f rontcommiss ion.org /news /W ater f ront %20Commiss ion%20of%20New%20York%20Ha
rbo r%20Spec ia l%20Repor t . pdf .  
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pervas ive  cor rupt ion on  the water f ront  i n  the Por t  of  New York-New Jersey,  and has  a  

L icens ing Div is ion which  processes  appl icat i ons  f i led by indi v iduals  and f i rms requi red to be  

regis tered  or  l i censed in the  por t ,  superv ises  the h i r ing  of  l ongshorepersons ,  checkers  and p ier  

guards  in the por t ,  makes  employment  i n format ion avai lable to these dockworkers ;  and 

adminis ters  the decasual i sat ion program which,  according to l aw,  removes f rom the l ongshore 

regis ter  t hose dock  employees  who,  wi thout  good cause,  fa i l  t o  work  or  app ly for  work  on a  

regular  bas is 235.  

 

In  i ts  2012 repor t ,  which  is  based on i nformat ion  gathered through of f ic ia l  pub l ic  hear ings ,  the 

Commiss ion conc ludes  that  cer ta in h i r i ng prac t i ces ,  achieved pr imar i ly  through calculated  

provis ions  of  co l l ec t i ve  bargain ing  agreements ,  i l l og ical  in terpretat i ons  of  o ther  provis ions ,  and 

c la ims of  ' cus tom and prac t ice ' ,  have c reated wi th in the por t  no-work  and no-show pos i t ions  

general ly  charac ter ised  by outs i zed salar i es .  According to the Commiss ion,  the pr iv i leged few 

that  are g i ven those jobs  are overwhelmingly  connected  to  organised c r ime f i gures  or  union  

of f ic ia ls .  Indeed,  many of  t he i ndi v iduals  d iscussed herein  had been ind ic ted or  ar res ted  

recent l y  on charges  rang ing f rom racketeer ing,  to  conspi racy,  t o t hef t  t o  l oan shark ing.  The 

Commiss ion ment ions  the  names of  twelve i ndi v iduals 236.  

 

In  i ts  F indings  and Recommendat ions ,  t he Commiss ion  s tates  that  t he  cur rent  sys tem by  which  

the  col lec t i ve bargain ing  agreement  is  s t ruc tured and interpreted  c reates  "a s igni f i cant  number  

of  pr ime pos i t i ons  on the  water f ront  t hat  requi re l i t t le  or  no work  and that  command outs ized  

salar i es" .  Those pos i t i ons  are  a lmost  a lways  f i l l ed wi th  " favored indiv idua ls  – those who are  

connected to union l eaders  or  organized c r ime f igures" .  The Commiss ion  recogn ises  that  i n  

every indus t ry t here wi l l  be some jobs  that  are more des i rable than others  and that  where one 

person sees  an enlarged work force  to  be the resul t  o f  unsuppor table  featherbedding another  

sees  those "excess"  jobs  to  be  the  resul t  o f  safet y  concerns  and a  l eg i t imate i ns is tence on  job 

secur i t y .  The Commiss ion does  not  t ake a def i n i t i ve pos i t i on on the tens ion between the two,  

be l iev ing that  t h is  is  a sub jec t  f or  real  co l l ec t ive bargain ing between the union and employer  

assoc iat ions .  I t  does ,  however ,  take a s t rong pos i t ion agains t  " t he abi l i t y  of  mob f i gures  and 

labor  racketeers  to c reate and f i l l  pr ime pos i t ions  for  the purpose of  mainta in ing thei r  i n f l uence 

on the docks ,  and wi thdrawing f rom the water f ron t  large amount  of  money at  the expense of  

ef f i c ient  Por t  operat i ons " .  I f  leg i t imate negot iat i ons  produce des i rable pos i t ions  (bu t  ones  that  

requi re real  work  for  fa i r  pay) ,  access  to those pos i t ions  should be "as  a resul t  o f  senior i t y  and 

mer i t ,  not  assoc iat i on wi th organized c r ime f i gures  and labor  leaders " .  

 

The Commiss ion  a lso found that  shop s tewards  are  not  ass igned spec i f i c  job dut i es ,  despi te  

the fac t  that  the appl icable col lec t i ve bargain ing  agreement  c lear l y  s tates  that  they are to 

per form work  or  serv ices  ass igned to them by the employers .  Employers  pay shop s tewards  

some of  t he h ighes t  sala r ies  on the docks ,  wel l  beyond what  is  requi red by any the col l ec t ive  

bargain ing agreements ,  and jus t i f y  i t  w i th " t he of t - repeated  ref ra in of  ' cus tom and prac t ice ' " .  

                                                             
235 See h t tp : / / www. wcnyh. org / .  
236 W ater f ront  Commiss ion o f  New York  Harbor ,  Spec ia l  repor t  o f  the  Water f ront  Commiss ion o f  New  
York  Harbor  to  t he Governors  and Leg is la t ures  o f  the  S ta tes  o f  New York  and  New Jersey ,  March  
2012,  
h t tp : / / www. wat er f rontcommiss ion.org /news /W ater f ront %20Commiss ion%20of%20New%20York%20Ha
rbo r%20Spec ia l%20Repor t . pdf ,  28 .  
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The Commiss ion conc ludes  that  t h is  c reates  an incent i ve for  shop s tewards  to protec t  t he 

employers ’  i n teres ts  and not  those of  t hei r  f e l low union members .  These problems are only  

exacerbated by shop s tewards  being general l y  appointed or  “e lec ted”  through "sham and 

undemocrat ic  procedures  of ten for  as  long as  they wish to mainta in the i r  pos i t i on" .  Moreover ,  

even i f  a  job s teward w ished to fu l f i l l  h is  or  her  respons ib i l i t ies ,  t here are  no educat iona l  

programs and no  apparent  ef for t  on the  par t  of  union  l ocals  t o educate shop s tewards  as  to  

the i r  proper  ro le.  

 

F inal l y ,  t he Commiss ion asser ts  that  t imekeepers  and other  checkers  earn exorbi tant  salar ies ,  

yet  do not  per form the work  contemplated by the col l ec t ive agreements .  Of ten the ro le o f  

checkers ,  as  exempl i f i ed by  t imekeepers ,  is  based upon "h is tor ic  real i t i es  no l onger  val i d  i n  a 

wor ld of  conta iners ,  computers  and scanners" .  W hi le there are dut i es  that  need to be  

per formed in those areas ,  new job descr ipt ions  need to be c reated and used to des ign  

appropr iate s taf f i ng  and compensat ion requ i rements .  Ut i l i s ing "ves t i g ia l  r o les  to mandate the  

exis tence of  pr ime pos i t i ons  f i l l ed by mob and union favor i tes "  merel y adds  to organized c r ime 

inf l uence and makes the por t  l ess  compet i t i ve 237.  

 

 

                                                             
237 W ater f ront  Commiss ion o f  New York  Harbor ,  Spec ia l  repor t  o f  the  Water f ront  Commiss ion o f  New  
York  Harbor  to  t he Governors  and Leg is la t ures  o f  the  S ta tes  o f  New York  and  New Jersey ,  March  
2012,  
h t tp : / / www. wat er f rontcommiss ion.org /news /W ater f ront %20Commiss ion%20of%20New%20York%20Ha
rbo r%20Spec ia l%20Repor t . pdf ,  29 -30.  
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Figure 13.  Por t  workers  belonging  to the Lagrasso fami ly  who are supposedly  involved i n  

res t r ic t ive work ing prac t i ces  and c r ime,  according  to an of f ic ia l  2012 repor t  by  the Water f ront  

Commiss ion of  New York  Harbor .  The amounts  in  USD indicate annual  earn ings .  ' ILA'  refers  to 

the  union Internat ional  Longshoreman ’s  Assoc iat i on  (source:  Water f ront  Commiss ion of  New 

York  Harbor 238)  

 

 
 

 

 

Comment ing on the repor t  in  the media,  Joseph C.  Cur to,  pres ident  of  t he New York  Shipping  

Assoc iat i on,  wh ich represents  the companies  tha t  operate the cargo terminals ,  admi t ted tha t  

the  por ts  had been burdened by "excess i ve s taf f i ng and over t ime payments  that  can no l onger  

be  sus ta ined or  rat ional i zed" .  Those cos ts  “have made the por t  unnecessar i l y  expens ive and 

less  compet i t i ve” ,  Mr .  Cur to said.  But  he d id not  welcome the Commiss ion ’s  cal l  for  put t i ng an  

end to those prac t ices .  I ns tead,  he urged the Commiss ion to back  of f ,  because these issues  

                                                             
238 W ater f ront  Commiss ion o f  New York  Harbor ,  Spec ia l  repor t  o f  the  Water f ront  Commiss ion o f  New  
York  Harbor  to  t he Governors  and Leg is la t ures  o f  the  S ta tes  o f  New York  and  New Jersey ,  March  
2012,  
h t tp : / / www. wat er f rontcommiss ion.org /news /W ater f ront %20Commiss ion%20of%20New%20York%20Ha
rbo r%20Spec ia l%20Repor t . pdf ,  A t tachment  A .  
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should be  addressed dur ing  l abour  negot iat i ons  wi thout  governmental  i n ter ference.  James  

McNamara,  a spokesman for  the union,  said in  response to the repor t  that  the union had been 

success fu l  i n  previous  negot iat i ons ,  that  the cos t  of  deal i ng wi th the W ater f ront  Commiss ion  

was an expense that  shippers  i n  other  por ts  d id not  have to shoulder  and that  t he  union is  

par t icu lar l y  concerned about  t he i nc reas ing  automat ion of  sh ip loading  and unload ing.  Union  

leaders  a lso announced that  t he union would res is t  technological  innovat ions  and protec t  thei r  

work  and thei r  jur isd ic t i on.  Repor tedly,  t he union a lso pu t  up res is tance to  the Commiss ion’s  

campaign to d i vers i f y  the work  force i n the por t s .  The union has  repeated ly ques t i oned the  

Commiss ion’s  author i ty  to press  for  t he h i r i ng  of  more minor i t i es  and women.  A un ion  

spokesman a lso denied  that  shop s tewards  have no c lear l y  def i ned dut i es  and that  t hey  worked 

24  hours  a day to ensure that  t here were no l abour  problems in the por t .  He added tha t  

400,000 USD was “not  a l o t  o f  money today” 239.  

 

Later  i n  2012,  l abour  negot iat ions  between employers  and the union threatened to break  down.  

The employers  complained again about  "archa ic  work  ru les  and mann ing prac t ices ,  and the  

sys tem of  guarantees  and over t ime pay prac t ices  that  resul t  i n  mi l l i ons  of  dol l ars  be ing paid fo r  

t ime not  worked" .  Accord ing to employers ,  who wished to  br i ng barcode scanners ,  f as t  passes  

for  to l l  booths  and cargo  t rack ing in t he terminals ,  these inef f ic i enc ies  were caus ing many US 

por ts  t o become proh ib i t i ve ly  expens ive,  harming compet i t i ve abi l i t y  and th reatening the long-

term v iabi l i t y  of  operat i ons .  The unions  re i t erated  that  t hey  are agains t  au tomat ion  because i t  

des t roys  employment 240.  At  the t ime of  wr i t i ng,  a nat i on-wide s t r ike had been aver ted.  

 

 

 

 

-  Trade union f reedom and c losed shops  

 

 

128.  I n  many por ts  around the wor ld,  union membership cont inues  to be a legal  or  at  l eas t  

fac tual  prerequis i te t o enter  the profess ion of  por t  worker .   

 

In  some places ,  t he union membership card has  served or  i ndeed s t i l l  serves  as  a val i d  

profess ional  card ent i t l i ng i ts  holder  to enter  the por t .  

 

E lsewhere,  workers  may be granted regis t rat i on  through a jo int  dec is ion by the employers '  

organisat i on and the  union(s ) .  In  some por ts ,  employers  l eave i t  t o  t he unions  to submi t  names  

for  regis t rat i on.  W here employers  are f ree to recru i t  workers  of  t he i r  cho ice and conc lude 

                                                             
239 McGeehan,  P . ,  "No-Show Jobs  and Overs ta f f ing  Hur t  New York  Harbo r ,  a  Repor t  Says" ,  The New 
York  T imes  21  March 2012,  h t tp : / / www.nyt imes .com/2012/03/22/nyreg ion/no-show- jobs - ta i n t -new-
yo rk -harbo r -wate r f ront -commiss ion-says .h tm l?_ r=0.  
240 See,  i n te r  a l ia ,  Ho rowi tz ,  C. ,  "Longshoremen Set  to  S t r i ke ;  Seek  t o  Reta in  Arc ha ic  Prac t i ces " ,  10  
September  2012,  h t tp : / /n lpc .org /s tor i es /2012/09/ 10/ longshoremen-set -s t r i ke -seek- re ta in -a rcha ic -
prac t i ces ;  see a lso  Akdag,  R. ,  "How Dock  S t r i kes  Have E f fec ted [s ic ]  the  Economy His tor ica l l y  and 
Today" ,  More Than Sh ipp ing 23 Ju ly  2012,  h t tp : / /morethansh ipp ing.com/dock -s t r i kes -and - the -
economy/ .  
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permanent  employment  cont rac ts ,  t hese workers  are  prac t ica l l y  of ten pressured to jo in  the  

un ion af terwards .   

 

 

 

129.  I n  our  inventory of  common res t r ic t ions  on employment  above 241,  we termed such 

ar rangements  a  ' c losed shop' .  However ,  a  fur ther  d is t i nc t ion may be drawn between several  

types  of  c losed shop s i tuat i ons .  

 

Sensu s t r ic to ,  a  (pre-ent r y)  c losed shop is  a form of  union secur i t y  agreement  under  which the  

employer  agrees  to h i re  union  members  only,  and employees  must  remain members  of  the 

un ion at  a l l  t imes in order  t o remain employed 242.  C losed shops  may opera te at  a formal  or  

in formal  level ;  they may be the resul t  o f  wr i t t en agreements  or  they may f ind thei r  or ig in i n  

work  f l oor  prac t ices 243.  

 

A re lated ar rangement  is  that  of  a so-cal led union shop (or  a 'pos t -ent r y c losed shop' ) ,  i .e .  a  

un ion secur i ty  c lause under  wh ich the employer  agrees  to h i re e i t her  l abour  union members  or  

non-members  but  a l l  non-union employees  must  jo in an appropr iate un ion  wi th in a spec i f i ed  

per iod af ter  t ak ing up employment 244.  

 

A preferent i a l  shop  i s  a form of  union secur i t y  agreement  under  which the employer  agrees  to  

grant  pr i or i ty  of  recru i tment  t o union members .  

 

 

 

130.  As  Simon Deak in and Gi l l i an S.  Mor r is  exp la in,  debate about  whether  c losed shops  should  

be permi t t ed has  been h ighly polar ised and founded,  f r om each s ide,  upon both pragmat ism 

and pr inc ip le.  Suppor ters  have argued that  c losed shops  s t rengthen unions '  bargain ing power ,  

remove a  source  of  a l t e rnat i ve l abour  dur ing s t r ikes ,  and avoid  ' f ree  r iders '  who take  the  

benef i ts  of  co l lec t i ve barga in ing w i thout  cont r i but i ng  to  union funds .  Opponents  have c i ted thei r  

a l l egedly harmful  economic  consequences  and the i r  unwarranted inter ference wi th indi v idua l  

l iber ty .  The former  have been said to i nc lude res t r ic ted  output ;  r es is tance to change;  

maintenance of  outdated sk i l l s  d i f ferent i a ls ;  and damaging s t r ikes ,  leading to escalat i ng  

produc t ion cos ts ,  uncompet i t i ve pr ic ing,  depressed prof i t  margins  and c losures 245.  

 

 

 

                                                             
241 See supra ,  pa ra  120.  
242 Deak in ,  S .  and Morr is ,  G. S . ,  Labour  Law ,  Oxf ord  /  Por t land,  Har t  Pub l i s h ing,  2009,  735 -736,  pa ra  
8 .27.  
243 See,  f o r  example ,  h t t p : / /www. eu ro found. eu ropa.eu /em i re /UNITED%20KINGDOM/CLOSEDSHOP-
EN.htm .  
244 Compare h t tp : / / www.euro f ound.eu ropa.eu/em i re /UNI TED%20KINGDOM/CLOSEDSHOP-EN.htm .  
245 Deak in ,  S .  and Mor r is ,  G .S . ,  Labour  Law ,  Oxford  /  Por t land,  Har t  Pub l i sh ing ,  2009,  736,  pa ra  
8 .27.  
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131.  As  we have expla ined 246,  mi l i tant  unionism is  a ma jor  f eature of  the t radi t ional  dockworker  

subcul ture.  Because of  t he v i t a l  pos i t i on of  por t  l abour  in  t he f low of  commerce,  unions  have 

the  power  " to cork  the bot t leneck  of  t r ade" 247.  The monopoly exerc ised by cargo handl i ng unions  

of ten cont r i buted to the fur ther  development  of  res t r ic t ions  and excess i ve wages 248.   

 

 

 

132.  In  1997,  ITF-af f i l i a ted unions  adopted dec lara t ions  whereby they  (1)  agreed " to suppor t ,  i n  

any  way poss ib le,  any ITF-af f i l ia ted un ion f i ght i ng  aga ins t  t he replacement  of  t r ade union  dock  

workers  wi th nonunion l abour "  and (2)  reques ted the ITF Secretar iat  t o  deve lop a wor ld-wide  

campaign i n f avour  of  inc reased t rade union  invol vement  in  s teer ing  developments  i n  the por t  

indus t r y and agains t  the i nc reas ing use of  non-union l abour  in  t he por t  indus t ry,  by,  in ter  a l i a ,  

"se lec t ing and target ing por ts  and terminals  where ser ious  at tempts  are under taken to de-

un ionise the por t  operat i ons  and to in t roduce non-union l abour " 249.  

 

 

 

133.  I n  2007,  Turnbu l l  and W ass analysed the fo l l owing 's t ruc tura l  and assoc iat i onal  

d imens ions  of  t r ade union  power '  in  por ts :  

-  the union  shop (100 per  cent  membership dens i ty) ;  

-  legal  or  col lec t i ve l y  agreed res t r ic t i ons  on the employment  of  recognised dockworkers ;  

-  the  propor t ion  of  por t  workers  employed on permanent  cont rac ts  or  union- regulated  

‘casual ’  cont rac ts  (such as  l ongshore workers  a l l ocated f rom the h i r i ng hal l  a t  U.S.  

W est  Coast  por ts ) ;  

-  mul t i - employer  col l ec t ive bargain ing;  

-  un ion i nvol vement  in  set t i ng heal th  and safety s tandards ;  

-  recogni t ion of  un ion heal th and safety representat i ves 250.  

 

The authors  however  note  that  t here is  "no s imple addi t i ve re lat i onship between these 

var iables" ,  as  very of ten s t rength in  one e lement  of  union i nf luence might  subs t i tu te for  

weakness  i n another .  For  example,  some unions  re l y  more heavi ly  on a ' log ic  of  membership '  

(v ia the  mobi l i sat i on of  rank-and- f i l e  members ,  a s t r ic t  enforcement  of  union work  ru les ,  and 

the  exc lus ion of  nonun ion workers )  rather  t han a ' log ic  of  i n f l uence'  (v ia col l ec t ive bargain ing ,  

works  counc i ls  or  spec i f i c  provis ions  of  t he ' dock  labour  scheme'  t ha t  fac i l i t a te soc ia l  

d ia logue) 251.   

                                                             
246 See supra ,  pa ra  43.  
247 Kagan,  R. ,  "How much does  law mat ter?  Labor  l aw,  compet i t ion  and wate r f ront  labo r  re l a t ions  i n  
Rot te rdam and U.S .  por ts " ,  Law & Soc ie ty  Rev iew 1990,  Vo l .  24 ,  No.  1 ,  (35) ,  40 .  
248 See,  i n t er  a l ia ,  D iaz,  J .J . ,  Mar t inez,  E .  and Ja ras ,  S . ,  "Paramet r i c  es t imat ion o f  e f f i c iency i n  
cargo hand l i ng  in  Span ish por ts " ,  h t tp : / / www.cnc - l og i s t i ca .org /congreso-cnc /documentos /118.pdf ,  2 .  
249 Marges ,  K . ,  "P r iva t i sa t i on  o f  the  Seapor ts  as  a  Chal lenge for  T rade Unions" ,  i n  Dombois ,  R.  and 
Hese ler ,  H.  (Eds . ) ,  Seapor ts  in  the contex t  o f  g loba l i za t i on  and p r iva t i za t ion ,  B remen,  Kooperat ion  
Uni ve rs i tä t -Arbe i t erkammer,  2000,  (147) ,  166 et  seq.  (esp.  A r t .  2  o f  t he  In t ernat iona l  So l idar i t y  
Cont rac t  and Ar t .  9 (b)  o f  Reso lu t ion  No.  2) .  
250 Turnbu l l ,  P .J .  and W ass,  V .J . ,  "Defend ing Dock  W orkers‒Globa l i za t ion  and Labor  Re la t ions  in  the  
W or ld 's  Por ts " ,  Indus t r ia l  Re la t i ons ,  2007,  Vo l .  46 ,  No.  3 ,  (582 ) ,  591-592.  
251 Turnbu l l ,  P .J .  and W ass ,  V .J . ,  "Defend ing Dock  W orkers‒Globa l i za t ion  and Labor  Re la t ions  in  the  
W or ld 's  Por ts " ,  Indus t r ia l  Re la t ions ,  2007,  Vo l .  46 ,  No.  3 ,  (582 ) ,  592.  On the  bas is  o f  the i r  
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134.  General l y ,  union dens i t y  among general  t emporary agency workers  is  cons iderabl y  

lower 252,  and th is  seems also val i d  i n  t he por t  sec tor .  

 

 

 

135.  Several  i n ternat i ona l  legal  ins t ruments  which  we have inventor ied above guarantee t rade 

un ion f reedom,  which i nc ludes  the so-cal l ed negat ive f reedom of  assoc iat i on,  i .e . ,  t he r i ght  of  

of  workers  to refuse to assoc iate wi th others  i n  co l lec t ive organisat i ons  and,  espec ia l l y ,  t o  jo in 

a t rade union.  Negat i ve f reedom of  assoc iat i on is  par t icu lar l y  jeopardised where access  to the  

labour  market  is  l egal l y  or  fac tual ly  reserved for  members  of  a t rade union.  In l ega l  doc t r ine,  

such prac t ices  are of ten assoc iated wi th l abour  in  por ts 253.  I t  i s  needless  to say that  negat i ve 

f reedom of  assoc iat i on  is  inseparable f rom other  f undamental  r ights  such as  f reedom of  

op in ion,  f r eedom of  express ion and equal  t r eatment  of  workers '  organisat i ons .  

 

ILO Convent ions  Nos.  87,  98,  135,  151 and 153,  t he Covenant  on Civ i l  and Pol i t i ca l  Rights  and 

the Internat i ona l  Covenant  on Economic  Soc ia l  and Cul tura l  Rights 254 do no t  conta in exp l ic i t  

prov is ions  on the negat i ve f reedom of  assoc iat ion.  Such a provis ion is  however  i nc luded in the  

(non legal l y  b inding)  Universal  Dec larat i on of  Human Rights  (UDHR) of  10 December  1948,  

which s t ipulates  that  “ [ n]o one may be compel led to belong to  an assoc iat i on”  (Ar t .  20(2) ) .  The 

UDHR,  a l t hough not  l egal ly  b inding,  is  cons idered an internat ional l y  power fu l  moral  yards t ick .  

 

Af ter  cons iderable debate on th is  issue,  t he ILO adopted a neut ra l  s tance concerning the  

va l id i t y  of  c losed shop,  union shop and preferent i a l  shop agreements .  The Conference 

endorsed the v iew that  Convent ion No.  87 concern ing Freedom of  Assoc iat i on and Protec t i on of  

the Right  t o Organise,  which grants  workers  the r ight  t o jo in organisa t ions  of  thei r  own 

choos ing,  nei ther  author i ses  nor  prohib i ts  union  secur i t y  ar rangements ,  such mat ters  being  

reserved for  regulat ion by nat i onal  prac t ice.  However ,  t he superv isory bodies  wi th in the ILO 

have conc luded that  where such ar rangements  are imposed by  l aw rather  than by voluntary 

                                                                                                                                                                                              
ques t ionna i re ,  the  same authors  a lso  p roceeded t o  an assessment  o f  the  leve l  o f  t rade  un ion  
in f luence in  po r ts ,  in  re l a t i on  to  the ext ent  o f  res t ruc tur i ng  p rocesses .  Accord ing to  the authors ,  the  
count r i es  wi th  lesse r  un ion in f luence in  por ts  inc lude Ant igua,  Bermuda,  Braz i l ,  Ch i l e ,  Croat ia ,  
F ranc e,  Guyana,  Hong Kong,  Ind ia ,  Jamaica,  New Zea land,  N ige r ia ,  Papua New Guinea,  S ingapore,  
S t .  Luc ia ,  S t .  V incent ,  South  A f r i ca ,  T r i n idad,  Turkey,  Uk ra ine,  and  the  UK.  Count r ies  wi th  greate r  
un ion in f luence i n  po r t  i nc lude Aus t ra l i a ,  Be lg ium ,  Cyprus ,  Denmark ,  F i n land ,  Germany,  I re l and,  
I ta ly ,  Japan,  Lat v i a ,  Mal ta ,  the  Nether l ands ,  Por tuga l ,  South  Korea,  Spa in ,  Sweden,  and the USA.  
These resu l t s  on l y  par t l y  cor respond wi th  our  own f i nd ings  fo r  EU Member  S ta tes .  
252 On the la t t e r  aspec t ,  see,  i n te r  a l i a ,  Qu in lan,  M. ,  Mayhew,  C.  and Boh le ,  P . ,  "The g loba l  
expans ion o f  precar i ous  employment ,  work  d isorgan isat ion  and occupat i ona l  hea l t h :  a  rev iew o f  
recent  resea rch" ,  In te rnat iona l  Journa l  o f  Hea l t h  Serv ices  2001,  Vo l .  31 ,  No.  2 ,  www. is tas .net ,  
unpaged.  
253 See,  f o r  example ,  Deak in ,  S .  and Morr is ,  G.S . ,  Labour  Law ,  Oxfo rd  /  Po r t land,  Har t  Pub l i sh ing,  
2009,  736,  para  8 .27;  Enge ls ,  C. ,  "The European Soc ia l  Char te r :  F reedom of  Assoc ia t ion  and Free 
Col l ec t i ve  Barga in ing.  Eu ropean and Be lg ian Implementa t i on" ,  i n  B lanpa in ,  R.  (Ed. ) ,  The Counc i l  o f  
Europe and the Soc ia l  Cha l lenges  o f  the  XXIs t  Century ,  The Hague,  K luwer  Law In ternat iona l ,  2001 ,  
(169) ,  204.  
254 A r t .  8  recogn ises  the r igh t  o f  work ers  to  jo i n  a  t rade un ion.  
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agreement ,  t h is  cons t i t u tes  a breach of  Convent ion Nos.  87 and 98 255.  The Commi t tee  on 

Freedom of  Assoc iat ion has  conf i rmed th is  pos i t ion in several  cases  per ta in ing to a l l eged 

c losed shop ar rangements 256 as  we l l  as  i n  a case regarding an a l l eged preferent i a l  shop 257.  

 

Dur ing the preparat ion of  the Internat i onal  Covenant  on Economic ,  Soc ia l  and Cul tura l  Rights  

no d iscuss ion about  the negat i ve f reedom of  assoc iat i on took  p lace,  but  the UN Superv isory  

Commi t tee,  i n  common w i th the Commi t tee of  I ndependent  Exper ts  (now the  ECSR) ,  in fer red  

that  the r i ght  to jo in a t rade union impl i es  the r i ght  not  to jo in 258.  

 

 

 

136.  I n  sheer  cont ras t  wi th c losed shop s i tuat i ons ,  in  many par ts  of  the wor ld,  such as  Cent ra l  

Amer ica,  por t  workers  tend not  to be members  of  a t rade union,  nor  are they rout inel y invol ved 

in soc ia l  d ia logue wi th the i r  employer  or  t he publ ic  por t  author i t i es 259.  In  some por ts ,  t rade 

un ionism has  encountered and s t i l l  encounters  organisat i onal  d i f f i cu l t i es  due to  the nature of  

the work  of  por t  workers ,  which is  casual  and d ispersed in i ts  locat i on and content .  Moreover ,  

at tent i on should be drawn to  the  fac t  t hat  i ndus t r ia l  r e lat i ons  machinery depends on very 

d i verse fac tors ,  such as  the s t ruc ture o f  the por t  i ndus t r y i n  each count r y,  i t s  weight  i n  nat i onal  

economic  development ,  the scale of  regular  employment ,  t he mul t i p l i c i t y  of  t rade unions ,  the  

at t i t udes  of  t he publ ic  author i t i es  and employers ,  etc .  To ensure the maximum success  of  

consul tat ions ,  cer ta in e lementary condi t ions  must  be present ,  such as  a s table pol i t i ca l  

c l imate,  respec t  f or  the r ights  of  f reedom of  assoc iat ion and the proper  conduct  of  co l l ec t ive  

bargain ing,  a genuine wi l l  to  reach a consensus  and communicat ion to the  soc ia l  par tners  of  

suf f ic ient  i n format ion.  Al l  these bas ic  pr inc ip les  apply equa l ly  t o t he por t  sec tor 260.  

 

 

 

 

                                                             
255 Deak in ,  S .  and Morr is ,  G. S . ,  Labour  Law ,  Oxf ord  /  Por t land,  Har t  Pub l i s h ing,  2009,  736 -737,  pa ra  
8 .28.  
256 CFA case  No.  120,  Repor t  No.  17,  Nat i ona l  Federat i on  o f  Chr is t i an  Pub l i sh i ng,  Paper ,  Ca rdboard  
and a l l ied  Trade Un ions  /  F ranc e ;  CFA case No.  188 ,  Repor t  No.  34,  Swiss  Pr in t ing  Worke rs ’  Un ion  
and the Sw iss  Federat ion  o f  Nat iona l  Ch r is t ian  T rade  Unions  /  Denmark .  
257 CFA case No.  1226,  Repor t  No.  234,  Chr is t ian  Labour  Assoc ia t ion  o f  Canada /  Canada .  
258 See Deak in ,  S .  and Morr is ,  G.S . ,  Labour  Law ,  Oxf ord  /  Por t land,  Har t  Pub l i sh i ng,  2009,  737,  pa ra  
8 .28.  
259 Thus  Turnbu l l ,  P . ,  Soc ia l  d i a logue  in  the  p rocess  o f  s t ruc tura l  ad jus t ment  and  p r iva te  sec tor  
par t i c i pa t ion  in  po r ts :  A  prac t i ca l  gu idanc e manual ,  Geneva,  In t ernat iona l  Labour  Organ i zat i on ,  
2006,  
h t tp : / / www. pp ia f .org /s i tes /pp ia f . o rg / f i l es /documents / too lk i t s /Por too lk i t /Too lk i t / re ference/ ILO%20por t
s -socd ia lgu ide l i nes .pdf ,  6 .  
260 In ternat i ona l  Labour  Conf erence (90th  Sess ion 2002) ,  Genera l  Survey  o f  the  repor ts  conce rn ing  
the Dock  Work  Convent ion  (No.  137)  and Recommendat ion  (No.  145 ) ,  1973 ,  
h t tp : / / www. i lo .o rg / pub l i c /eng l i sh /s tandards / re lm / i l c / i l c90/pdf / rep - i i i -1b .pdf ,  78 ,  para  190-191.  
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-  Pr ior i ty  f or  re lat ives  and gender  d isc r iminat i on  

 

 

137.  Pr ior i t y  f or  re lat i ves  (nepot ism)  and gender  d isc r iminat i on have been held cont rary to  

human r i ghts  as  wel l .  I n  par t icu lar ,  t hese res t r ic t ions  are i ncompat ib le w i th fundamenta l  non-

disc r iminat i on pr inc ip les 261.  

 

 

 

 

-  Res t r ic t ions  on the use of  t emporary  agency  work  

 

 

138.  As we have ment ioned above 262,  the ex is tence o f  regis t rat i on or  pool  sys tems for  por t  work 

may enta i l  res t r ic t ions ,  i f  not  an out r i ght  prohib i t i on,  on the use by por t  employers  of  genera l  

temporary agency workers 263.  

 

Accord ing to ILO Convent ion No.  181 concern ing Pr i vate Employment  Agenc ies ,  pr i vate  

employment  agenc ies  are  any  natura l  or  l egal  persons ,  i ndependent  of  t he  pub l ic  author i t ies ,  

which provide one or  more of  the fo l l owing labour  market  serv ices :  

(1)  serv ices  for  matching  of fers  of  and appl icat i ons  for  employment ,  wi thout  the pr i vat e  

employment  agency becoming a par t y  t o the employment  re lat i onship which may ar ise  

theref rom;  

(2)  serv ices  for  employing workers  wi th  a v iew to mak ing them ava i lable to a th i rd par t y  

( “user  enterpr ise” )  which  ass igns  thei r  t asks  and superv ises  the  execut ion of  t hese 

tasks ;  or  

(3)  other  serv ices  re lat i ng to jobseek ing,  such as  the provis ion of  i n format ion,  that  do  

not  a im to match spec i f i c  employment  of fers  and appl icat i ons  (Ar t .  1) .  

 

ILO Convent ion No.  181 appl i es  to a l l  pr ivate employment  agenc ies  (Ar t .  2(1) )  and to a l l  

categor ies  of  workers  and a l l  branches  of  economic  ac t i v i t y .  However ,  t he Convent ion is  not  

appl icable to the recru i tment  and p lacement  of  sea farers  (Ar t .  2(2) ) .  

 

One purpose of  Convent ion No.  181 is  to a l l ow the operat ion of  pr ivate employment  agenc ies  

as  wel l  as  the protec t i on of  t he workers  us ing thei r  serv ices  (Ar t .  2(3) ) .  

                                                             
261 See i n f ra ,  pa ras  230,  889 and 1394.  
262 See supra ,  pa ra  116.  
263 The ILO c la r i f ies  the not i on  o f  tempora ry  agency work  as  fo l lows :  

Tempora ry  agency  employment  i s  where  a  worke r  i s  emp loyed  by  t he  temporary  work  
agency ,  and  then h i red out  to  per f orm h is /he r  work  a t  (and under  t he superv is ion o f )  the  
user  company .  There  i s  cons ide red to  be no employment  re l a t ionsh ip  between t he tempora ry  
agency  worker  and the us er  company ,  a l though there  cou ld  be lega l  ob l i ga t i ons  o f  the  user  
company  t owards  the  tempora ry  agency  worker ,  espec ia l l y  w i th  respec t  t o  hea l t h  and  safe ty .  
The re levant  labou r  cont rac t  i s  o f  l imi t ed o r  unspec i f ied  dura t ion  w i th  no gua rantee o f  
cont inuat ion .  The h i r i ng  f i rm pays  fees  to  the agency ,  and the agency  pays  the wages  (eve n  
i f  the  h i r i ng  company  has  not  ye t  pa id  t he agency ) .  F lex ib i l i t y  fo r  both  worker  and employe r  
i s  a  key  feature  o f  agency  work  (see h t tp : / / www. i lo .org /sec to r /ac t i v i t i es / top ic s / temporar y-
agency -work / lang- -en/ index.h tm ) .  
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Market  access  for  pr i vate  employment  agenc ies  is  regulated as  fo l l ows:  

 

Af ter  consul t i ng the most  representat ive organiza t ions  of  employers  and workers  

concerned,  a Member  may:   

(a)  prohib i t ,  under  spec i f i c  c i rcumstances ,  pr ivate employment  agenc ies  f rom operat i ng  

in respec t  of  cer ta in categor ies  of  workers  or  branches  of  economic  ac t i v i ty  in  the  

prov is ion  of  one or  more of  t he serv ices  refer red to i n  Ar t ic l e 1,  paragraph 1;  

(b)  exc lude,  under  spec i f i c  c i rcumstances ,  workers  in  cer ta in  branches o f  economic  

ac t iv i ty ,  or  par ts  t hereof ,  f rom the  scope of  t he  Convent ion  or  f rom cer ta in  of  i t s  

prov is ions ,  prov ided that  adequate protec t i on  is  otherwise assured for  the  workers  

concerned (Ar t .  2(4) ) .  

 

A Member  State which ra t i f ies  th is  Convent ion must  spec i f y ,  i n  i ts  repor ts  under  ar t ic le 22 of  

the Const i t u t ion of  t he In ternat i onal  Labour  Organizat ion,  any proh ib i t i on or  exc lus ion of  which  

i t  avai ls  i t se l f ,  and g i ve the reasons  therefor  (Ar t .  2(5) .  

 

Qui te s t r ik i ng ly,  t he  c r i ter ia  t hat  may be i nvoked to  jus t i f y  prohib i t i ons  or  exc lus ions  on the  use  

of  employment  agency  workers  are spec i f ied  in nei ther  Convent ion  No.  181,  nor  the  

accompanying Recommendat ion No.  188.  

 

 

 

 

-  Sel f -handl i ng  

 

 

139.  I n  US por ts ,  a l i en c rewmen must  be permi t t ed  to per form longshore work  i f  (1)  t he vesse l  

is  regis tered in a count r y  that  by law,  regulat ion,  or  in  prac t ice does  not  p rohib i t  such ac t i v i t y  

by c rewmembers  aboard Uni ted States  vessels ;  and (2)  nat ionals  of  a count r y (or  count r ies )  

which by law,  regulat ion,  or  in  prac t ice does  not  proh ib i t  such ac t i v i t y  by c rewmembers  aboard  

Uni ted States  vessels  hold a major i t y  of  the ownership i n teres t  i n  t he vesse l .  The Secretary of  

State must  compi le and annual l y  mainta in a l i s t ,  o f  longshore work  by par t icu lar  ac t i v i t y ,  of  

count r i es  where  per formance of  such a  par t icu lar  ac t iv i t y  by c rewmembers  aboard Uni ted  

States  vessels  is  prohib i ted  by l aw,  regulat i on,  o r  in  prac t ice i n  t he  count ry 264.  The cur rent l y 

appl icable l i s t ,  which is  based on repor ts  f rom US dip lomat ic  pos ts  abroad (embass ies  and 

consulates)  and submiss ions  f rom interes ted par t ies  i n  response to a not ice-and-comment  

process  ( to  which  espec ia l ly  the  t rade union ILW U ac t ive l y  par t ic i pates) ,  ment ions  129 

count r i es  which res t r ic t  longshore work  by c rewmembers  aboard US ships 265,  inc luding 19,  ou t  

of  22,  mar i t ime Member  S tates  of  t he European Un ion 266.  This  suggests  that  res t r ic t ions  on sel f -

                                                             
264 8  USC 1288 (e )  Rec iproc i t y  exc ept i on.  
265 22  CFR 89. 1  -  P roh ib i t ions  on Longshore work  by U.S .  nat i ona ls ;  l i s t ing  by count ry ,  
h t tp : / / www. law.co rne l l .edu/ c f r / text /22/ 89.1 .  
266 In  the  count ry  chapt ers  be low,  we sha l l  quot e  the exac t  lega l  prov is i ons .  
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handl i ng by ship 's  c rews remain an i nternat i onal l y  widespread phenomenon,  and that  t he  

European Union is  in  t h is  respec t  by no means an except ion.  

 

 

 

140.  Neverheless ,  i t  would be wrong to assume that  I LO Convent ion No.  137 requi res  the  

int roduc t i on of  a ban on  sel f -handl ing.  I n 2002,  t he  US Depar tment  of  State  found that  most  

count r i es  par t y  to  the Convent ion had not  res t r ic ted the l ongshore ac t iv i t ies  of  f ore ign  

c rewmembers  as  an implementat ion measure 267.  

 

 

 

141.  ITF f iercel y opposes  sel f -handl i ng by ship 's  c rews.  I t  argues  that ,  whi l e  seafarers  are  

inc reas ingl y being asked to s tow or  secure cargo ,  th is  is  dangerous  work  that  should  onl y be  

done by t ra ined and exper ienced dockers .  A l though there  may be  some ext ra cash for  seafarers  

– tempt ing,  as  i t  boos ts  l ow pay – the l arger  i ncent ives  are  of ten for  t he of f icers  on-board who 

get  t he seafarers  to handle the cargo.  ITF ment ions  that  seafarers  are even being asked to  

s tar t  unlash ing conta iners  before enter ing por t ,  w i th the a im of  speeding  up  por t  operat i ons ,  

which is  very dangerous .   

 

For  ITF,  cargo handl i ng by  seafarers  is  par t  of  the wider  deregulat ion and l ibera l isat i on of  t he  

mar i t ime indus t ry be ing pushed by many employers  and the governments  tha t  suppor t  them:  

 

Thei r  a i m is  to compete by  lower ing cos t .  They  want  t o squeeze more f rom seafarers  

and dockers  through ‘ f l ex ib le ’  work ing  prac t ices ,  l onger  work ing hours  and/or  l ess  pay .  

In the process  they  undermine the protec t ive regu lat i ons  that  workers  have fought  long  

and hard for .  They  are t r y ing  to  d isplace  the  t ra ined,  exper ienced and regi s tered por t  

workers .  In  some cases  they  take on  casual ,  unregis tered and inexper ienced labour  i n  

the ter minals .  Or  they  get  seafarers  to do the j ob.  

Employers  are  espec ia l l y  keen to  weaken the t rade unions  o f  dockers .  Organised 

dockers  have the power ,  which they  do use f rom t ime to  t ime,  t o refuse to l oad or  

un load goods.  They  can br ing to a hal t  the jus t - i n - t ime supply  chain that  is  v i ta l  to  the  

produc t ion and d is t r i but i on of  goods  around the wo r ld.  

 

St i l l  according to ITF,  cargo handl i ng is  dangerous  for  seafarers  because these workers  are not  

t ra ined for  the work .  Cargo handl i ng a lso adds  to the s t ress  and fat i gue that  seafarers  a l ready 

suf fer  t hrough long work ing  hours ,  t ight  sai l i ng schedules  and fas t  turnaround t imes.  I t  means  

even less  res t  t ime in  por t ,  when the  seafarer  hopes  to make contac t  w i th  fami l y  and f r iends  

back  home.  Fat igue has  a lso been h ighl i ghted  as  a  major  f ac tor  behind  acc idents  i n  por t  and at  

sea.  Fur thermore,  i f  a  seafarer  does  the work ,  i t  t akes  jobs  away f rom qual i f ied dockers .  Cargo 

handl i ng is  work  for  profess ionals .  I t  should  onl y be  done by those who have been spec i f i ca l l y  

t ra ined to do i t ,  so that  i t  i s  done in a safe and ef f ic ient  way.  I t  i s  dangerous ,  too,  for  dockers  

when they have to unload cargo that  has  been loaded by unt ra ined workers .  Las t  but  not  leas t ,  

                                                             
267 Federa l  Reg is ter ,  Vo l .  67 ,  No.  29,  12 February  2002,  Propos ed Rules ,  6448.  
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ITF  s t resses  that  i t  erodes  the  power  of  dockers '  t rade unions ,  t he  na tura l  a l l i es  of  t he  

seafarer 268.  

 

 

 

 

5.6.2.  Qual i f i cat ion and t raining issues 

 

 

142.  The avai l abi l i t y ,  l evel  and qua l i ty  of  t ra in ing  for  por t  workers  d i rec t l y  impacts  on overal l  

safet y,  re l i abi l i t y ,  qual i ty  of  work  and produc t iv i t y ,  but  a lso on job qual i t y .  

 

In  a number  of  count r i es  and por ts ,  t r a in ing  of  por t  workers  may s t i l l  be  i nadequate.  The W or ld  

Bank 's  Por t  Reform Toolk i t  reminds  that  i nsuf f ic i ent  t r a in ing and ret ra in ing oppor tuni t i es  may 

emerge as  an impor tant  i ssue dur ing a por t  r eform process 269.  

 

As  Peter  Turnbul l  r ecal ls  in  h is  recent  ILO repor t  on t ra in ing  in  t he  por t  sec tor ,  under  a casual  

sys tem of  employment  fo rmal  (cer t i f i ed)  t r a in ing programmes  are rare g i ven the d is incent i ves  

for  employers  to t ra in dockworkers  wi th whom they have no long- term re lat ionship whereby  the  

returns  on inves tment  i n  t ra in ing can be fu l l y  recovered.  In t he ear l y  1990s ,  a lmost  a th i rd o f  

the t rade unions  af f i l i a ted  to the ITF who responded to a survey on s t ruc tura l  ad jus tment  i n  the 

wor ld ’s  por ts  repor ted that  new recru i ts  to the indus t r y d id not  rece ive  any ( formal )  bas ic  

t ra in ing when enter ing  the job and only  two- th i rds  of  t he sample  repor ted  spec ia l is t  t ra in ing fo r  

more exper ienced workers  (e.g.  t he acquis i t ion of  mechanical  equipment  sk i l l s ) .  Today,  ma jor  

GTOs provide extens i ve  t ra in ing for  new recru i t s .  A l though t ra in ing provis ion and t ra in ing 

s tandards  s t i l l  vary enormous ly around the wor ld,  there is  at  leas t  now widespread recogn i t ion  

that  dock  work  is  sk i l led and h ighl y respons ib le  work .  I n a commerc ia l  operat ing  envi ronment ,  

today’s  por ts  can no longer  af ford to neglec t  t r a in ing and employee development .  However ,  

Turnbu l l  ment ions  one area that  is  s t i l l  neglec ted,  which is  the t ra in ing and development  o f  

women dockworkers 270.   

 

 

 

 

                                                             
268 X. ,  "Cargo Handl i ng  by Seafarers " ,  h t tp : / / www. i t f seaf are rs .org / IT I -ca rgo -hand l ing .c fm .  
269 The W or ld  Bank ,  Por t  Ref orm Too lk i t ,  Second Ed i t ion ,  Module  7 .  Labor  Ref orm and re la ted soc ia l  
i ssues ,  W ash ington,  The I n ternat iona l  Bank  for  Recons t ruc t ion  and Deve lopment  /  The W or ld  Bank ,  
2007,  
h t tp : / / www. pp ia f .org /s i tes /pp ia f . o rg / f i l es /documents / too lk i t s /Por too lk i t /Too lk i t /pd f /modules /07_TOOL
KIT_Module7.pdf ,  317-318.  
270 Turnbu l l ,  P . ,  An internat i onal  assessment  of  t ra in ing  i n t he por t  sec tor ,  Geneva,  In t ernat iona l  
Labour  Of f i ce ,  2011,  h t tp : / /www. i l o .o rg /pub l i c / l i bdoc / i lo /2011/111B09_336_engl . pdf ,  45 ,  51,  58 and  
59,  and  the  extens i ve  fu r ther  re ferences ;  see a lso  Compare,  genera l l y ,  Couper ,  A .D. ,  New ca rgo-
hand l ing  techn iques :  Impl ica t ions  for  po r t  employ ment  and sk i l l s ,  Geneva,  I n ternat iona l  Labour  
Of f i ce ,  1986,  94.  
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5.6.3.  Heal th and safety issues 

 

 

143.  As  we have a l ready  ment ioned,  por t  work  is  s t i l l  w idel y regarded as  an  occupat ion wi th  

very h igh acc ident  rates 271.  In  addi t i on,  t he handl i ng of  cer ta in cargoes  or  f umigated conta iners  

may pose ser ious  r isks  to human heal th.  To a cer ta in extent ,  there a lso seems to exis t  a h igh  

acceptance of  acc idents  at  work 272.  In  some por ts ,  occupat ional  r isks  a re i nc reased by 

overmanning and lack  o f  d isc ip l i ne,  and/or  a l ack  of  at tent i on on the  par t  of  t he l abour  

inspec torate.  Owing to the d ispers ion of  the work  over  a large area and i ts  var ied nature,  and 

unders taf f i ng or  other  pr ior i t i es ,  l abour  i nspec torates  may indeed neglec t  the docks  unless 

some di f f i cu l t y  ar ises  and the  inspec tor  is  cal l ed upon to i n tervene 273.  

 

Despi te these fac ts ,  over  the pas t  decades the  heal th and safety l evel  has  t remendous ly  

improved in most  por ts  and terminals  as  a resul t  o f ,  in ter  a l ia ,  improved heal th and safet y  

management ,  t r a in ing and automat ion.  

 

 

 

144.  The W or ld Bank 's  Por t  Reform Toolk i t  draws at tent i on to the impor tance of  problems  

re lat ing to i nadequate occupat ional  heal th and safety  procedures 274.  

 

 

 

145.  ITF cons iders  por ts  "one of  t he most  dangerous  p laces  in t he wor ld to work" 275.  

 

ITF regular l y  moni tor ing  safety l evels  i n  por t  t e rminals .  In  November  2011,  for  example,  i t  

publ ished the  fo l lowing  resul ts  of  a survey ask ing  a  selec t i on  of  dockers  wor ldwide  i f  they are  

suppl i ed wi th ‒  what  they  cons ider  to be ‒  adequate safety equipment  on the job.  

 

 

                                                             
271 See supra ,  pa ras  23,  49 and 115.  
272 V igar i é ,  A . ,  Por ts  de Commerce e t  V ie  L i t to ra le ,  Pa r i s ,  Hachet te ,  1979 ,  420.  
273 Evans ,  A .A . ,  Technica l  and soc ia l  changes  in  the wor ld ' s  por ts ,  Geneva,  In t ernat iona l  Labour  
Of f i ce ,  1969,  163.  
274 The W or ld  Bank ,  Por t  Ref orm Too lk i t ,  Second Ed i t ion ,  Module  7 .  Labor  Ref orm and re la ted soc ia l  
i ssues ,  W ash ington,  The I n ternat iona l  Bank  for  Recons t ruc t ion  and Deve lopment  /  The W or ld  Bank ,  
2007,  
h t tp : / / www. pp ia f .org /s i tes /pp ia f . o rg / f i l es /documents / too lk i t s /Por too lk i t /Too lk i t /pd f /modules /07_TOOL
KIT_Module7.pdf ,  317-318.  
275 X. ,  "You to ld  us " ,  GNT Bul le t i n  Augus t  2011,  h t tp : / / www. i t fg loba l . org / f i l es /ext ranet / -
1 /30482/ ITF_GNT_news_Eng_10-1.pdf .  
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Figure 14.  Resul ts  of  a survey  by  the Internat i onal  Transpor t  Workers '  Federat ion  on  the supply  

of  adequate safety  equipment ,  November  2011 (source:  ITF 276)  

 

 
 

 

 

Heal th and safety are at  t he cent re of  ITF's  G lobal  Network  Terminals  campaign 277.  

 

 

 

146.  The lack  of  adequate s tat is t ics  on occupat ional  heal th and safety in  por t  labour  shou ld be 

ment ioned as  a ser ious  separate issue.  The absence of  re l i able of f i c i a l  data is  largel y due to  

the fac t  t hat  por t  operat i ons  and por t  labour  are not  i ndent i f ied under  a separate code under  

s tandard i ndus t ry and occupat iona l  c lass i f i cat i ons 278.  

 
  

                                                             
276 X. ,  "You to ld  us " ,  GNT Bul le t i n  November  2011,  h t tp : / / www. i t fg loba l .org / f i l es /ext ranet / -
1 /31954/ november%20GNT%20bul le t in%20.pdf .  The  pub l i ca t i on  does  not  not  exp la i n  the  
methodo logy o f  the  su rvey,  so  i t  may a lso  have a  ce r ta in  p ropaganda va lue.  
277 See i n f ra ,  pa ra  155.  
278 See supra ,  pa ra  82.  



 

128 

 

5.7. Appraisals and outlook 
 

 

147.  A l ready i n 1986,  A.C.  Couper  noted that ,  even in  count r ies  where ILO Convent ion No.  137 

was not  rat i f i ed,  i t s  Ar t ic l es  had been used as  guidel i nes 279.  

 

 

 

148.  I n  2002,  t he implementat ion of  ILO Dock  W ork Convent ion No.  137 and the re lated  

Recommendat ion No.  145 were the sub jec t  of  a  General  Survey by an ILO Commi t tee o f  

Exper ts  on the Appl icat i on of  Convent ions  and Recommendat ions ,  and of  a  subsequent  debat e  

wi th in the Commi t tee on the Appl icat i on of  Standards .  

 

 

 

149.  In  the General  Survey,  t he  Commi t tee of  Exper ts  i dent i f i ed "many points  of  convergence"  

between nat ional  regulat i ons  respec t i ng dock  work  and the  ILO’s  i ns t ruments .  I t  welcomed the  

fac t  that  i t s  examinat ion had revealed that  " t he fundamental  pr i nc ip les  which are conta ined in  

the  ins t ruments  are implemented in prac t ice,  even where the Convent ion has  not  been rat i f i ed" .  

The Commi t tee a lso noted that  the g lobal  nature of  dock  work  has  had the  ef fec t  of  extending  

around the wor ld the pro tec t ion conta ined in t he ins t ruments .  In  th is  respec t ,  the Commi t tee  

conc luded that  t he i ns t ruments  had at  l eas t  served a func t ion  of  guidance even to  the  States  

that  had not  rat i f i ed them 280.  

 

 

 

150.  On the cent ra l  i ssue of  reg is t rat i on,  the Commi t tee of  Exper ts  d id not  provide g lobal  data  

e i t her ,  but  made a number  of  general  observat i ons  of  a  qual i t a t ive nature:  

 

113.  There are severa l  a rguments  i n  f avour  of  regis ter i ng dockworkers .  F i rs t ,  moder n  

cargo-handl i ng  methods  inc reas ing ly  requi re  the use of  mu l t isk i l led dockworkers ,  

t ra ined and ab le  to  use expens ive  equipment  safe ly  and ef f ic i ent ly .  To ensure a  

cons tant  supply  of  sk i l led personnel ,  i t  i s  essent ia l  to  cont ro l  access  to the profess ion  

by  an appropr iate regis t rat i on and a l l ocat i on sys tem.  Fur thermore,  to gain the max imu m 

benef i t  f r om the i nt roduc t ion of  t he new cargo-handl i ng methods ,  i t  i s  v i ta l  to  have the  

fu l l  commi tment  of  t he workers .  This  means of fer ing  them suf f ic ient  guarantees  of  

employment  and income .  I t  i s  to be noted in  th is  connect ion that ,  echoing the  

conc lus ions  adopted by  the t r i par t i t e  technical  meet ing i n Rot terdam,  Paragraph 11 of  

the  Recommendat ion [ i . e . ,  Recommendat ion No.  145]  prov ides  that  t he es tab l ishment  o r  

rev is ion of  regis ters  i s  in tended,  i n  par t icu lar ,  t o  “operate schemes for  t he 

                                                             
279 Couper ,  A .D. ,  New cargo-hand l ing  techn iques :  Impl ica t ions  for  po r t  employment  and sk i l l s ,  
Geneva,  In ternat i ona l  Labour  Of f i ce ,  1986,  123.  
280 In ternat i ona l  Labour  Conf erence (90th  Sess ion 2002) ,  Genera l  Survey  o f  the  repor ts  conce rn ing  
the Dock  Work  Convent ion  (No.  137)  and Recommendat ion  (No.  145 ) ,  1973 ,  
h t tp : / / www. i lo .o rg / pub l i c /eng l i sh /s tandards / re lm / i l c / i l c90/pdf / rep - i i i -1b .pdf ,  92-93,  para  230.  
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regular isat i on o f  employment  or  s tabi l i sat ion of  earnings  and for  the a l l ocat i on of  l abour  

in  por ts ” .  

 

114.  Second,  a l though the  greates t  d i f f i cu l ty  c reated by  the  adopt ion of  new cargo-

handl i ng methods  is  undoubtedly  that  they  exacerbate any  preex is t ing  problem of  

surp lus  labour  i n  the por ts ,  i t  i s  impor tant  t o cons ider  how to spread as  widely  as  

poss ib le the r isk  of  underemployment  which cou ld ar ise i n i t i a l l y .  The regis t rat i on o f  

dockworkers  would  make i t  poss ib le to avoid  impos ing the cos t  of  moderni zat i on  

arb i t r ar i l y  on any  par t icu lar  worker  who had prev ious ly  been regular ly  employed.  

 

115.  However ,  the regis t rat i on of  dockworkers  is  not  an a l ternat ive to the idea l  s i tuat ion  

in which they  would  enjoy  or  be guaranteed permanent  employment .  I t  has  been a l ong-

term objec t ive to e i ther  guarantee dockworkers  permanent  employment ,  or  fa i l i ng that ,  

at  l eas t  regular i ty  of  emp loyment  or  s tab i l i za t i on o f  thei r  earnings ,  and regi s t rat ion has  

been the pr i mary  means o f  ident i fy i ng workers  for  t hat  purpose.  [ . . . ]  

 

116.  The s tabi l i za t i on  o f  employment  i n  por ts  can only  be achieved i f  there is  an  

ef f ic ient  sys tem of  a l l ocat i ng reg is tered dockworkers .  The ef f ic iency  of  the sys tem 

depends on several  fac to rs ,  such as  the number  of  cargo-handl i ng  f i rms,  the  ex tent  and 

organi zat i on of  the por t ,  and the d ivers i ty  of  cargoes  handled.  I n modern por ts  handl i ng  

a wide var iety  of  cargoes  through several  cargo-handl i ng f i rms,  t he  a l l ocat i on sys tem 

must  ensure that  l abour  i s  used in the most  ef f i c i ent  manner  poss ib le.  To achieve th is ,  

i t  i s  necessary  to deter mine the propor t i on of  l abour  that  must  be employed regular ly ,  

whi l e  at  t he same t ime c reat ing a reserve pool .  Obv ious ly  the bes t  solut i on i s  to be abl e  

to employ  a l l  dockworkers  regular ly .  However ,  when employment  cannot  be  guaranteed 

on  a  regular  bas is ,  t he  most  common prac t ice  is  t o d is t r ibute work  between workers  in  

regular  or  per manent  employment  and a  reserve o f  casual  workers .  In  th is  respec t ,  t he  

Recommendat ion prov ides  for  the poss ib i l i t y  of  es tab l ish ing separate regis ters  for  those 

wi th more or  l ess  regular  employment  and those in a reserve pool  (Paragraph 14 ) 281.  

 

 

 

151.  On the need for  casua l  workers ,  t he Commi t tee noted:  

 

135.  I n most  por ts ,  i t  i s  s t i l l  necessary  to have casual  workers  avai lable.  The 

Commi t tee has  a l ready  had occas ion to point  out  that  t he propor t i on of  casua l  workers  

is  not  i ns igni f i cant .  The Internat i onal  Transpor t  Workers ’  Federat ion i ndi cated i n i ts  

1995 repor t  t hat  over  two- th i rds  of  t he repl i es  to i ts  ques t ionnai re repor ted the  

ex is tence of  casual  work ,  even i f  i t  general ly  only  af fec ted a smal l  propor t ion of  workers  

(nor mal ly  fewer  than 10 per  cent  of  t he tota l  work force) .  Moreover ,  the more casua l  

work  is  used,  the more i t  i s  regulated .  Among casual  workers ,  cer ta in groups  can be  

d is t inguished for  whom i r regular  work  is  not  a d isadvantage,  and par t icu lar l y  those who 

                                                             
281 In ternat i ona l  Labour  Conf erence (90th  Sess ion 2002) ,  Genera l  Survey  o f  the  repor ts  conce rn ing  
the Dock  Work  Convent ion  (No.  137)  and Recommendat ion  (No.  145 ) ,  1973 ,  
h t tp : / / www. i lo .o rg / pub l i c /eng l i sh /s tandards / re lm / i l c / i l c90/pdf / rep - i i i -1b .pdf ,  49-51,  para .  113-116.  
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work  i n t he docks  to earn a secondary  wage or  t hose who are work ing  wh i le t hey  look  

for  another  j ob 282.  

 

 […]  

 

139.  However ,  the int roduc t ion of  a sys tem of  reg is t rat ion and a l l ocat ion is  not  a lways  

suf f ic ient  t o guarantee  the employ ment  or  i ncomes of  dockworkers .  Stabi l i z i ng  

employment  f or  a g iven number  of  workers  of ten  means reduc ing the labour  surp lus .  

Analys is  of  t he repl i es  to the ILO’s  1995 ques t i onnai re on employment  t rends  shows  

that  work forces  i n por ts  have dec l ined cons iderably  s ince  the ear ly  1990s .  The 

measures  taken to reduce the work force do not  vary  f rom one por t  to  another  around 

the  wor ld.  They  cons is t  o f  encourag ing ear ly  ret i rement ,  ret ra in ing and s taf f  reduc t i ons .  

A State wh ich  resor ts  t o  such adjus tment  measures  must  t ake  i nto  account  both  thei r  

soc ia l  and f i nanc ia l  cos t 283.  

 

 

 

152.  I n  i ts  f i na l  remarks ,  the Commi t tee of  Exper ts  noted:  

 

233.  The Commi t tee ’s  prev ious  d iscuss ion  reveals  that  t here  are many States  which do  

not  have any  form of  regi s ters .  In  some ins tances  th is  s i tuat i on may  be the  resul t  o f  a  

lack  o f  awareness  of  t he f l ex ib i l i t y  conta ined in  the Convent ion  as  to  the  type  o f  

regis ters  which may be mainta ined.  I n other  i ns tances  th is  s i tuat ion may  be  due to a  

fa i l ure to apprec iate the benef i ts  of  regis ters ,  whi l e  in  s t i l l  o ther  cases  the development  

of  dock  work  sys tems  and the protec t ions  a l ready  avai l able  to  dockworkers  do not  

requi re the maintenance of  regis ters .  However ,  when the sys tems of  regis t rat i on are no t  

yet  developed and a l t e rnat ive protec t i ons  not  yet  avai lable,  regis ters  remain an  

indispensable tool  f or  prov id ing the protec t ion af forded by  these ins t ruments .  

 

234.  In v iew of  t he developments  which l ed up to  the adopt ion of  the Convent ion and 

the  Recommendat ion and the d ivers i ty  i n  local  and nat i onal  methods  of  organi zing  

por ts ,  the  Commi t tee fu l l y  apprec iates  that ,  for  many count r i es  today ,  cer ta in  of  t he  

measures  env isaged by  these ins t ruments  wh ich were adopted i n 1973 have los t  thei r  

re levance.  Among them,  the  Commi t tee has  noted s i tuat i ons  where a permanent  j ob and 

a minimum income are assured for  dockworkers  on  the same ter ms  as  are app l icable to  

other  workers ,  both wi th regard to thei r  employment  (p lacement  and vocat iona l  t ra in ing)  

and thei r  condi t i ons  of  work  (work ing t ime,  wages ,  soc ia l  secur i ty ,  etc . ) .  Some of  t he  

repor ts  examined show c lear ly  that  such condi t i ons  of  employment  and work  wi l l  be  

appl i ed i n a growing number  of  count r i es .  Whi le welcoming th is  development ,  t he  

Commi t tee never the less  be l ieves  that  i t  i s  necessary  to guard agains t  any  r isk  of  a void  

                                                             
282 In ternat i ona l  Labour  Conf erence (90th  Sess ion 2002) ,  Genera l  Survey  o f  the  repor ts  conce rn ing  
the Dock  Work  Convent ion  (No.  137)  and Recommendat ion  (No.  145 ) ,  1973 ,  
h t tp : / / www. i lo .o rg / pub l i c /eng l i sh /s tandards / re lm / i l c / i l c90/pdf / rep - i i i -1b .pdf ,  58 ,  para  135.  
283 In ternat i ona l  Labour  Conf erence (90th  Sess ion 2002) ,  Genera l  Survey  o f  the  repor ts  conce rn ing  
the Dock  Work  Convent ion  (No.  137)  and Recommendat ion  (No.  145 ) ,  1973 ,  
h t tp : / / www. i lo .o rg / pub l i c /eng l i sh /s tandards / re lm / i l c / i l c90/pdf / rep - i i i -1b .pdf ,  59 ,  para  139.  
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which might  depr ive these workers  of  t he necessary  regulatory  f ramework  where the  

s i tuat i on has  not  changed.  I t  i s  a lso i mpor tan t  to  bear  i n  mind that  in  many count r i es ,  

and in some por ts  i n  some count r ies ,  t h is  moderni za t ion has  not  yet  t aken p lace.  

 

235.  I t  i s  t he  v iew of  t he Commi t tee  that  Convent ion  No.  137 and Recommendat ion  No.  

145,  which  are  the  only  ins t ruments  address ing the ques t i ons  of  emp loyment  and 

condi t i ons  of  work  of  dockworkers  i n  deta i l ,  r eta in the i r  r e levance,  both where the  

nature of  dock  work  has  not  changed and in s i t uat i ons  of  t r ans i t i on.  This  occupat ion  

cont inues  to requi re spec i f i c  protec t i on measures ,  and the i ns t ruments  of fer  a l t ernat ive  

means  of  address ing  s i tuat ions  of ,  of ten mass ive,  work force reduc t i ons .  The three  

major  pr i nc ip les  of  permanent  or  regular  employment ,  of  a min imum income and of  t he  

sys tem of  regis t rat i on prescr ibed by  the Convent ion,  have proven to be re levant ,  even 

in count r i es  which have a h ighly  developed mechan ized por t  sys tem requi r ing only  a  

smal l  number  of  dockworkers .  The ins t ruments  a l so remain re levant  t o count r i es  and 

por ts  which  cont inue to  remain outs ide  the  process  of  moderni za t i on,  where  the  

protec t i on of  the workers  through the app l icat i on of  the ins t ruments  remains  essent ia l .  

Moreover ,  t he need to  adapt  to  t he  changes,  as  foreseen in the  i ns t ruments ,  i s  of  t he  

greates t  impor tance for  a l l  dockworkers  af fec ted by  por t  r eforms 284.  

 

 

 

153.  The repor t  of  t he subsequent  d iscuss ion of  t he Genera l  Survey wi th in  the ILO Commi t tee  

on the Appl icat i on of  Standards 285 reveals  that  op in ions  of  employers  and workers  on the 

v iabi l i t y  of  ILO Convent ion No.  137 d i verged wide ly.  Employers  regarded the Convent ion as  an 

obsolete  fa i lure and argued that  por t  labour  can be adequately  organ ised on the bas is  of  

general  labour  law,  whi l e the workers  ins is ted that  t he profess ion o f  dockworker  remains  

spec i f i c  and that  a campaign to  promote rat i f i ca t ion and appl icat ion  of  t he  Convent ion was  

needed.  Because the debate wi th in the Commi t tee touches  upon the fundamentals  of  t he  

internat i onal  regulat ion o f  por t  l abour ,  we quote a number  of  passages of  the repor t  in  thei r  

ent i ret y 286:  

 

119.  The Employer  members  commended the Commi t tee of  Exper ts  for  t he General  

Survey  on Convent ion No.  137 and Recommendat ion No.  145.  Whi le General  Surveys  

tend to be tedious ,  the f i rs t  par t  of  t h is  survey  read much l i ke a wel l -wr i t t en  novel  i n  

which the reader  cou ld  not  wai t  to  get  to  the  nex t  page because of  t he  dramat ic  

changes  tak ing p lace.  However ,  t he  Employer  members  were t roubled by  the use of  

mandatory  words  such as  “must ”  or  “prescr ibe”  t o c lar i fy  the prov is ions  of  t he  

ins t ruments ,  keeping i n mind that  t he Convent ion  was a general  set  of  pr inc ip les  and 

                                                             
284 In ternat i ona l  Labour  Conf erence (90th  Sess ion 2002) ,  Genera l  Survey  o f  the  repor ts  conce rn ing  
the Dock  Work  Convent ion  (No.  137)  and Recommendat ion  (No.  145 ) ,  1973 ,  
h t tp : / / www. i lo .o rg / pub l i c /eng l i sh /s tandards / re lm / i l c / i l c90/pdf / rep - i i i -1b .pdf ,  93-94,  para  233 -235.  
285 In ternat iona l  Labour  Conf erence (Ninet ie th  Sess ion,  2002) ,  No.  28,  Pa r t  One,  Thi rd  I tem on the  
Agenda:  In fo rmat i on and Repor ts  on the App l i ca t ion  o f  Convent i ons  and  Recommendat i ons .  Repor t  
o f  the  Commi t tee  on the App l i ca t i on  o f  S t andards ,  P rov is iona l  Reco rd,  
h t tp : / / www. i lo .o rg / pub l i c /eng l i sh /s tandards / re lm / i l c / i l c90/pdf /p r -28p1.pdf ,  28 -40 .  
286 In  the  count ry  chapt ers  be low,  we a lso  quot e  a  number  o f  s ta t ements  by  nat iona l  representa t i ves  
o f  EU count r ies .  
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that  t he Recommendat ion  was far  more deta i l ed and lengthy .  These ins t ruments  could  

on ly  suggest  a l ternat ive  means  of  imp lementat ion  wi th in  a  wide range of  ac t ions .  I t  was  

a lso s t r ik ing that  the Commi t tee of  Exper ts  refer red to the Preamble of  the ins t ruments  

as  prov id ing guidel ines  for  ac t i on.  F ina l ly ,  in  t he chapter  deal ing wi th the prov is ions  of  

the Convent ion and the Recommendat ion,  the focus  was main l y  on the  

Recommendat ion,  h ighl i ght i ng the general i ty  of  t he  Convent ion i tse l f .  

 

120.  The Employer  members  pointed out  t hat  much of  the content  of  the Convent ion and 

Recommendat ion was covered in more general  Convent ions  on such issues  as  soc ia l  

secur i ty ,  safety  and heal th,  work ing t i me,  f r eedom of  assoc iat i on,  col l ec t ive bargain ing  

and remunerat ion.  This  ra ised ques t ions  regarding whether  there i n fac t  needed to be a  

spec i f i c  Convent ion re la ted to dock  work .  As  i ndicated i n the General  Survey ,  the  

casual  nature of  employment ,  which was the main dr iv ing force for  the  dock  work  

Convent ion,  was  rapid ly  d isappear ing.  

 

[ . . . ]  

 

123.  The Worker  members  fe l t  i t  was  impor tant  t o recal l  that  work  i n  por ts  was a lso  

covered by  a l arge number  of  other  I LO ins t ruments ,  i nc lud ing the fundamenta l  

Convent ions  covered by  the Dec larat i on of  1998,  as  wel l  as  other  Convent ions  and 

Recommendat ions  of  general  appl icat i on such as  the i ns t ruments  on t r i par t i t e  

consul tat ion,  employment  pol icy ,  soc ia l  secur i ty ,  and occupat ional  safety .  F inal ly ,  other  

s tandards  spec i f i ca l ly  covered safety  and heal th i n  por ts .  

 

[ . . . ]  

 

128.  The Worker  members  regret ted that  t he General  Survey  d id not  adequately  

emphas i ze  the  way in  which  cer ta in governments  wished to undermine the  s tatus  of  

workers  in  por ts  under  the pretex t  of  f ree compet i t ion and the l ibera l i za t i on of  markets .  

I t  was  being i ndicated to workers ,  for  ins tance,  when they  demanded guarantees  in t he 

process  of  d iscuss ion of  a new European Union d i rec t ive on the “por t  package”,  t hat  the 

s i tuat i on would be as  benef ic ia l  f or  enterpr ises  as  for  consumers  and workers .  The 

representat ive workers ’  o rgani za t ions  were opposed to the  proposed d i rec t i ve because 

such measures  had negat ive  consequences  for  the  dockworkers  as  concerned the i r  

s tatus ,  employment ,  safety  and heal th.  Regula t i on wh ich a imed to “ l ibera l i ze por ts ”  

a lways  had the ef fec t  of  e l iminat i ng a cer ta in number  of  jobs ,  render ing employment  

more precar ious  and lessen ing the i mpor tance for  employers  of  t he ru les  on  safety  and 

heal th.  

 

130.  The Employer  members  were of  t he v iew that  dev is ing a universal  dock  work  

s tandard  was d i f f i cu l t  s ince the d ivers i ty  of  por t  organi za t ional  models  re inforced the  

pos i t i on that  only  general  pr inc ip les  on the por t  indus t ry  were poss ib le.  Moreover ,  there  

ex is ted a great  var iety  of  def i n i t ions  of  dock  work .  In t h is  regard,  the Employer  

members  welcomed the common-sense v iew in paragraph 101 of  the General  Survey  

that  Ar t ic l e 1 of  the Convent ion should not  be i nterpreted as  requi r i ng member  States  to 



 

133 

 

def ine the terms “dockworker ”  and “dock  work ” i n  law.  I n fac t ,  s ince the i r  adopt ion ,  

Convent ion No.  137 and Recommendat ion No.  145 had not  been appropr iate because 

they  deal t  wi th  a minor i ty  of  t he wor ld ’s  workers .  To date,  the Commi t tee of  Exper ts  was  

on ly  able to es t imate the number  of  por ts  in  t he wor ld and was unable even to guess  the  

number  of  dockworkers  wor ldwide.  Convent ion No.  137 and Recommendat ion No.  145 

were the produc t  of  an  ear l ier  era of  managed economies .  Because they  were not  

market  based,  t hese ins t ruments  had proven to be  a d isas ter .  Convent ion No.  137 was  

an  a t tempt  to  counterbalance the cos t  sav ings  and produc t iv i ty  improvements  c reated  

by  the  ef f ic ienc ies  of  technological  change th rough permanent  employment  and 

guaranteed incomes in an  indus t ry  i n  which the work  was episodic .  

 

131.  The Employer  members  cons idered that  Convent ion No.  137 was a imed at  l imi t ing  

the  supply  of  workers  through a sys tem of  reg is t rat ion to cont ro l  t he  f low of  new 

ent rants .  Yet ,  t he  weakness  of  t he sys tem o f  reg is t rat ion  set  out  in  t he  Convent ion was  

prec isely  to assume s table employment  levels .  Fur ther more,  by  indicat i ng in paragraph 

162 of  t he General  Survey  that ,  even i f  dockworkers  s t i l l  worked wel l  i n  excess  of  

nor mal  hours  i n  the course of  t he same day  or  week,  the casual  nature of  t hei r  work  d id  

not  in  any  way jus t i fy  unduly  pro longed hours  of  work ,  t he Commi t tee of  Exper ts  

seemed to be cal l i ng for  employment  t o be guaranteed whi l e not  permi t t ing  per iods  of  

ex tended hours  of  work  even i f  t he c i rcumstances  cal led for  t hem.  This  v iew seemed 

unreal is t ic  i n  a  g lobal ,  compet i t i ve wor ld.  The Employer  members  noted  that  t he  

Commi t tee of  Exper ts  had pointed out  t hat ,  for  many count r i es ,  several  aspec ts  of  t he  

ins t ruments  migh t  have los t  thei r  re levance.  In a growing number  of  count r ies ,  jobs  and 

income were being prov ided to dockworkers  on the same terms as  were appl icable to  

other  workers  i n  t erms of  p lacement ,  vocat ional  t ra in ing,  work ing t i me,  wages and 

soc ia l  secur i ty ,  among others .  Agains t  t hese fac ts ,  the Employer  members  were s t ruck  

by  the Commi t tee of  Exper ts ’ asser t i on that  Convent ion No.  137 and Recommendat ion  

No.  145 cont inued to be re levant .  

 

[ . . . ]  

 

144.  The Worker  members  and the Government  members  who took  the f loor  on  th is  

ques t i on emphas ized the cont inued re levance of  t he Convent ion and the  

Recommendat ion even in  the changing contex t  of  the por t  sec tor .  They  s t ressed the  

need for  a rat i f i cat i on campaign i n favour  of  t he Convent ion.  I n t he op in ion of  t he  

observer  represent ing the Internat i onal  Transpor t  Workers ’ Federat i on,  a greater  ef for t  

was  needed to put  Convent ion  No.  137 to good use and ensure  that  i t  was  more widely  

unders tood.  He regret ted  that  t he Employer  members  appeared to  be paint i ng  a p ic ture  

of  a Convent ion that  they  c la i med was  both i n f lex ib le and obsolete.  The nat i ona l  

prac t ice i n  cer ta in count r i es  refuted th is  content ion .  

 

[ . . . ]  

 

146.  The Employer  members  la id great  emphas is  on the fac t  that  permanent  

employment  and guaranteed income were not  v iab le i n  a g lobal  economy in which 
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technology  was changing  rapid ly .  This  was h ighl i gh ted  by  the fac t  that  j us t  22 count r i es  

had rat i f i ed the Convent ion af ter  30 years .  I n  paragraph 220,  the  General  Survey  

conc luded that  t he  prospec ts  for  f uture  rat i f i cat i ons  were l ow,  par t icu lar ly  because the  

major i ty  of  governments  had prov ided no indicat i on on rat i f i cat i on intent i ons .  The low 

level  of  rat i f i ca t ion of  t he Convent ion was i l lus t rat ive of  a problem that  was  endemic  

across  most  t echnical  Convent ions  adopted by  the ILO over  t he l as t  30 years .  There  

was c lear ly  no connect ion between vot ing for  the adopt ion of  ILO Convent ions  and the  

ac tual  commi t ment  of  governments  to rat i fy i ng them.  

 

147.  The Employer  members  we lcomed the d iscuss ion,  wh ich had genera ted  a  great  

deal  of  par t ic i pat ion.  They  s t rongly  bel i eved that  i n ternat i onal  labour  s tandards ,  and in  

par t icu lar  Convent ions ,  should be “h igh impact ”  s tandards  that  sought  to address  

fundamenta l  workplace i ssues  on which there was a broad consensus  on appl icabl e  

po l ic ies  or  pr i nc ip les .  The Convent ion on the El iminat i on  of  t he Wors t  Forms of  Chi l d  

Labour ,  1999 (No.  182) ,  which had the fas tes t  rate of  rat i f i cat i on in t he ILO’s  h is tory  

of fered a  good example.  Standard-set t ing  was no t  the  answer  to  every  workplace issue.  

In assess ing the appropr iateness  of  s tandard-set t i ng,  account  should be taken of  

c r i ter ia  such as  the su i tabi l i t y  of  a g iven topi c  for  regulat ion,  t he prospec ts  of  

rat i f i cat i on,  i t s  ut i l i t y  as  a benchmark ,  and the  ex tent  of  consensus .  The dock  work  

ins t ruments  under  rev iew fa i l ed these tes ts ,  as  would a rev ised set  of  i ns t ruments .  The 

General  Survey  had c lear ly  demonst rated  that  dock  work  should be addressed under  

other  I LO ins t ruments  of  broader  appl icabi l i t y .  

 

148.  The Employer  members  cons idered that  t here  was agreement  on the  accelerat i ng  

technological  changes that  were tak ing p lace  in t he f i e ld  of  dock  work .  The 

d isagreement  concerned the v iab i l i t y  of  Convent ion No.  137 today .  The ma in argument  

which had been put  forward  in  f avour  of  a “spec i f i c ” dock  work  Convent ion was that  

legis lat i on was needed to  ensure qual i ty  work ,  to bui l d  in f ras t ruc ture and ensure s table  

labour  re lat i ons .  Yet  most  count r i es  wi th por ts  had accompl ished these objec t ives  

wi thout  rat i fy i ng the Convent ion.  This  said something about  the regulatory  benef i t  o f  the 

ins t ruments  under  examinat ion.  Numerous  comments  had been made on the f lex ib i l i t y  of  

the Convent ion.  In t he op in ion of  t he Employer  members ,  however ,  t he  ques t ion of  

f lex ib i l i t y  was  i r re levant  s ince the Convent ion  had a tota l ly  imprac t icable purpose,  that  

is  to at tempt  to guarantee employment  and prov ide s table i ncome to  a  few workers  i n  

the env i ronment  of  rapid technolog ical  change that  charac ter i zed the por t  indus t ry .  

A l though i t  was  the t radi t i on to have some disagreement  on d i f ferent  aspec ts  of  a 

General  Survey ,  the Emp loyer  members  were as tonished by  the degree to which some 

Worker  members  d isagreed wi th the overal l  d i rec t i on of  the General  Survey ,  par t icu lar ly  

the ref l ec t ion on the dynamic  market -based changes tak ing p lace.  As  the Employer  

members  had said dur ing the general  d iscuss ion,  the Secretary -General  of  the  

Internat i onal  Confederat i on of  Free Trade Unions  had spoken at  the General  Counc i l  o f  

the Internat i onal  Organiza t ion of  Employers  in  June about  the need fo r  a s t rategic  

par tnership between the  Workers ’  and Employers ’  groups .  Perhaps  such a  par tnership  

could be es tabl ished re la t ive to the exper ts ’  v iews  on the meaning,  purpose and scope 

of  ILO Convent ions .  The survey  was c lear  t hat  dock  work  was increas ingl y  becoming 
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l i ke other  work  requi r i ng mul t isk i l l ing and ongo ing learning.  I t  was  a lso c lear  that  

governments  saw no need to rat i fy  t he Convent ion because i t  was  i nc reas ingly  not  

appl icable to such c i rcumstances .  Overal l ,  the survey  suppor ted the Employer  members ’  

v iew that  t he ILO should  only  adopt  h igh- i mpact  s tandards  of  general  app l icabi l i t y  on  

which there was a consensus  in order  t o g ive them a greater  prospec t  of  rat i f i cat ion.  

 

149.  The Worker  members  noted the low number  o f  rat i f i cat i ons  of  the Convent ion,  even 

cons ider ing the number  of  count r ies  where there were no por ts .  Even though the  

Commi t tee of  Exper ts  welcomed the fac t  that  t he pr inc ip les  conta ined in t he  ins t ruments  

were imp lemented in prac t ice,  even where the Convent ion had not  been rat i f i ed,  t he  

Worker  members  wondered why the  member  States  whose legis lat i on  and prac t ice were 

in confor mi ty  wi th the Convent ion d id not  rat i fy  i t .  The General  Survey  o f fered some  

conc lus ions ,  however .  I t  was  necessary  to  recogn ize  the  c ruc ia l  r o le of  the por ts  and 

the i r  ef f ec t ive operat i on for  the soc ia l  and economic  development  at  t he regional  o r  

nat ional  level .  Moreover ,  the profess ion of  dockworker  was so spec i f i c  that  i t  was  

a lways  necessary  to have spec i f i c  regulat i ons  both  at  the nat i onal  l evel  and at  the level  

of  t he ILO.  The pr inc ip les  la id down in the Convent ion and the Recommendat ion were  

s t i l l  re levant  and had to be borne in mind today  in reg ions  af fec ted by  waves  of  

l ibera l i za t i on and pr ivat i za t ion.  F inal ly ,  the Internat ional  Labour  Organi za t ion and the  

Of f ice should conduct  a  campaign to promote the rat i f i cat i on and appl i cat ion of  the 

ins t ruments  in  t he f ie ld o f  dock  work ,  and par t icu lar ly ,  the Dock  Work  Convent ion,  1973 

(No.  137) .  The cont inued re levance of  the Convent ion could not  be cal led i nto ques t ion.  

In th is  regard,  any  at tempt  to d iscuss  the poss ib i l i t y  of  rev is ing the ins t ruments  was not  

t imely .  I t  was  because of  a misunders tanding of  t hese ins t ruments  that  cer ta in speakers  

among the Employers  and the Governments  cons idered them as  too r ig id.  The 

Convent ion and the  Recommendat ion  under  examinat ion must  be  mainta ined,  s ince  they  

were essent ia l  for  dockworkers  in  t he whole wor ld.  

 

 

 

154.  In  a Statement  on ILO Convent ion No.  137 of  2005 287,  the ITF asked a l l  a f f i l ia ted dockers '  

un ions  to suppor t  t he t rade union FNV Bondgenoten of  the Nether lands  in thei r  campaign 

agains t  t he Dutch Government 's  p lans  to denounce the Convent ion,  as  th is  s tep could have 

"negat i ve consequences  for  unions  around the wor ld " .  In  i ts  Statement ,  ITF dec lared  

(verbat im) :  

 

1.  ILO Convent ion 137 is  an i mpor tant  i ns t rument  to encourage technolog ical  

development  whi l e i nvolv ing consul tat i on between employers  and employees ,  and the  

sys tem of  regis t rat ion  of  dockers  l a id down in the  convent ion is  c ruc ia l  in  order  t o  

ma inta in safety  and soc ia l  s tandards .  De- rat i f i cat ion of  the Convent ion wou ld be an  

unnecessary  at tack  on the fundamental  r i ghts  of  dockers .  

2.  The FNV Bondgenoten  does  not  s tand a lone in i ts  f ight  t o defend dockers  r ights  and 

has  the suppor t  of  t he ITF fami ly  around the wor ld .  

                                                             
287 h t tp : / /www. i t f g loba l .o rg /so l ida r i t y / i l oconvent ion.c fm .   
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The Dutch Government  denounced the Convent ion  nonetheless 288.  

 

 

 

155.  I n  2006,  the ITF launched a long term,  wor ldwide campaign  agains t  “Por ts  of  

Convenience” 289.  The a im of  the campaign is  t o ensure that  acceptable s tandards  apply i n  por ts  

and terminals  around the  wor ld.  The terms 'por t  o f  convenience'  and ' t ermina l  of  conven ience '  

refer  respec t i ve ly  t o por ts  or  t erminals  that  a l l egedly fa i l  to  meet  these s tandards .  

The campaign focuses  on  the fo l l owing key themes ,  which have been cons is tent ly  i dent i f i ed by  

af f i l i a tes  as  the most  impor tant  issues  that  t hey face:  

-  conf ront ing Global  Network  Terminal  Operators  (GNTs) ;  

-  compet i t i on;  

-  pr ivat isat i on;  

-  casual isat i on;  

-  lack  of  t r ade union  r igh ts ,  or  lack  of  respec t  for  such r i ghts  by e i ther  governments  o r  

employers .  

 

On i ts  webs i te,  ITF expla ins  that  t he issues ,  espec ia l ly  pr i vat isat i on,  casua l isat ion and lack  of  

t rade union r i ghts ,  have p layed a key ro le i n  t he f ragmentat i on  of  t he union  movement  i n  many 

count r i es .  ITF  is  now seeing  a mul t i p l i c i t y  of  weaker  unions ,  inc luding  the  c reat ion  of  employer -

dominated ( ' ye l low' )  unions .  The POC campaign a ims to s t rengthen the dockers ’  un ion  

movement  by tack l ing the  problems that  can undermine i t .  

 

ITF is  promot ing the conc lus ion of  I nternat i onal  Framework  Agreements  ( IFAs)  wi th GNTs wh ich  

would min imal l y  i nc lude the core l abour  s tandards  covered in t he e igh t  fundamental  I LO 

Convent ions :  

-  Convent ion No.  87 on f reedom of  assoc iat ion;  

-  Convent ion No.  98 on the r i ght  to organise and to bargain col lec t i ve ly  (wh ich ITF says  

must  i ncorporate a neut ra l i t y  c lause which prevents  the employer  f rom obs t ruc t i ng  

organis ing ac t i v i t ies ) ;  

-  Convent ions  Nos.  29 and 105 on forced labour ;  

-  Convent ions  Nos.  111 and 100 on d isc r iminat i on;  

-  Convent ions  Nos.  138 and 182 on chi l d  labour .  

 

An IFA could a lso inc lude,  for  example,  an equal i ty  c lause and general  c lauses  address ing  

work ing  t ime,  what  cons t i tu tes  fa i r  wages,  occupat iona l  heal th and sa fety,  secur i t y ,  and 

profess ional  s tandards .  I n addi t i on,  a sec t i on of  t he agreement  should be devoted to the means 

of  implementat i on,  which would cover  moni tor ing and inf r ingements  and bui l d  in  

an annual  rev iew and repor t ing process .  ITF adds  that  an IFA is  "of  no value"  unless  i t  can be  

made to del i ver  rea l  benef i ts  to the unions  concerned,  in  terms of  remov ing obs tac les  to  

organis ing.  The IFA wou ld be between the company and the ITF on behal f  of  t he re levant  

                                                             
288 See i n f ra ,  pa ra  1438.  
289 The in format ion be low is  taken f rom  ITF 's  webs i te :  see h t tp : / /www. i t fg l oba l . org / t ranspor t -
in ternat i ona l / t i25 -por ts .c fm.  
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af f i l i a tes .  I t  would set  out  onl y the broad minimum acceptable s tandards  that  should apply  

throughout  t he company’s  operat i ons .  I t  would s t i l l  be up to unions  to  negot iate workplace  

CBAs.   

 

The campaign would focus  on the b igges t  operators  which due to thei r  dominance are l i ke l y  t o  

have an impact  on the larges t  number  of  af f i l i a tes .  They are a lso the i ndus t r y ’s  s tandard 

set ters .  However ,  at tent i on  is  a lso to be  paid to other  companies  that  are  impor tant  regiona l  

p layers .   

 

The dec is ion  to  i n i t i a te  a GNT campaign  is  t aken by the dockers ’  sec t ion commi t tee,  and in  

consul tat ion wi th the home count ry union,  and af f i l ia tes  wi th a presence in other  por ts  where 

the company operates .  The pr ior i t i es  are:  

(1)  where co l lec t i ve bargain ing agreements  (CBAs)  are i n  p lace,  to ensure  that  t hese 

are respec ted and there i s  a commi tment  to ongoing col l ec t i ve bargain ing;  

(2)  where there  are  no CBAs or  no recogni t i on of  unions ,  or  where  ant i - un ion po l ic ies  

are in  p lace,  t o seek  respec t  f or  f r eedom of  assoc iat ion,  t he r ight  t o recogn i t ion and 

col lec t i ve bargain ing,  and to  cal l  for  d ia logue to  begin wi th  any af f i l i a ted  unions  work ing  

in t he por t ;  and 

(3)  to d iscuss  the conc lus ion of  an Internat i onal  Framework  Agreement  wi th the g loba l  

management  of  the company.  This  wou ld a lso fac i l i ta te organis ing i n termina ls  where  

af f i l i a tes  do not  yet  have a presence.  

 

ITF's  campaign for  t r ade un ion r i ghts  is  a lso said to promote rat i f i cat i on and implementat i on o f  

ILO Convent ion No.  137.  

 

ITF does  not  ment ion Europe among the sub- regions  ident i f i ed as  requi r i ng urgent  ac t ion.  

 

W e have no informat ion on the number  of  IFAs which were conc luded s ince the campaign was  

launched.  

 

 

 

156.  According  to an  inte rnat i onal  survey publ ished by  Turnbul l  and W ass in 2007,  t r ade unions  

found that  recent  por t  r eform schemes had had a c lear ly  negat i ve impact  on  por t  workers '  t erms 

and condi t ions  of  employment .  Pr ivat isat i on  and employment  deregulat i on and thei r  impact  on  

employment  l evels  and employment  secur i ty  had the  greates t  impact .  Earnings  and pens ions  

were l ess  l i ke l y  t o be  adversel y af fec ted,  wi th a s igni f i cant  number  of  t r ade unions  repor t ing  

h igher  earnings  and pens ions  for  those who reta ined thei r  jobs  in  the wake of  por t  

res t ruc tur ing 290.  

 

 

 

                                                             
290 Turnbu l l ,  P .J .  and W ass,  V .J . ,  "Defend ing Dock  W orkers‒Globa l i za t ion  and Labor  Re la t ions  in  the  
W or ld 's  Por ts " ,  Indus t r ia l  Re la t i ons ,  2007,  Vo l .  46 ,  No.  3 ,  (582 ) ,  595.  



 

138 

 

157.  I n  addi t i on,  researchers  such as  Turnbul l  and Sapsford 291 and Barzman 292 argue that  

re l i abi l i t y  of  por t  opera t ions  and indus t r ia l  peace largely depend on  adherence to  ILO 

Convent ion No.  137,  t ogether  wi th pr inc ip les  on col lec t i ve bargain ing.  To  our  knowledge,  t he  

presence of  a  causal  l ink  between compl iance wi th ILO Convent ion  No.  137 and soc ia l  peace 

(or ,  f or  t hat  mat ter ,  labour  produc t i v i ty ,  l abour  cos t  or  por t  ef f i c iency)  has  never  been ser ious ly  

examined,  and the f i rm re jec t ion of  t he Convent ion and por t  worker  regis t rat ion sys tems by  

many employers '  organisat i ons  war rants  a presumpt ion that  t he resul ts  of  such an i nves t i gat i on  

might  not  be so unambiguous as  suggested.  

 

 

 

158.  A l t hough i t  has  not  produced any spec i f i c  lega l  ins t ruments  per ta in ing to por t  labour ,  the  

Uni ted Nat ions  Conference on Trade and Development  (UNCTAD) is  persuaded that ,  wi th in  

por ts ,  compet i t ion should  be a l l owed in por t  serv ices ,  labour  and pr ic ing 293.  

 

 

 

159.  I n  our  conc lus ions  on the por t  l abour  sys tems  of  i ndi v idua l  EU Member  States  below 294,  we 

shal l  under take a  f resh assessment  of  g lobal  l egal  ins t ruments  on por t  l abour  f rom a European 

perspec t ive.  

 
  

                                                             
291 Turnbu l l ,  P .  and Saps fo rd ,  D. ,   "H i t t ing  the Br icks :  An In ternat i ona l  Comparat i ve  S tudy o f  Conf l i c t  
on  the W ater f ront " ,  Indus t r ia l  Re la t ions  2001,  Vo l .  40 ,  No.  2 ,  (231 ) ,  239.  See a l so  i n f ra ,  para  505 on 
the appra isa l  o f  the  Be lg ian po r t  labou r  reg ime.  
292 Barzman,  J . ,  "Conf l i t s  e t  négoc ia t ions  au Havre  avant  e t  après  les  g randes  ré f ormes  por t ua i res " ,  
L 'Espace Po l i t i que ,  16  |  2012-1,  h t tp : / /espacepo l i t ique. revues .org / index2242.h t m l ,  para  33.  
293 UNCTAD Secre ta r ia t ,  Comparat ive  ana lys is  o f  de regu la t i on ,  commerc ia l i za t i on  and p r iva t i za t ion 
o f  po r ts ,  UNCTAD/SDD/PORT/3,  24 May 1995,  h t tp : / /unc tad.o rg / en/docs /sddpor t3_en.pdf ,  11 ,  pa ra  
28.  
294 See i n f ra ,  pa ra  295 et  seq .  



 

139 

 

5.8. Synopsis 
 

 

160.  

SYNOPSIS OF PORT LABOUR GLOBALLY 
L ABOUR M ARKET 

F a c t s  

•  8 . 7  b i l l i o n  t o n n e s  o f  s e a b o r n e  

c a r g o  ( 2 0 1 1 )  

•  5 7 2 . 8 m  T E U  ( 2 0 1 1 )  

•  T h o u s a n d s  o f  p o r t s  

•  T r a n s i t i o n  t o  l a n d l o r d  

m a n a g e m e n t  m o d e l  

•  S p r e a d  o f  g l o b a l  t e r m i n a l  

o p e r a t o r s  

•  N o  d a t a  o n  n u m b e r  o f  p o r t  

e mp l o y e r s  a n d  wo r k e r s  a v a i l a b l e  

•  I n t e g r a t e d ,  t o o l  a n d  l a n d l o r d  

p o r t s  

T h e  L a w  

•  I L O  C o n v e n t i o n  N o .  1 3 7  

•  I L O  R e c o m m e n d a t i o n  N o .  1 4 5  

I s s u e s  

•  L a c k  o f  s t a t i s t i c s  o n  e m p l o y m e n t  

•  R e s t r i c t i o n s  o n  e m p l o y m e n t  

•  R e s t r i c t i v e  w o r k i n g  p r a c t i c e s  

•  F r e e d o m  o f  a s s o c i a t i o n  a n d  

c l o s e d  s h o p s  

•  I L O  C 1 3 7  r a t i f i e d  b y  o n l y  f e w  

S t a t e s  

•  I L O  C 1 3 7  n o t  a c c e p t e d  b y  

e mp l o y e r s  

•  ' I n t e r i m  s t a t u s '  o f  I L O  C 1 3 7  

TR AINI NG AND QU ALIFI CATI ONS 

F a c t s  

•  M i x  o f  i n s t i t u t i o n a l ,  c o m p a n y  a n d  

o n - t h e - j o b  t r a i n i n g  

T h e  L a w  

•  O b l i g a t i o n s  t o  p r o v i d e  t r a i n i n g  i n  

C o n v e n t i o n s  a n d  

R e c o m m e n d a t i o n s  o n  D o c k  W o r k  

•  I L O  G u i d e l i n e s  ( 2 0 1 1 )  

I s s u e s  

•  D i f f e r e n t  l e v e l s  o f  t r a i n i n g  

•  R e l u c t a n c e  o f  i n d i v i d u a l  

e mp l o y e r s  t o  p r o v i d e  t r a i n i n g  f o r  

c a s u a l  wo r k e r s  

•  I n s u f f i c i e n t  t r a i n i n g  f o r  f e m a l e  

p o r t  wo r k e r s  

HE ALTH AND S AFETY 

F a c t s  

•  N o  d a t a  o n  o c c u p a t i o n a l  d i s e a s e s  

a n d  a c c i d e n t s  a v a i l a b l e  

 

T h e  L a w  

•  I L O  C o n v e n t i o n  N o .  1 5 2  

•  I L O  R e c o m m e n d a t i o n  N o .  1 6 0  

•  I L O  C o d e  o f  P r a c t i c e  

I s s u e s  

•  P a r t l y  d a n g e r o u s  a n d  h e a l t h y  

n a t u r e  o f  p o r t  l a b o u r  

•  C o m p l i a n c e  w i t h  h e a l t h  a n d  s a f e t y  

s t a n d a r d s  b y  e m p l o y e r s  a n d  

w o r k e r s  

•  P r i o r i t i e s  o f  L a b o u r  I n s p e c t o r a t e s  

•  L a c k  o f  s t a t i s t i c s  o n  h e a l t h  a n d  

s a f e t y  

•  F e w  r a t i f i c a t i o n s  o f  I L O  C 1 5 2  

•  O u t d a t e d  I L O  C 3 2  s t i l l  b i n d i n g  o n  

n u mb e r  o f  S t a t e s  
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6. PORT LABOUR IN THE EUROPEAN UNION  

 

 

6.1. Port system 
 

 

161.  The European Un ion counts  hundreds  o f  por ts ,  r anging f rom main i nternat i onal  

t ranshipment  hubs  such as  Rot terdam,  Antwerp and Hamburg to term inals  used by one shipping  

l ine only and smal l  harbours  serv ing a l ocal  communi t y .  As  we have ment ioned above 295,  

Europe ’s  por ts  handle 90  per  cent  of  EU t rade wi th th i rd count r i es  and 40 per  cent  of  in t ra-EU 

t raf f i c 296.  

 

In  2010,  t he por ts  of  t he European Union handled approximately  3,641 mi l l i on tonnes  of  

mar i t ime cargo 297.  Data col lec ted by UNCTAD suggest  tha t  in  2010 por ts  in  the 22 mar i t ime 

Member  States  handled approximatel y  86.1 mi l l i on  TEU,  represent ing a share of  16 per  cent  of  

wor ld conta iner  t hroughput 298.  

 

 

 

162.  European por ts  are managed by a var iet y of  organisat i ons .  Tradi t i onal l y ,  a  rough 

d is t inc t i on is  made between munic ipal  por ts  ( the Hanseat ic  model ,  prevalen t  in  Nor th Europe) ,  

s tate-cont ro l l ed por ts  ( the Lat i n model ,  commonly used in the South)  and por ts  owned by  

commerc ia l  bus inesses  ( the Anglo-Saxon model ) .  W ith in count r ies  or  even por ts ,  combinat i ons  

may occur ,  however ,  and in addi t i on there is  a t rend towards  corporat isat i on of  publ ic ly  owned 

por ts .  As  i n other  par ts  o f  the wor ld,  EU por ts  now prefer  t o operate as  l andlords  who manage 

por t  in f ras t ruc ture but  l eave the  provis ion of  handl i ng and terminal  serv ices  to pr i vate  

operators ,  where poss ib le to severa l  compet ing companies .  In t he count r y  chapters  i n  Volume 

I I ,  we shal l  br i e f l y  i ndica te how por t  management  and operat i ons  are s t ruc tured,  because th is  

organisat i onal  subs t ratum determines  the set -up of  the por t  l abour  market .  

 

 

  

                                                             
295 See supra ,  pa ra  1 .  
296 A  pa r t i cu l ar l y  in te res t ing  co l lec t ion  o f  recent  su rveys  o f  the  European po r ts  indus t r y  can  be found  
on the webs i te  o f  the  European Sea  Por ts  Organ isat ion  in  Brusse ls :  see  
h t tp : / / www. espo. be/ index.php?opt ion=com_content&v iew=ar t i c le& id=93&I tem id=86.   
297 h t tp : / /epp.euros ta t .ec .eu ropa. eu/por ta l /page/por t a l / t ranspor t / data /database.  Data  pub l i shed b y  
Euros ta t  may dev ia te  f rom  f igures  p rov ided by po r t  au thor i t i es  and nat iona l  agenc ies .  On Euros ta t ' s  
methodo logy,  see  
h t tp : / /epp. eu ros ta t .ec .eu ropa.eu/s ta t i s t i cs_exp la ined/ index.php/ Mar i t ime_por ts_ f re i ght_and_passen
ger_s ta t i s t i cs#Data_sources_and_ava i lab i l i t y .  
298 Our  ca lcu la t ions ,  based  on t he c onta ine r  t h roughput  rank ing i n  UNCTAD,  Rev iew of  Mar i t ime  
Trans por t  2012,  New York  and Geneva,  UNCTAD /  UN,  2012 ,  
h t tp : / /unc tad. org /en/ Docs / rm t2012_en.pdf ,  169 -172.  
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6.2. Sources of law 
 

 

6.2.1.  Port  l abour-speci f ic sources 

 

 

163.  Today,  t here are no spec i f i c  EU regulat i ons  on por t  l abour .  

 

In  t he 2000s,  two proposals  for  a Por t  Serv ices  D i rec t ive,  which  a imed to open up access  to  

the market  of  por t  serv ices  and would a lso have l ibera l ised,  to some extent ,  the por t  labour  

market ,  were voted down by the European Par l i ament 299.  I t  is  as  yet  unknown whether  new 

legis lat i ve proposals  wi l l  be brought  f orward in t he  near  f uture.  Below,  we sha l l  br i e f l y  descr ibe  

d i f f erent  poss ib i l i t i es  in  t h is  respec t 300.  

 

 

 

 

6.2.2.  General  sources 

 

 

164.  The absence of  spec i f i c  EU regulat ions  on  por t  labour  does  not  mean that  por t  l abour  

remains  beyond the reach of  EU law.  

 

F i rs t  of  a l l ,  nat i onal  ( inc luding,  as  the  case may be,  regional  or  local )  por t  l abour  regimes,  

inc luding those based on  col lec t i ve agreements  be tween soc ia l  par tners  and por t  usages,  must  

comply wi th pr imary EU law as  la id down in the t reat ies  which form the cons t i tu t i onal  bas is  of  

the European Union,  espec ia l l y  t he provis ions  on the four  f reedoms and f ree compet i t i on of  t he   

Treaty on the  Func t ioning  of  t he  European Union  (TFEU) 301.  The European Commiss ion is  

ent rus ted w i th the task  of  ensur ing that  nat i onal  por t  labour  regimes are compat ib le wi th these 

t reaty ru les .  To an extent ,  ind i v iduals  may d i rec t l y  re ly  on the t reaty ru les  to  chal l enge aspec ts  

of  ex is t i ng por t  l abour  regimes.  

 

Secondly,  i t  should be  noted  that  a  number  of  ex is t ing secondary  EU lega l  i ns t ruments  on 

mar i t ime and soc ia l  mat ters  and non-disc r iminat i on,  whi l e not  spec i f i ca l l y  e laborated wi th the 

por t  sec tor  i n  mind,  are equal l y  appl icable and indeed par t icu lar l y  re levant  t o that  sec tor .  

 

Thi rd l y ,  nat i onal  por t  l abour  regimes may be af fec ted by fundamental  European ru les  on the  

protec t i on of  human r i ghts .  

 

 

 
                                                             
299 See i n f ra ,  pa ra  178 et  seq .  
300 See i n f ra ,  pa ra  353 et  seq .  
301 The TFEU is  the cu r rent ,  renamed vers i on o f  t he  in i t ia l  T reaty  es tab l i s h ing t he European  
Econom ic  Communi ty  (TEEC),  s igned a t  Rome on 25  March 1957,  wh ich  i s  commonly  re fe r red t o  as  
' the  Treat y  o f  Rome'  o r  s imply  ' the  Treat y ' .  
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165.  As  a ru le,  hor i zonta l  EU legis lat i ve ins t ruments  on soc ia l  mat ters  a lso apply to por t  work .  

The fo l l owing EU legal  ac ts  are of  par t icu lar  impor tance:  

-  Regulat i on (EEC)  No.  1612/68 on f reedom o f  movement  for  workers  wi th in the  

Communi t y 302;  

-  Di rec t i ve 2005/36/EC o f  the European Par l iament  and of  the Counc i l  o f  7 September  

2005 on the recogni t ion o f  profess ional  qual i f i cat i ons 303;  

-  Counc i l  Di rec t i ve 68/360/EEC of  15  October  1968 on  the abol i t ion  of  res t r ic t ions  on  

movement  and res idence wi th in  the Communi t y  f or  workers  of  Member  States  and thei r  

fami l i es 304;  

-  Counc i l  Di rec t i ve 64/221/EEC of  25 February 1964 on the co-ord inat i on of  spec ia l  

measures  concerning the movement  and res idence of  f ore ign nat i onals  which are  

jus t i f ied on grounds of  publ ic  pol icy,  publ ic  secur i t y  or  publ ic  heal th 305;  

-  Di rec t i ve 2003/88/EC o f  the European Par l i ament  and of  t he Counc i l  o f  4 November  

2003 concerning cer ta in aspec ts  of  t he organisat i on  of  work ing t ime ( the 'W ork ing Time 

Di rec t i ve ' ) 306;  

-  Di rec t i ve 96/71/EC of  the European Par l i ament  and of  the Counc i l  o f  16  December  

1996 concerning the pos t ing of  workers  i n  t he f ramework  of  t he  provis ion  of  serv ices  

( the 'Pos ted W orkers  Di rec t ive ' ) 307; 

-  Counc i l  Di rec t i ve 2008/104/EC of  19 November  2008 on temporary agency work  ( the  

'Temporary Agency W ork  Di rec t i ve ' ) 308;  

-  Counc i l  Di rec t i ve 91/383/EEC of  25 June 1991 supplement ing the measures  to  

encourage improvements  in  t he  safety and heal th at  work  of  workers  w i th a f i xed-  

durat i on employment  re la t ionship or  a temporary employment  re lat i onship 309;  

-  Counc i l  Di rec t i ve 2001/23/EC of  12 March 2001 on the approximat ion of  the l aws of  

the Member  States  re lat i ng to the safeguarding of  employees '  r ights  in  t he event  of  

t rans fers  of  under tak ings ,  bus inesses  or  par ts  of  under tak ings  or  bus inesses  ( the  

'Trans fers  of  Under tak ings  Di rec t i ve ' ) 310.  

 

 

 

166.  Heal th and safety o f  workers  is  guaranteed by a l arge number  of  EU di rec t ives ,  which  

inc lude,  f i rs t  and foremost ,  Di rec t ive 89/391/EEC of  12 June 1989 on the i nt roduc t i on of  

measures  to encourage improvements  in  t he safe ty and heal th of  workers  at  work  ( the 'OSH 

Framework  Di rec t ive ' ) 311.  This  Di rec t ive was supplemented by an  impress ive number  of  

Di rec t i ves  on spec i f i c  aspec ts  of  occupat ional  hea l th and safety,  such as ,  t o ment ion only one,  

                                                             
302 Regu la t i on  (EEC) No 1612/68 o f  the  Counc i l  o f  15  Oc tobe r  1968  on  f reedom of  movement  fo r  
work ers  wi th in  the Communi ty ,  OJ  19  Oc tobe r  1968,  L  257/2 .  
303 OJ 30 September  2005,  L  255/ 22.  
304 OJ  19  Oc tobe r  1968,  L  257/13.  
305 OJ  4  Apr i l  1964,  56/850.  
306 OJ 18 November  2003,  L  299/ 9 .  
307 OJ 21 January 1997,  L  18/ 1 .  
308 OJ 5 December  2008,  L  327/9 .  
309 OJ  29  Ju ly  1991,  L  206/19 .  
310 OJ 22 March 2001 L  82/16 .  
311 OJ 29 June 1989,  L  183/1 .  



 

143 

 

Counc i l  Di rec t i ve 89/654/EEC of  30 November  1989 concerning  the  minimum safety and heal th  

requi rements  for  t he workplace 312.  

 

A l though i t  was  not  spec i f i ca l ly  e laborated wi th a v iew to enhanc ing the safety of  por t  workers ,  

ment ion  shou ld a lso be made of  Di rec t ive 2001/96/EC of  t he  European Par l iament  and of  t he  

Counc i l  o f  4 December  2001 es tabl ish ing harmonised requi rements  and procedures  for  the saf e  

loading and unload ing of  bulk  car r i ers  ( 'here inaf ter :  'Bulk  Terminals  Di rec t i ve ' ) 313.  This  

Di rec t i ve complements  IMO's  BLU Code.  

 

 

 

167.  W i th regard to equa l i ty  of  t r eatment  and the  pr inc ip le of  non-disc r iminat i on,  the  fo l l owing  

secondary ant i - d isc r imina t ion legis lat i on may be of  re levance 314:  

-  Counc i l  Di rec t ive 2000/43/EC of  29 June 2000 implement ing the pr inc ip le of  equal  

t reatment  between persons  i r respec t ive of  rac ia l  or  ethnic  or i g in 315;  

-  Counc i l  Di rec t i ve  2000/78/EC of  27 November  2000 es tabl ish ing  a  general  f r amework  for  

equal  t r eatment  i n  employment  and occupat ion 316.  

 

 

 

168.  D i rec t i ve 2006/123/EC on serv ices  in t he i n ternal  marke t  (commonly  refer red to as  the 

'Serv ices  Di rec t i ve '  or  the 'Bolkes te in D i rec t i ve ' ) 317 appl i es  nei ther  t o "serv ices  in t he f i e ld o f  

t ranspor t ,  inc luding por t  serv ices ,  f a l l i ng wi th in  the scope of  T i t le  V of  the Treaty"  (Ar t .  

2(2) (d) ) ,  nor  t o "serv ices  of  t emporary work  agenc ies"  (Ar t .  2(2) (e) ) .  

 

 

 

169.  Nat ional  por t  l abour  regimes must  not  go  agains t  the European Convent ion for  t he 

Protec t i on of  Human Rights  and Fundamental  Freedoms 318 which was prepared under  the 

auspices  of  t he Counc i l  o f  Europe and to which a l l  mar i t ime Member  Sta tes  of  the EU are  

Par t i es .  The Convent ion  guarantees ,  in ter  a l i a ,  f reedom of  assoc iat i on and equal i t y  of  

t reatment .  The Treaty on European Union (Ar t .  6(3) )  provides  that  fundamental  r ights ,  as  

guaranteed by the European Convent ion for  t he Protec t i on of  Human Rights  and Fundamental  

Freedoms and as  they resul t  f r om the cons t i t u t i onal  t r adi t i ons  common to  the  Member  States ,  

cons t i t u te "general  pr inc ip les  of  the Un ion’s  law" .  Pursuant  to Ar t ic l e 6(2)  of  the Treaty on  

European Union,  the EU wi l l  in  the future accede to the European Convent ion for  the Protec t i on  

                                                             
312 OJ  30  December  1989 ,  L  393/ 1 .  Fo r  an overv iew o f  o ther  re levant  ins t ruments ,  see  
h t tp : / / www. oshnet .eu/ i ndex.php?opt i on=c om_content&v iew=ar t i c le& id=94&I tem id=78.   
313 OJ 16 January 2002,  L  13/ 9 .  
314 See a lso  the sources  ment ioned i n f ra ,  pa ra  1394,  in  re l a t ion  to  d isc r im inat ion  o f  female  por ts  
work ers  in  Mal t a .  
315 OJ  19  Ju ly  2000,  L  180/22 .  
316 OJ 2 December  2000,  L  303/16.  
317 D i rec t i ve  2006/123/EC of  the  European  Par l iament  and  o f  t he  Counc i l  o f  12 December  2006  on  
serv ic es  in  the i n terna l  market ,  OJ  27 Dec ember  2006,  L  376/36.  
318 The Convent i on was  s igned a t  Rome on 4  November  1950.  
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of  Human Rights  and Fundamental  Freedoms.  This  may have consequences  wi th regard to the  

judic ia l  r ev iew of  EU pol i c ies  by the European Cour t  of  Human Rights 319.  

 

Meanwhi le,  the Cour t  of  Jus t ice has  ru led that  “ respec t  for  human r i ghts  is  a condi t i on of  the  

lawfulness  of  Communi t y  ac ts ” 320.  Nat iona l  measures  of  Member  States  that  fa l l  w i th in the 

scope of  EU law or  t hat  implement  EU law may a lso be rev iewed by  the  Cour t .  In  both respec ts ,  

some uncer ta int i es  remain however 321.  

 

Pr inc ip les  such as  equal i ty ,  non-disc r iminat i on,  f reedom to conduct  a bus iness ,  f r eedom of  

assoc iat ion and r ights  of  workers  are a lso guaranteed by the  Char ter  of  Fundamental  R ights  of  

the  European Union 322,  which has  the same legal  va lue  as  the European t reat i es  (Ar t .  6(1)  of  

the Treaty on European Union) .  However ,  t he Char ter  s t ipula tes  that  i t s  provis ions  are  

addressed to the i ns t i tu t i ons ,  bodies ,  of f i ces  and agenc ies  of  the Union wi th due regard  for  the  

pr inc ip le of  subs id iar i t y  and to the Member  States  on ly  when they are imp lement ing  Union l aw 

(Ar t .  51 of  the Char ter ) .  

 

The European Soc ia l  Char ter 323,  which was a lso prepared under  the Counc i l  o f  Europe and by 

which a l l  mar i t ime Member  States  of  t he  EU are  bound,  sets  out  var ious  soc ia l  r i ghts  which 

may be of  re levance to the sub jec ts  t reated i n the present  s tudy,  inc luding the r ight  to choose 

an occupat ion,  t he r ight  to t ra in ing and the r i ght  to heal thy and safe work ing condi t ions .  The 

European Cour t  of  Jus t i ce appears  to  have recognised the  European Soc ia l  Char ter  as  a  

(secondary)  source of  f undamental  r i ghts 324.  

 

 

 

 

6.2.3.  The inter - relat ion between EU law and internat ional  instruments  

 

 

170.  As  we have expla ined 325,  por t  l abour  is  governed by a set  of  in ternat ional ,  espec ia l ly  I LO, 

ins t ruments ,  some of  wh ich are  b inding upon EU Member  States .  W i th a v iew to  both  the  

interpretat ion of  t he EU l ex  la ta  and the determinat ion of  the scope for  any EU lex  ferenda ,  i t  i s  

impor tant  t o c lar i fy  t he i n ter - re lat i on between re levant  in ternat ional  and EU ru les  of  l aw.  

                                                             
319 See Cha lmers ,  D. ,  Dav ies ,  G.  and Mont i ,  G. ,  European Union Law ,  Cambr i dge,  Cambr i dge  
Uni ve rs i t y  Press ,  2010,  259-262.  
320 ECJ  3  September  2008,  Kad i ,  C -402/05 and C-415/05,  ECR  2008,  I -6351,  para  284.  
321 See more in  Chalmers ,  D. ,  Dav ies ,  G.  and Mont i ,  G. ,  European  Un ion  Law ,  Cambr i dge ,  
Cambr idge Uni ve rs i t y  Press ,  2010,  248-256;  Lenaer ts ,  K .  and Van Nuf fe l ,  P . ,  Europees  recht ,  
Ant werp /  Cambr i dge,  In tersent ia ,  2011,  547 -549,  paras  720 -721.  
322 The Char te r  was  so lemnly  p roc la imed a t  the  Nice European Counc i l  on  7  December  2000 an d  
became b ind ing on 1  December  2009,  wi th  the ent r y  i n to  fo rce o f  the  T reat y  o f  L isbon.  
323 The  European  Soc ia l  Char ter  was  opened f or  s ignat ure  in  Tu r in  on  18 Oc tober  1961.  I t s  rev ised  
ve rs ion was  opened  for  s ignatu re  i n  S t rasbourg on 3  May 1996 (see 
h t tp : / / www.c oe. in t /T /DGHL/Moni to r ing /Soc ia lChar te r / ) .  
324 ECJ  2  Februa ry  1988,  B la izo t ,  24 /86,  ECR  1988,  379,  pa ra  17;  ECJ  15 June  1978,  Def renne,  
149/ 77,  ECR 1978,  1365,  para  28;  ECJ  18 December  2007,  Lava l ,  C -341/05,  ECR  2007,  I -11767 ,  
para  90;  fo r  cont ext ,  see Chalmers ,  D. ,  Dav ies ,  G.  and Mont i ,  G. ,  European Un ion Law ,  Cambr idge,  
Cambr idge Uni ve rs i t y  Press ,  2010,  235.  
325 See supra ,  pa ra  53 et  seq .  
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171.  I n ternat i onal  agreements  which are only conc luded by EU Member  States  – and not  by the  

EU as  such – remain outs ide the EU legal  order ,  notwi ths tanding potent i a l  Union competences  

in t he f i e ld 326.  W i th regard  to the ILO and IMO agreements  ment ioned above 327,  i t  must  however 

be noted that  t he lack  of  formal  adherence by the EU does  not  necessar i ly  mean that  t hese 

agreements  are ent i r e l y  beyond the reach of  EU law.  

 

 

 

172.  I n  areas  where the European Union has  no  exc lus i ve competence but  shares  competence 

wi th the Member  States  ‒  inc luding interna l  market  and soc ia l  pol icy 328 ‒  Member  States  are in  

pr inc ip le f ree to conc lude internat i onal  agreements .  Never theless ,  the ‘ l oyal t y  c lause’  

conta ined in Ar t ic l e 4(3)  of  the Treaty on European Union (TEU)  requi res  EU Member  States  to  

take  any appropr iate  measure,  general  or  par t icu lar ,  t o  ensure fu l f i lment  of  the  obl i gat i ons  

ar is ing out  of  t he Treat ies  or  resul t i ng f rom the ac ts  of  t he i ns t i tu t i ons  of  t he Union.  Ar t ic le  4(3)  

fur thermore requi res  the Member  States  to fac i l i t a te the achievement  of  t he Union 's  tasks  and 

to ref ra in f rom any measure  which  could jeopardi se the at ta inment  of  t he  Union 's  ob jec t ives .  

This  means that  EU Member  States  have to exe rc ise thei r  competenc ies  at  the i nternat i onal  

level  wi thout  i n f r i ng ing (p r imary or  secondary)  EU Law 329.  

 

 

 

173.  A spec i f i c  regime app l ies  to  in ternat ional  agreements  conc luded by  EU Member  States  

before the provis ions  of  t he European Treat ies  became binding on these Member  States .  This  

s i tuat i on is  deal t  w i th i n  Ar t ic le 351 TFEU,  which s t ipulates :  

 

The r i ghts  and obl i gat ions  ar is ing f rom agreements  conc luded before  1  January  1958 

or ,  f or  acceding States ,  before the date of  t he i r  access ion,  between one or  more  

Member  States  on the one hand,  and one or  more th i rd count r i es  on the other ,  shal l  no t  

be af fec ted by  the prov is ions  of  t he Treat ies .  

To  the ex tent  t hat  such agreements  are not  compat ib le wi th the  Trea t ies ,  the Member  

State or  States  concerned shal l  t ake  a l l  appropr iate  s teps  to e l iminate the  

incompat ib i l i t i es  es tabl ished.  Member  States  shal l ,  where necessary ,  ass is t  each other  

to t h is  end and shal l ,  where appropr iate,  adopt  a common at t i tude.  

In apply ing the agreements  refer red to i n  the f i rs t  paragraph,  Member  States  shal l  t ake  

into account  the fac t  t hat  the advantages  accorded under  the Treat ies  by  each Member  

State form an integral  par t  of  the es tabl ishment  of  t he Union and are thereby  

                                                             
326 R ingbom,  H. ,  The EU Mar i t ime Safe ty  Po l i cy  and In ternat iona l  Law ,  Le iden /  Bos ton,  Mar t i nus  
Ni jho f f  Pub l i shers ,  2008,  123.  
327 See supra ,  pa ra  53 et  seq .  
328 See Ar t .  4 (2)  TFEU.  
329 See,  i n t er  a l ia ,  Lenaer ts ,  K .  en Van Nuf fe l ,  P . ,  Europees  recht ,  Ant werp /  Cambr i dge,  2011,  575 ,  
para  743.  
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inseparably  l i nked wi th the c reat i on of  common ins t i tu t i ons ,  the confer r i ng of  powers  

upon them and the grant i ng of  t he same advantages  by  a l l  t he other  Member  States .  

 

This  prov is ion is  par t icu lar ly  re levant  t o t hose EU Member  States  which rat i f ied ILO 

convent ions  before acceding  to  the  EU.  This  is  the  case,  f or  example,  wi th  F in land,  which  

rat i f i ed ILO Convent ion  No.  137 in 1976 and ILO No.  Convent ion 152 in  1981 before acceding  

to the EU in 1995,  wi th Spain,  which rat i f ied ILO Convent ion No.  137 in 1975 and ILO No.  

Convent ion 152 in 1982 before becoming a member  of  the EU in 1986,  and for  Sweden,  which  

rat i f i ed ILO Convent ion No.  137 in 1974 and ILO Convent ion No.  152 in 1980 before jo in ing the  

EU in 1995.  W i th regard to ILO Convent ion No.  137,  t he  provis ion is  a lso  re levant  t o Poland 330,  

Por tuga l 331,  and Romania 332.  W ith regard to ILO Convent ion No.  152,  i t  i s  a lso re levant  t o 

Cyprus 333.  In  addi t i on,  the fo l l owing Member  States  are  s t i l l  bound by ILO Convent ion No.  32:  

Belg ium 334,  Bulgar ia 335,  I re land 336,  Mal ta 337,  S lovenia 338 and the Uni ted Kingdom 339
. 

 

Ar t ic le 351 TFEU has  a general  scope:  i t  app l ies  to any i nternat i onal  agreement ,  i r respec t i ve of  

the  sub jec t  mat ter ,  which  is  capable of  af fec t i ng  the  appl icat ion  of  the  TFEU 340.  The a im of  t he 

ar t ic le is  t o enable the Member  States ,  so far  as  poss ib le,  t o  respec t  t he r i ghts  of  non-member  

count r i es  under  agreements  conc luded before the ent r y i n to force of  the Treaty.  Thus  a l t hough 

the  Ar t ic l e may jus t i f y  a Member  Sta te  tak ing ac t i on  which would otherwise be cont rary  to the  

TFEU in order  t o per form obl igat i ons  towards  a th i rd s tate,  i t  does  not  a l low a Member  State to 

asser t  i t s  r ights  under  such an agreement ,  i f  to  do so would v io late the Member  State ’s  

ob l igat i ons  under  EU law.  Consequent ly ,  agreements  conc luded pr ior  t o t he ent r y i n to force of  

the Treaty may not  be re l ied upon in re lat ions  between Member  States  to jus t i fy  res t r ic t ions  on 

t rade wi th in the Union 341.  

 

Ar t ic le 351 impl i es  that  the i ns t i tu t ions  of  t he Union are under  a duty  not  t o impede the  

per formance of  t he obl i ga t ions  of  Member  States  under  pre-exis t i ng agreements 342.  

 
                                                             
330 Po land ra t i f i ed  ILO Convent ion No.  137 in  1979 and became a member  o f  the  EU in  2004.  
331 Por tuga l  ra t i f ied  I LO Convent ion No.  137 i n  1981 and  became a member  o f  the  EU in  1986.  
332 Romania  ra t i f ied  ILO Convent ion No.  137 i n  1975 and  became a member  o f  the  EU in  2007.  
333 Cyp rus  ra t i f ied  ILO Convent ion No.  152 in  1987 and became a member  o f  the  EU in  2004.  
334 Be lg ium  ra t i f ied  ILO Convent ion No.  32 on 2  Ju l y  1952.  
335 Bu lga r ia  ra t i f ied  ILO Convent ion No.  32 in  1949 and became a member  o f  the  EU in  2007.  
336 I re land ra t i f ied  ILO Convent ion No.  32 in  1972 and became a member  o f  the  EU in  1973.  
337 Mal t a  ra t i f i ed  ILO Convent ion No.  32 i n  1965 and bec ame a member  o f  the  EU i n  2004.  
338 S loven ia  ra t i f i ed  ILO Convent ion No.  32 in  1992 and became a member  o f  the  EU in  2004.  
339 The Uni ted K ingdom ra t i f ied  ILO Convent i on No.  32  in  1935 and became a member  o f  the  EU in  
1973.  
340 ECJ  14 Oc tobe r  1980,  Bu rgoa,  812/79,  ECR  1980,  2787,  pa ra  6 ;  see a lso  Mac leod,  I . ,  Hendry ,  
I .D.  and Hyet t ,  S . ,  The Ex terna l  Re la t ions  o f  the  European Communi t ies ,  Oxfo rd ,  C larendon  Press ,  
1996,  229;  Van Hooydonk ,  E . ,  The impac t  o f  EU env i ronmenta l  l aw  on po r ts  and waterways ,  Ant werp  
/  Ape ldoorn ,  Mak lu ,  2006,  105,  para  93.  
341 Mac leod,  I . ,  Hendry,  I .D.  and Hyet t ,  S . ,  The Ex terna l  Re la t ions  o f  the  European Communi t ies ,  
Oxfo rd ,  C la rendon Press ,  1996,  230;  see  a lso  ECJ  11 March 1986,  Conegat e ,  121/ 85,  ECR  1986,  
1007,  pa ra  24-26.  
342 ECJ  14 Oc tober  1980,  Burgoa,  812/79,  ECR  1980,  2787,  para  9 .  See a lso ,  i n te r  a l ia ,  Manzin i ,  P . ,  
“The pr i o r i t y  o f  p re -ex is t i ng  t reat ies  o f  EC Member  S ta tes  wi th i n  the f ramework  o f  i n ternat i ona l  
law” ,  European Jou rna l  o f  In ternat iona l  Law ,  2001,  Vo l .  12 ,  No.  4 ,  (781 ) ,  783;  R ingbom,  H. ,  The EU 
Mar i t ime Saf e ty  Po l i cy  and In te rnat i ona l  Law ,  Le iden-Bos ton,  Mar t inus  Ni jho f f  Pub l i she rs ,  2008,  
126;  Van Hooydonk ,  E . ,  The impac t  o f  EU env i ronmenta l  law  on por ts  and  waterways ,  Ant werp /  
Ape ldoo rn ,  Mak lu ,  2006,  105,  pa ra  93.  
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The provis ion a lso  impl i es  that  Member  States  should cont inual l y  moni tor  the agreements  to 

which that  Ar t ic l e appl i es ,  so that  t hese agreements  are amended or  even denounced as  soon 

as  poss ib le to min imise the conf l i c t  between a Member  State ’s  obl i gat i ons  under  the Treaty and 

i ts  obl i gat ions  under  the agreements .  Moreover ,  where an i nternat i onal  agreement  a l lows,  but  

does  not  requi re,  a Member  State to  adopt  a measure wh ich appears  to be cont rary to  

Communi t y  l aw,  the Member  State must  ref ra in f rom adopt ing such a measure 343.  

 

 

 

174.  Spec i f i ca l l y  wi th regard to the re lat i on between the European Union and the ILO i t  should  

be  noted that  t he EU is  not  a member  of  t he  ILO but  has  the  s tatus  of  a  non-vot i ng observer 344.  

This  regular l y  causes  problems when convent ions  are negot iated i n the ILO concerning mat ters  

covered by Union l aw 345.  The Union i ns t i tu t i ons  and the  Member  States  have t r ied  to  f ind some 

modus v ivendi  in  order  to enable the Union’s  pos i t ion,  where re levant ,  to  be voiced and 

defended.   

 

Dur ing the annual  sess ions  of  the ILO Conference and meet ings  of  the Governing Body,  

Member  States  meet  t o co-ord inate  v iews on an i nformal  bas is ,  and the Pres idency of  t he EU 

wi l l  o f ten  express  any  consensus  reached among the  Member  States  and the  Commiss ion on  

mat ters  under  d iscuss ion wi th in the ILO.  Member  States  remain f ree to express  nat ional  

pos i t i ons .  More formal  coordinat ion takes  p lace for  the negot iat ion of  proposed convent ions  

re lat ing to mat ters  wi th in EU competence 346.   

 

In  prac t ice,  i t  has  not  a lways  been easy to reach agreement .  At tempts  to es tab l ish co-

ord inat i on  ar rangements  for  t he par t ic ipat i on of  the Member  States  and the  Communi ty  i n  I LO 

Convent ion No.  170 on sa fety in  t he use of  chemica ls  at  work  led to the Commiss ion seek ing an  

op in ion f rom the ECJ.  I n i ts  Opin ion 2/91,  t he ECJ s t ressed the  impor tance of  c lose  co-

operat i on between the  Communi t y  and the  Member  States  in t he negot iat i on and 

implementat ion of  convent ions  drawn up wi th in the ILO 347.  

 

The opin ion d id not  however  resolve  the d i f f erences  between the Member  States  and the  

Commiss ion.  I n 1994,  t he  Commiss ion adopted  a proposal  f or  a Counc i l  Dec is ion on  the  

exerc ise  of  t he Communi t y ’s  external  competence at  i n ternat i ona l  l abour  conferences  in  cases  

fa l l i ng  wi th in the jo in t  competence of  t he  Communi ty  and i ts  Member  States 348.  The Counc i l  

however  d id not  ac t  upon th is  proposal ,  which was wi thdrawn on 9 June 2000.  

                                                             
343 ECJ  28 March  1995,  Evans  Medica l  L td  and Mac fa r lan Sm i th  L td ,  C -324/93,  ECR  1995,  I -563,  
para  32.  
344 Eeckhout ,  P . ,  Externa l  Re la t ions  o f  the  European Union.  Lega l  and Cons t i tu t iona l  Foundat ions ,  
Oxfo rd ,  Oxford  Univers i t y  Press ,  2004,  69;  126;  201; .  
345 See Eeckhout ,  P . ,  Externa l  Re la t ions  o f  the  European Union.  Lega l  and Cons t i tu t iona l  
Foundat i ons ,  Oxfo rd ,  Oxfo rd  Uni vers i t y  Press ,  2004,  69;  Mac leod,  I . ,  Hendry,  I .D.  and  Hyet t ,  S . ,  
The Ex terna l  Re la t i ons  o f  t he  European Communi t ies ,  Oxfo rd ,  C larendon P ress ,  1996,  191.  
346 Mac leod,  I . ,  Hendry,  I .D.  and Hyet t ,  S . ,  The Ex terna l  Re la t ions  o f  the  European Communi t ies ,  
Oxfo rd ,  C larendon P ress ,  1996,  191 .  
347 See Mac leod,  I . ,  Hendry,  I .D.  and Hyet t ,  S . ,  The Ex terna l  Re la t i ons  o f  the  European  
Commun i t ies ,  Oxf ord ,  C la rendon Press ,  1996,  191.  
348 COM(94)  2  f ina l .  See Eeckhout ,  P . ,  Externa l  Re la t ions  o f  the  European  Union.  Lega l  and  
Cons t i tu t i ona l  Foundat ions ,  Oxford ,  Oxf ord  Uni vers i t y  Press ,  2004,  203,  foo tnot e  58.  
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The issue whether  t he EU can take ac t ion i n areas  covered by ILO (and IMO)  Convent ions  wi l l  

be br ief l y  deal t  wi th i n  t he chapter  on pol icy recommendat ions  below 349.  

 

 

 

 

6.2.4.  The inter - relat ion between EU law and col lect ive agreements  

 

 

175.  As  we have a l ready ment ioned and wi l l  exp la in fur ther  i n  the count r y chapters ,  por t  labour  

is  to a  large extent  regulated by means of  col l ec t ive bargain ing agreements ,  which  may be  

conc luded at  nat ional ,  r egional ,  sec tor 350,  por t  or  company level .  I n  t h is  respec t ,  a  fundamental  

i ssue is  whether  provis ions  in these agreements  ( for  example,  on res t r ic t ions  on employment  

and res t r ic t ive work ing prac t ices)  can be  tes ted  agains t  EU law.  For  t h i s  reason,  we shal l  

br ie f ly  d iscuss  the i nter - re lat ion between such agreements  and EU law.  

 

 

 

176.  I n  Albany 351,  Brent jens 352 and Dr i jvende Bokken 353 the  ECJ c lar i f i ed that ,  in  pr i nc ip le,  EU 

compet i t i on law (or  at  l eas t  the prohib i t i on on ant i -compet i t i ve agreements )  does  no t  apply to  

col lec t i ve l abour  agreements 354.  In  Albany ,  t he ECJ cons idered:  

 

59.  I t  i s  beyond ques t ion that  cer ta in res t r ic t ions  of  compet i t ion are  inherent  i n  

col lec t ive agreements  between organisat i ons  represent ing  employers  and workers .  

However ,  t he soc ia l  pol icy  objec t ives  pursued by  such agreements  would be  ser ious ly  

undermined i f  management  and labour  were subjec t  to [cur rent  Ar t ic l e 101(1) ]  of  the  

Treaty  when seek ing  jo int ly  t o adopt  measures  to i mprove condi t ions  of  work  and 

employment .  

                                                             
349 See i n f ra ,  pa ra  366,  foo tnote .  
350 For  example ,  fo r  the  b roader  t rans por t  sec to r .  
351 ECJ  21 September  1999,  A lbany,  C-67/ 96,  ECR  1999,  I -5751,  para  60.  
352 ECJ  21 September  1999,  Brent j ens ,  C-115/97,  C-116/97 and 117/ 97,  ECR  1999,  I -6025,  para  57.  
353 ECJ  21 September  1999,  Dr i j vende bokken,  C-219/ 97,  ECR  1999,  I -6121,  para  47.  
354 On th is  i ssue,  see,  i n t er  a l ia ,  B ruun,  N.  and Hel l s ten,  J . ,  Col lec t i ve  Agreements  on t he  
Compet i t i ve  Common Mark et .  A  S tudy  o f  Compet i t ion  Rules  and The i r  Impac t  on Col l ec t i ve  Labour  
Agreements ,  COLCOM Repor t ,  June 2000,  192  p . ;  I ch ino,  P . ,  “Co l lec t i ve  Ba rga in i ng and  Ant i t rus t  
Laws :  an Open Issue ” ,  In ternat iona l  Jou rna l  o f  Comparat ive  Labour  Law and Indus t r i a l  Re la t ions  
2001,  185-197,  Ev ju ,  S . ,  “Co l l ec t i ve  Agreements  and  Compet i t ion  Law.  The Albany  Puzzle ,  and van  
der  Woude ” ,  In te rnat i ona l  Journa l  o f  Comparat ive  Labour  Law and Indus t r i a l  Re la t ions  2001,  165 -
184;  He l l s ten,  J . ,  On the Soc ia l  D imens ion in  the Contex t  o f  EC Compet i t ion  Law ,  He ls ink i ,  F i nn is h  
Min is t ry  o f  Labour ,  2006,  90;  S tege,  A . ,  De CAO en  het  rege l i ngsbere ik  van de soc ia l e  par tne rs ,  
Devent er ,  K luwer ,  2004,  108-116;  Van Dronge len,  J . ,  Col lec t ie f  a rbe ids recht ,  I I ,  Zutphen,  U i tgeve r i j  
Par is ,  2009,  107 et  seq. ;  Vousden,  S . ,  “A lbany,  Market  Law and Soc ia l  Exc lus ion ” ,  Indus t r ia l  Law 
Journa l  2000,  181-191;  W i r t z ,  M.S . ,  Col l i s ie  tus sen CAO's  en mededing ings recht ,  doc to ra l  
d isser ta t i on ,  Ut recht ,  Ut recht  Un i ve rs i t y ,  2006,  h t tp : / / ig i tu r -a rch i ve . l i b rary .uu. n l /d isser ta t i ons /20 06-
1204-200112/ fu l l .pd f ,  367 p .  The Cour t  reaf f i rmed i t s  pos i t ion  in  ECJ  3  March  2011,  Beaudout ,  C -
437/ 09,  ECR  2011,  page unknown,  para  29.  Ava i l ab le  ECJ  j udgments  dea l  wi t h  Ar t i c le  101,  not  102  
o f  the  Treat y .  
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60.  I t  t herefore fo l lows f rom an interpretat ion of  t he prov is ions  of  t he Treaty  as  a whole  

which is  both ef fec t ive and cons is tent  t hat  agreements  conc luded in the  contex t  of  

co l lec t ive negot iat i ons  between management  and labour  i n  pursui t  o f  such objec t ives  

must ,  by  v i r tue o f  thei r  nature and purpose,  be regarded as  fa l l i ng outs ide  the  scope of  

[cur rent  Ar t ic l e 101(1) ]  of  the  Trea ty .   

61.  The nex t  ques t i on is  therefore whether  t he  nature  and purpose of  the  agreement  a t  

i ssue in the main proceed ings  jus t i fy  i t s  exc lus ion f rom the scope of  [cur rent  Ar t ic le  

101(1) ]  of  the Treaty .   

62.  F i rs t ,  l i ke the  category  of  agreements  refer red to above which  der ive  f rom soc ia l  

d ia logue,  the agreement  at  i ssue in t he main proceedings  was conc luded in  the form of  

a col l ec t ive agreement  and is  the outcome  of  col lec t ive negot iat i ons  between 

organisat i ons  represent ing employers  and workers .  

63.  Second,  as  far  as  i ts  purpose is  concerned,  that  agreement  es tabl ishes ,  in  a g iven 

sec tor ,  a supplementary  pens ion scheme managed by  a pens ion fund to which af f i l i a t i on  

may be made compulsory .  Such a scheme seeks  general ly  to guarantee a cer ta in l eve l  

of  pens ion for  a l l  workers  in  that  sec tor  and therefore cont r i butes  d i rec t ly  to improv ing  

one of  t he i r  work ing cond i t ions ,  namely  thei r  r emunerat i on.  

64.  Consequent ly ,  the agreement  at  i ssue in the main proceedings  does  not ,  by  reason 

of  i t s  nature and purpose,  fa l l  wi th in the scope of  [ cur rent  Ar t ic l e 101(1) ]  of  the Treaty .  

 

Even i f  t he immuni t y  of  co l l ec t ive agreements  f rom compet i t i on l aw is  onl y  granted i f  a  doub le  

'nature and purpose'  t es t  i s  passed ‒  t he  ar rangement  must  (1)  resul t  f r om a  genuine col lec t i ve 

bargain ing process  and (2)  cont r i bute to improving condi t i ons  of  work  and employment  ‒  and  

even i f  i t  i s  conceded that  a l l  except ions  must  be  interpreted res t r ic t ive l y ,  the prac t ica l  ef f ec t  

of  the ECJ 's  doc t r i ne is  that  near l y  every col l ec t ive bargain ing agreement  wi l l  meet  t hese 

condi t i ons  and remain beyond the reach of  t he prohib i t ion on car te ls .  

 

Unsurpr is ingly,  the rat i onale behind  the ECJ ’s  case law has  been c r i t i c ised .  According to the  

ECJ,  a co l lec t i ve l abour  agreement  is  a pr ior i  exc luded f rom the car te l  prov is ions  as  soon as  

i ts  s t ipulat i ons  are a imed at  the amel iora t ion of  work ing and employment  condi t i ons .  However ,  

provis ions  l im i t ing bus iness  hours ,  or  the int roduc t ion of  new technologies ,  or  the tak ing on of  

personnel  by a new cont rac tor ,  or  segment ing  the produc t i ve process ,  are a l l  s t rongly  

connected wi th work ing condi t i ons  and may a l l  cons iderably reduce f reedom of  compet i t ion i n  

the  goods or  serv ices  market .  As  to the a im of  the  s t ipulat i on,  i t  i s  easy to c la im that  a l l  

co l lec t i ve agreements  are s t ipulated wi th the dec lared purpose of  protec t i ng workers .  A lso in  

por t  and a i rpor t  serv ices ,  compet i t i on among workers  may d i rec t l y  t rans late  in to a compet i t ion  

among enterpr ises ,  whereby any res t r ic t ion of  the former  may immediate l y  resul t  in  a  

res t r ic t ion of  the l at t er 355.  

 

Dec is ions  by the Dutch Compet i t ion Author i t y  and the  Cour t  of  Ut recht  conf i rm that  f ar - reaching  

res t r ic t ions  on  employment  i n  t he por t  l abour  market  l a id down in  col l ec t i ve  agreements  cannot  

be  tes ted agains t  car te l  prov is ions 356.  Monica W ir tz  commented,  however ,  tha t  the res t r ic t ions  

                                                             
355 I ch ino,  P . ,  “Co l lec t i ve  Ba rga in ing and Ant i t rus t  Laws :  an Open Issue” ,  In te rnat iona l  Journa l  o f  
Comparat ive  Labour  Law and Indus t r ia l  Re la t ions  2001,  (185) ,  190 -191.  
356 See i n f ra ,  pa ra  1435 and 1440.  



 

150 

 

at  hand were a c lear  case of  abuse of  a dominant  pos i t ion 357.  W hat  is  more,  the Spanish 

Compet i t i on Author i t y  d id not  hes i tate to f i ne members  of  a nat i onal  s tevedor ing assoc iat i on  

who had s igned a co l lec t ive labour  agreement  which went  beyond the defence of  soc ia l  r ights  

as  i t  erec ted bar r i ers  to compet i t ors  and reserved anc i l lar y por t  serv ices  for  t he assoc iat i on ' s  

members 358.  By cont ras t ,  the Swedish Compet i t i on Author i t y  found no proof  of  any ant i -

compet i t i ve in tent i on i n the dec is ion by the nat iona l  assoc iat ion of  s tevedor ing companies  to  

conc lude a col lec t i ve labour  agreement  which suppor ted the monopol i es  which cargo handlers  

t radi t ional l y  en joy in  Swed ish por ts 359.  In  a case which d id not  s t r ic t ly  concern col l ec t i ve 

agreements ,  the Hel l enic  Compet i t i on Commiss ion  d ismissed the defence by an  assoc iat i on of  

se l f -employed por ters  to the  ef fec t  t hat  i t  onl y  pursued soc ia l  goals ,  because the assoc iat i on  

had behaved as  an under tak ing 360.  

 

In  any  case,  t he  immuni t y  of  co l lec t i ve agreements  is  not  absolute.  For  example,  t he  

prohib i t i on on car te ls  may be found fu l l y  appl icab le to ant i -compet i t i ve agreements  conc luded 

by a t rade un ion provid ing an economic  serv i ce agains t  payment  (such as  vocat ional  

t ra in ing) 361,  and col l ec t ive labour  agreements  enta i l ing res t r ic t i ons  on access  to the l abour 

market  f or  t h i rd work force suppl iers ,  enabl i ng the  col lec t i v i t y  of  t erminal  operators  to charge 

excess ive pr ices  to users  or  to impose unreasonab le condi t i ons  upon por t  users ,  or  impos ing  

such h igh l abour  cos ts  that  prospec t ive compet i t ors  are deter red  f rom enter ing the  market  may 

a l l  r un counter  t o the ban on abuses  of  a dominant  pos i t i on 362.  

 

 

 

177.  Moreover ,  t he ru l i ngs  of  t he ECJ on the i nter - re lat i on  between compet i t i on  l aw and 

col lec t i ve labour  agreements  do not  imp ly that  col l ec t ive labour  agreements  remain ‘ outs ide the 

internal  market ’ 363.  In  several  cases ,  which re lated to regulat ions  issued by spor ts  

organisat i ons 364 and profess ional  organisat ions 365,  the ECJ held that  ru les  wh ich are not  publ ic  

in  nature but  are des igned to regulate,  co l lec t i ve ly ,  se l f -employment  and the provis ion of  

serv ices ,  must  comply wi th the f reedom of  es tabl i shment  and the f reedom to prov ide serv ices .  

In Walrave and Koch 366 for  i ns tance,  t he Cour t  ru led:  

 

                                                             
357 W i r t z ,  M.S . ,  Col l i s i e  tussen CAO's  en mededing ings recht ,  doc to ra l  d isser t a t i on ,  Ut recht ,  Ut rech t  
Un i ve rs i t y ,  2006,  h t tp : / / ig i t u r -arc h ive . l ib ra ry . uu.n l /d is ser ta t ions /2006-1204-200112/ fu l l . pd f ,  283.  
358 See i n f ra ,  pa ra  1776.  
359 See i n f ra ,  pa ra  1853.  
360 See i n f ra ,  pa ra  1068.  
361 Compare W i r tz ,  M.S . ,  Col l i s ie  tussen CAO's  en mededing ings recht ,  doc to ra l  d isser ta t ion ,  Ut recht ,  
Ut recht  Un ivers i t y ,  2006,  h t tp : / / ig i tu r -arc h ive . l ib ra ry .uu. n l /d isser t a t ions /2006-1204-200112/ fu l l .pd f ,  
217 -222 and 266 -267.  
362 Compare the genera l  d is cuss ion in  W i r t z ,  M.S . ,  Col l i s ie  tussen CAO's  en mededing ings recht ,  
doc tora l  d isse r ta t ion ,  Ut recht ,  Ut rech t  Un ivers i t y ,  2006,  h t tp : / / ig i t u r -
arch i ve . l i b rary .uu.n l /d isser ta t ions /2006-1204-200112/ fu l l .pd f ,  277 et  seq.  and see fur t her  i n f ra ,  para  
218.  
363 See Precha l ,  S .  and de V r ies ,  S .A . ,  “V ik ing/Lava l  en de g ronds lagen van het  in ternemark t rec ht ” ,  
Ti jdschr i f t  voo r  Europees  en economisch recht  (Soc iaa l -economische wetgev ing)   2008,  (425) ,  425.  
364 See ECJ  12 December  1974,  W al rave and Koch,  36/ 74,ECR  1974,  1405;  ECJ  15 December  1995 ,  
Bosman,  C-415/93,  ECR  1995,  I -4921.   
365 ECJ  19 February  2002,  W oute rs ,  C-309/ 99,  ECR  2002,  I -1577.  
366 ECJ  12 December  1974,  W al rave and Koch,  36/74,  ECR  1974,  1405,  pa ra  21.  
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21.  I t  i s  es tabl ished [ . . . ]  that  [cur rent  ar t ic le 45] ,  re lat i ng to the abo l i t ion of  any  

d isc r iminat i on based on nat ional i ty  as  regards  ga infu l  employment ,  ex tends  l i kewise t o  

agreements  and ru les  which do not  emanate  f rom pub l ic  author i t i es .  

 

The reason for  t h is  extens ion is  obvious :  i n  some count r ies ,  l abour  condi t ions  and access  to  

employment  are regulated through legis lat i ve or  regulatory ac t ion,  whereas  e lsewhere they are  

le f t  to  ru les  adopted by non-governmental  bodies .  The abol i t i on,  as  between Member  States ,  of  

obs tac les  to  the fundamenta l  f r eedoms would be compromised i f  the  abol i t i on  of  State bar r iers  

could be neut ra l ised by  obs tac les  resul t i ng f rom the  exerc ise  of  t hei r  legal  autonomy by  

assoc iat ions  or  organisat i ons  not  governed by pub l i c  law 367.  

 

In  Vik ing 368,  the ECJ ru led:  

 

33.  [ . . . ]  according to set t l ed  case- law,  [cur rent  Ar t i c les  45 EC,  49 EC and 56  EC]  do not  

apply  only  to the ac t ions  of  publ ic  author i t i es  but  ex tend a lso to ru les  of  any  other  

nature a i med at  regu lat i ng in a col l ec t ive manner  ga infu l  employment ,  se l f -employment  

and the prov is ion of  serv i ces  [ . . . ] .  

34.  Since work ing condi t i ons  in  t he  d i f ferent  Member  States  are governed somet imes by  

prov is ions  la id  down by  l aw or  regulat ion  and somet imes by  co l lec t ive agreements  and 

other  ac ts  conc luded or  adopted by  pr ivate persons ,  l imi t i ng appl icat ion of  the 

prohib i t i ons  la id down by  these ar t ic les  to ac ts  of  a publ ic  author i ty  would r isk  c reat ing  

inequal i ty  in  i ts  appl icat i on.  

[ . . . ]  

50.  The Cour t  i n fer red f rom th is ,  i n  [ . . . ]  A lbany ,  that  agreements  conc luded in the 

contex t  of  co l l ec t ive  negot iat ions  between management  and labour  i n  pursui t  o f  such 

ob jec t ives  must ,  by  v i r tue of  t hei r  nature and purpose,  be regarded as  fa l l ing outs ide  

the scope of  [cur rent  Ar t i c le 101(1) ]  of  t he Treaty .   

51.  The Cour t  must  po in t  out ,  however ,  that  t hat  reasoning cannot  be appl i ed i n the  

contex t  of  the fundamental  f reedoms set  out  i n  T i t l e  I I I  o f  the Treaty .   

[ . . . ]  

53.  [ . . . ]  t he  fac t  t hat  an agreement  or  an ac t iv i ty  are exc luded f rom the scope of  t he  

prov is ions  of  t he Treaty  on  compet i t i on does  not  mean that  that  agreemen t  or  ac t iv i ty  

a lso  fa l ls  outs ide  the scope o f  t he  Treaty  prov is ions  on the  f ree movement  o f  persons  or  

serv ices  s ince those two sets  of  prov is ions  are to be appl i ed in d i f f erent  c i r cumstances  

[ . . . ] .   

54.  [ . . . ]  the Cour t  has  held that  t he ter ms  of  col lec t ive agreements  are not  exc luded 

f rom the scope of  t he Treaty  prov is ions  on f reedom of  movement  f or  persons  [ . . . ] .  

[ . . . ]  

57.  [ . . . ]  t he Cour t  would po int  out  t hat  i t  i s  c lear  f rom i ts  case- law that  the abol i t i on,  as  

between Member  States ,  of  obs tac les  to f reedom o f  movement  f or  persons  and f reedom 

to prov ide serv ices  would be compromised i f  the  abol i t i on of  State bar r i e rs  could be  

                                                             
367 See ECJ  18 December  2007,  Lava l ,  C-341/05,  ECR  2007,  I -11767,  pa ra  98.   
368 ECJ  11 December  2007,  V ik ing,  C-438/05,  ECR  2007 ,  I -10779,  paras  33 -34,  50-51,  53 -54 and 57 -
59.  
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neut ra l ised by  obs tac les  resul t i ng f rom the exerc i se,  by  assoc iat i ons  or  organisat i ons  

not  governed by  publ ic  l aw,  of  t hei r  l egal  autonomy [ . . . ] .  

58.  Moreover ,  t he  Cour t  has  ru led,  f i rs t ,  t hat  t he fac t  t hat  cer ta in  prov i s ions  of  t he 

Treaty  are formal ly  addressed to  the  Member  States  does  not  prevent  r i ghts  f rom being  

confer red  at  t he  same t ime on any  indiv idual  who has  an  i nteres t  i n  compl iance wi th the 

ob l igat i ons  thus  l a id down,  and,  second,  that  the prohib i t ion on pre judic ing a 

fundamenta l  f reedom la id  down in a prov is ion of  the Treaty  that  is  mandatory  in  nature ,  

appl i es  i n  par t icu lar  t o a l l  agreements  in tended to regulate paid l abour  co l lec t ive ly  [ . . . ] .   

59.  Such cons iderat i ons  must  a lso apply  to  [cur rent  Ar t ic le  49]  EC wh ich  l ays  down a 

fundamenta l  f reedom.  

 

I t  thus  fo l l ows f rom es tabl ished case law of  the  ECJ that  t he fundamental  f reedoms ‒  a t  l eas t  

f ree movement  of  persons  and f reedom to provide  serv ices  ‒  equal l y  apply  to col l ec t i ve l abour  

agreements 369.  As  a resul t ,  co l lec t i ve agreements  on por t  labour  may be tes ted agains t  these 

f reedoms.  

 

The fac t  that  f undamental  f reedoms apply to co l lec t ive l abour  agreements  impl i es  a d i rec t  

ob l igat i on upon profess ional  organisat i ons ,  inc luding t rade un ions ,  to observe these 

f reedoms 370.  The level  at  which the col lec t i ve l abour  agreement  is  conc luded (nat i onal ,  

regional ,  sec tora l  or  at  t he level  of  the under tak ing)  and the issue whether  the agreement  is  

dec lared general l y  b inding,  seem i r re levant .  

 

The appl icabi l i t y  of  t he fundamenta l  f reedoms to col lec t i ve labour  agreements  is  reaf f i rmed in  

the  Char ter  of  Fundamenta l  Rights  of  the European Union (Ar t .  28) ,  which provides  that  

workers  and employers ,  or  t hei r  respec t ive organ isat i ons ,  have the r i ght  t o negot iate  and 

conc lude col l ec t i ve  agreements  " i n  accordance wi th  Communi t y  l aw and nat i onal  laws and 

prac t ices" 371.  

 

Fur thermore,  i t  would appear  that  an indi v idual  i s  ent i t l ed to i nvoke the incompat ib i l i t y  of  a  

col lec t i ve l abour  agreement  wi th fundamental  f reedoms in  a case before  a nat ional  judge 372.  In  

th is  respec t ,  t he ECJ noted in Vik ing :  

 

                                                             
369 See fu r ther ,  i n te r  a l ia ,  Ba rna rd ,  C. ,  “ I n terna l  market  v .  l abour  market :  a  b r i e f  h is tory ” ,  in  De Vos ,  
M.  (Ed. ) ,  European Union In terna l  Market  and Labour  Law:  Fr iends  or  Foes  ? ,  Ant werp /  Oxfo rd  /  
Por t land,  In te rsent i a ,  2009 ,  19-43;  Bare t t ,  G. ,  EU Law and Workers ’  R ights :  The Lega l  S ign i f i cance  
o f  V ik ing,  Lava l ,  Rüf fe r t  and Luxembourg ,  Dub l in ,  UCD Dubl i n  European Ins t i tu te ,  September  2009,  
unpaged;  B lanpa in ,  R. ,  Europees  arbe ids rec ht ,  B ruges ,  D ie  Keure,  2012,  184-192,  pa ra  428-442 ;  
Lagerc rant z  Varvne,  K . ,  Free movement  o f  serv ic es  and non-d isc r iminato ry  co l lec t i ve  ac t ion ,  
Maste rs  thes is ,  Un ivers i t y  o f  Gothenburg,  2011,  94 p . ;  Malmberg,  J . ,  “T rade un ion l i ab i l i t y  fo r  'EU-
un lawfu l '  co l lec t i ve  ac t ion” ,  European Labour  Law Journa l  2012,  5-18;  Or land in i ,  G. ,  “T rade un ion  
r igh ts  and market  f reedoms:  the European Cour t  o f  Jus t i ce  sets  out  the  ru les ” ,  Comparat ive  Labor  
Law & Po l i cy  Journa l  2008,  573-603;  W atson,  P . ,  EU Soc ia l  and Emp loy ment  Law ,  Oxf ord ,  Oxford  
Uni ve rs i t y  Press ,  2009,  20 -24,  para  2 .35-2 .49 .  
370 P recha l ,  S .  and de Vr i es ,  S .A . ,  “V ik ing/Lava l  en de g ronds lagen van  het  i n ternemark t recht ” ,  
Ti jdschr i f t  voo r  Europees  en economisch recht  (Soc iaa l -economische wetgev ing)  2008,  (425 ) ,  431.  
371 Compare ECJ  11 December  2007,  V ik ing,  C-438/05,  ECR 2007,  I -10779,  pa ra  44 et  seq.  
372 See Precha l ,  S .  and de V r ies ,  S .A . ,  “V ik ing/Lava l  en de g ronds lagen van het  in ternemark t rec ht ” ,  
Ti jdschr i f t  voo r  Europees  en economisch recht  (Soc iaa l -economische wetgev ing)  2008,  (425 ) ,  431.  
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[ . . . ]  that  t he fac t  t hat  cer ta in prov is ions  of  t he Treaty  are formal ly  addressed to the  

Member  States  does  not  prevent  r i ghts  f rom being  confer red at  t he same t ime on any  

indiv idual  who has  an i nteres t  i n  compl iance wi th the obl i gat ions  thus  l a id down […] 373.  

 

F inal l y ,  the Member  States  have a general  duty to take any appropr iate measure,  general  o r  

par t icu lar ,  to  ensure fu l f i lment  of  the obl i gat i ons  ar is ing out  of  the t reat i es  o r  resul t i ng f rom the  

ac ts  of  t he ins t i t u t i ons  of  the Union (Ar t ic le 4(3)  o f  the Treaty on European Union) .  Logical ly ,  

nat ional  cour ts  should refuse to apply a col lec t i ve labour  agreement  which i nf r inges  EU law.  In  

addi t i on,  we see no reason why an EU Member  State which neglec ts  to take appropr iate ac t i on  

agains t  t he conc lus ion or  implementat i on  of  such an  agreement  should not  be  held  respons ib le  

before the Cour t  of  Jus t ice.   

                                                             
373 ECJ  11 December  2007,  V ik ing,  C-438/05,  ECR  2007 ,  I -10779,  para  58.  
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6.3. Labour market 
 

 

6.3.1.  Histor ical  background 374 

 

 

178.  Unt i l  the 1980s,  the European Commiss ion took  the v iew that  t here  was no need for  a  

spec i f i c  por ts -or iented po l icy.  

 

The 1991 judgment  issued by the European Cour t  of  Jus t ice i n  Merc i  regard ing the monopoly o f  

por t  l abour  supply in  t he  por t  of  Genoa 375 drew at tent i on to the EU legal  reg ime of  por ts  and 

prompted a debate on the  need for  a spec i f i c  EU por t  pol icy.  

 

In  1997,  t he European Commiss ion publ ished a  Green Paper  on Sea Por ts  and Mar i t ime 

Inf ras t ruc ture 376 which h igh l ighted severa l  press ing po l icy and legal  issues  re lat ing to,  in ter  

a l i a ,  por t  charging,  s tate a id and f ree  access  to the por t  serv ices  marke t .  W ith respec t  t o por t  

labour ,  t he Commiss ion s tated:  

 

83.  [ . . . ]  por t  l abour  r ig id i t ies  remain charac ter is t ic  of  the sec tor ,  ma in ly  re lated to the  

regis t rat i on of  por t  workers  and the ex is tence of  l abour  pools  i n  a number  of  EU por ts ,  

They  have the i r  or i g in i n  the pas t ,  at  t imes when por t  work  was h ighly  i r regular ,  in  order  

to cope wi th the peaks ,  main ly  due to the unpredic table pat tern of  sh ip ar r iva ls .  

Nowadays ,  pools  cons t i t u te the  br idge between the former  l abour -or iented type of  por t  

organisat i on,  based on casual  employment ,  and the present  cap i ta l - i n tens ive one where  

d i rec t  and long- term employment  re lat ionships  wi th  the operator  becomes [s i c ]  the ru le ,  

In  any  case,  t hey  imp ly  par t ic i pat i on  and f i nanc ing on the par t  of  a l l  operators  in  t he  

por t  i n  wh ich they  are es tab l ished,  

 

84.  I ndependent ly  f r om the  ex is tence of  l abour  pools ,  a  pr i or i ty  of  employment  f o r  

regis tered  por t  workers  s t i l l  prevai ls  in  some Member  States ;  as  recommended in the  

ILO Dock  Work  Convent ion 137 of  1973,  General ly ,  res t r ic t ions  or  cond i t ions  tor  

regis t rat i on do not  pose problems as  l ong as  they  are non-disc r iminatory ,  necessary  

and propor t i onal .  An  obl i gat ion for  por t  operators  to par t ic ipate i n  t he pools  and/or  us e  

exc lus ively  workers  who are members  of  t he poo l  for  thei r  por t  opera t ions  may,  

however ,  under  cer ta in  c i rcumstances  cons t i tu te a de- fac to  res t r ic t i on to marke t  

access 377.  

 

                                                             
374 See genera l l y  Van Hooydonk ,  E . ,  "The reg ime o f  po r t  au tho r i t ies  under  Eu ropean law i nc lud ing an  
ana l ys is  o f  the  Por t  Se rv ices  Di rec t i ve" ,  i n  Van Hooydonk ,  E .  (Ed. ) ,  European Seapor ts  Law ,  
Ant werp /  Ape ldoo rn ,  Mak lu ,  2003,  (79) ,  88-89,  pa ra  8 ,  a lso  in  De lwaide,  L .  (Ed. ) ,  Liber  amic orum 
R.  Ro land ,  B russe ls ,  La rc ier ,  2003,  (467) ,  473 -475,  para  8 .  
375 See i n f ra ,  pa ra  1171.  
376 European Commiss ion,  Green Paper  on Sea Por ts  and Mar i t ime In f ras t ruc ture ,  B russe ls ,  10  
December  1997,  COM(97)  678 f i na l .  
377 European Commiss ion,  Green Paper  on Sea Por ts  and Mar i t ime In f ras t ruc ture ,  B russe ls ,  10  
December  1997,  COM(97)  678 f i na l ,  23-24,  paras  83-84.  
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The Green Paper  suggested var ious  pol icy a l ternat i ves ,  ranging f rom a case-by-case 

inves t i gat ion on the bas is  of  t reaty ru les  to es tabl i sh ing a spec i f i c  regulatory f ramework  for  the  

l ibera l isat i on of  por t  serv i ces 378.  

 

In  1999,  a W ork ing  Paper  publ ished by the  European Par l i ament  den ied that  European  

legis lat i on on  por t  serv ices  was necessary,  as  the present  enforcement  powers  of  t he  

Commiss ion were suf f ic i ent .  W i th regard to por t  labour ,  the paper  noted that  recent  nat i onal  

l ibera l isat i on  measures  had a l ready brough the  regime " into l i ne wi th the general  condi t i ons  o f  

pr ivate employment  i n  a  modern i ndus t r i a l  economy" 379 (a  very dubious  s tatement ,  as  wi l l  

become apparent  f ur ther  on in t h is  s tudy) .  

 

In  2001 and 2004 the  European Commiss ion l aunched proposals  for  a D i rec t ive  on market  

access  to  por t  serv ices ,  which conta ined a number  of  provis ions  on,  i n ter  a l i a ,  por t  labour 380.  

Af ter  a par t icu lar l y  f i erce pol i t i ca l  debate,  both  proposals  were voted  down by the European 

Par l i ament .  I t  i s  rare for  the Par l iament  t o re jec t  any (bas ical l y  compromise-or iented)  proposal  

for  a Di rec t i ve that  is  sub jec t  t o a  co-dec is ion procedure;  f or  such a  proposal  t o be turned 

down twice,  as  happened in  the  case of  t he Por ts  Di rec t i ve,  is  most  l i ke l y  a  unique event 381.  As 

both proposals  inevi tably  serve as  a h is tor ica l  backdrop to the cur rent  pol icy debate  and as  

they  wi l l  be repeatedly  refer red to i n  t he count r y chapters  below,  i t  i s  usefu l  t o  reca l l  t he  

provis ions  of  bo th Di rec t i ve proposals  which spec i f i ca l ly  per ta ined to por t  l abour .  

 

 

                                                             
378 See European  Commiss ion,  Green Paper  on Sea Por ts  and Mar i t ime  In f ras t ruc ture ,  B russe ls ,  1 0  
December  1997,  COM(97)  678 f i na l ,  26-27,  paras  98-103.  
379 European Par l i ament ,  Work ing Paper  European Sea  Por t  Po l i cy ,  T ranspor t  Ser i es ,  TRAN 106  EN,  
Luxembourg,  1999,  38 and  60.  
380 European Commiss ion,  Communicat i on  f rom the Commiss ion to  the European Par l iament  and the  
Counc i l  'Re in fo rc ing Qual i t y  Serv ice  in  Sea Por ts :  A  Key  for  European Transpor t ' .  P ropos a l  fo r  a  
Di rec t i ve  o f  the  European Par l iament  and o f  the  Counc i l  On Market  Access  to  Por t  Serv ices ,  
B russe ls ,  13 Februa ry  2001,  COM(2001)  35 f ina l ;  Eu ropean Commiss ion,  Propos a l  fo r  a  Di rec t i ve  o f  
the  European Par l i ament  and o f  the  Counc i l  on  market  access  to  por t  se rv ices ,  B russe ls ,  13  
Oc tober  2004,  COM(2004)  654 f ina l .  Fo r  comprehens ive lega l  and po l i c y  ana l yses  o f  the  proposed  
Di rec t i ves ,  see Van Hooydonk ,  E . ,  "The reg ime o f  po r t  au thor i t ies  under  European l aw i nc lud ing an  
ana l ys is  o f  the  Por t  Se rv ices  Di rec t i ve" ,  i n  Van Hooydonk ,  E .  (Ed. ) ,  European Seapor ts  Law ,  
Ant werp /  Ape ldoorn ,  Mak lu ,  2003,  79-185 and in  De lwa ide,  L .  (Ed. ) ,  Libe r  amico rum R.  Ro land ,  
B russe ls ,  La rc ier ,  2003,  467-570;  Van Hooydonk ,  E . ,  “P ros pec ts  a f te r  the  re j ec t ion  o f  t he  European 
Por t  Serv ices  Di rec t i ve ” ,  I l  D i r i t to  Mar i t t imo  2004,  851-873;  Van Hooydonk ,  E . ,  “The European Por t  
Serv ices  Di rec t i ve :  the  good or  the  las t  t ry  ? ” ,  The  Journa l  o f  In ternat i ona l  Mar i t ime Law ,  2005 ,  
188 -220,  a lso  i n  I l  d i r i t t o  mar i t t imo ,  2006,  65-111 as  wel l  as  in  R ingbom,  H.  (Ed. ) ,  The  Emerg ing  
European Mar i t ime Law.  Proceed ings  f rom t he  Th i rd  Eu ropean Col loqu ium on  Mar i t ime Law  
Research,  Ravenna,  17-18  September  2004 (Mar Ius  No.  330 ) ,  Os lo ,  Un i ve rs i t y  o f  Os lo ,  2005,  47-
118.  Fo r  o the r  commentar ies ,  see,  i n ter  a l ia ,  Power ,  V . ,  “European Union Seapor ts  Law:  The  
genera l  p r i nc ip l es  o f  European Union Law” ,  in  Van Hooydonk ,  E .  (Ed. ) ,  EU Law of  Por ts  and Por t  
Serv ices  and the Por ts  Package,  Ant werpen,  Mak lu ,  2003,  (17) ,  56 -69;  Turnbu l l ,  P . ,  "The W ar  on  
Europe 's  W ater f ront  ‒  Reper t o i res  o f  Power  i n  the  Por t  T ranspor t  Indus t r y" ,  Br i t i sh  Journa l  o f  
Indus t r i a l  Re la t i ons  2006,  Vo l .  44 ,  No.  2 ,  305-326.  
381 Van Hooydonk ,  E . ,  The l aw  ends  where the por t  a rea beg ins .  On  the  anomal ies  o f  po r t  l aw .  
Inaugura l  lec tu re  a t  the  l aunch o f  Por t ius  -  In t ernat iona l  and EU Por t  Law Cent re ,  Ant werpen /  
Ape ldoo rn ,  Mak lu ,  2010,  47,  para  50.  
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Figure 15.  Protes ts  f rom por t  workers  agains t  the second proposal  f or  an EU por t  l i bera l isat i on 

d i rec t ive  

 

 
 

 

 

179.  The key pr inc ip le of  the 2001 Di rec t ive proposal  was  expl icated i n t he fo l l owing terms:  

 

Freedom to prov ide por t  serv ices  shal l  app ly  to Communi ty  prov iders  of  por t  serv ices  

under  the prov is ions  set  out  i n  th is  Di rec t ive.  Prov iders  of  por t  serv ices  shal l  have 

access  to por t  i ns ta l l a t i ons  to the ex tent  necessary  for  them to car ry  out  t hei r  ac t iv i t ies  

(Ar t .  1) .   

 

The not i on  of  "por t  serv ices "  was def ined as  "serv ices  of  a commerc ia l  nature that  are  

provided,  f or  payment ,  t o  por t  users ,  and th is  payment  is  not  normal ly  inc luded in the charges  

col lec ted for  being a l l owed to cal l  a t  or  operate in  a por t " .  More i n par t i cu lar ,  t he Di rec t ive  

would have appl ied to (1)  techn ical -naut ica l  serv ices  (p i lo tage,  towage,  moor ing) ,  ( 2)  cargo  

handl i ng,  i nc luding  s tevedor ing,  s towage,  t r anshipment  and other  in t ra - termina l  t ranspor t ,  

s torage,  depot  and warehous ing and cargo consol i dat i on,  (3)  passenger  serv ices  ( inc luding  

embarkat i on  and d isembarkat ion)  (Ar t .  4(4)  and the  Annex) .  

 

The proposal  regulated the  grant i ng of  author isat i ons  to por t  serv ice providers  i n  t he fo l l owing  

terms:  

  

1.  Member  States  may  requi re that  a prov ider  of  por t  serv ices  ob ta ins  pr ior  

author isat ion under  the condi t i ons  set  out  i n  par .  (2) ,  (3) ,  (4)  and (5) .  Author isat i on  

shal l  be automat ical ly  granted to serv ice prov iders  selec ted under  Ar t ic l e 8 382.   

2 .  The c r i t er i a  f or  t he  grant ing of  t he author isat ion by  the  competent  author i ty  must  be  

t ransparent ,  non-disc r iminatory ,  objec t ive,  re levant  and propor t i onal .  The c r i ter ia  may 

on ly  re late to the prov ider 's  profess ional  qual i f i cat i ons ,  h is  sound f inanc ia l  s i tuat i on  

and suf f ic i ent  i nsurance cover ,  t o  mar i t i me safety  or  t he safety  of  i ns ta l la t i ons ,  

equipment  and persons .  The author isat ion may  inc lude publ ic  serv ice requi rements  

re lat ing to safety ,  regular i ty ,  con t inui ty ,  qual i ty  and pr ice and the condi t i ons  under  

which the serv ice may be prov ided.  

                                                             
382 The la t te r  A r t i c le  dea l t  wi t h  se lec t ion  procedures .  
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3.  Where  the  requi red  profess ional  qual i f i cat ions  inc lude spec i f i c  l ocal  knowledge or  

exper ience wi th l oca l  condi t i ons ,  t he competent  author i ty  must  prov ide adequate  

t ra in ing for  appl icant  serv ice prov iders .  

4.  Cr i t er i a refer red to  i n  paragraph (2)  shal l  be made publ ic  and prov iders  of  por t  

serv ices  shal l  be i nfor med in advance of  t he procedure for  obta in ing the author isat i on .  

This  requ i rement  appl i es  equal ly  t o an  author isat i on  l ink ing the  prov is ion of  serv ice to  

an i nves tment  i n to immobi le assets  which wi l l  r ever t  to  t he por t  upon expi ry  of  t he  

author isat ion.  

5.  The prov ider  of  por t  serv ices  has  the r ight  to employ  personnel  of  h is  own choice to  

car ry  out  the serv ice covered by  the author isat ion (Ar t .  6) .  

 

At  f i rs t  s ight ,  t he  lat t er  paragraph seemed to requ i re the abol i t i on of  a l l  ex is t ing  schemes for  

the regis t rat i on of  por t  workers .  In  an a l t ernat ive reading,  however ,  regis t rat i on sys tems could  

be  mainta ined and serv i ce providers  would merel y acqui re  the r i ght  t o  f reely  selec t  t hei r  

personnel  f r om exis t i ng groups  or  pools  of  regis tered por t  workers ,  provided the sys tem i s  

compat ib le wi th pr imary EU law 383.  

 

Fur ther ,  the proposal  in t roduced a general  r i ght  of  por t  users  to sel f -handle:  

 

1.  Member  States  shal l  take the necessary  measures  to a l l ow sel f -handl i ng to be 

car r ied out  i n  accordance wi th th is  Di rec t ive.  

2.  Sel f -handl i ng may be subjec t  to an author isat i on for  which the c r i t er ia  must  not  be 

s t r ic ter  than those apply ing to prov iders  of  t he same or  a comparable por t  serv ice (Ar t .  

11) .  

 

The concept  of  se l f -handl ing was def i ned as  fo l lows:  

 

' se l f -handl i ng '  means  a s i tuat ion  in  which  a por t  user  prov ides  for  i t se l f  one or  more  

categor ies  of  por t  serv ices  and where  normal ly  no cont rac t  of  any  descr ipt i on wi th a  

th i rd par ty  is  conc luded for  the prov is ion of  such serv ices  (Ar t .  4(7) ) .  

 

The idea of  sel f -handl ing was t ransposed f rom the  Ai rpor t  Groundhandl i ng  Di rec t i ve 384.  I t s  

inc lus ion in t he proposal  seemed to be the resul t  o f  a rather  dogmat ic  approach,  s ince i t  had 

not  been es tabl ished whether  t here was a rea l  economic  need or  rat i onale for  a general  r i ght  to  

sel f -handle i n  seapor ts 385.  In  addi t i on,  t he  concrete impl icat i ons  of  t he sel f -handl i ng provis ion 

for  por t  worker  regis t rat ion sys tems remained rather  obscure.  

 

The proposal  devoted a spec ia l  provis ion to soc ia l  protec t i on,  which read:  

                                                             
383 See on th is  i ssue Van Hooydonk ,  E . ,  "The reg ime o f  por t  au tho r i t ies  under  Eu ropean l a w 
inc lud ing an ana lys is  o f  t he  Por t  Serv ices  Di rec t i ve" ,  in  Van Hooydonk ,  E .  (Ed. ) ,  European Seapor ts  
Law ,  Ant werp /  Ape ldoorn ,  Mak lu ,  2003,  (79 ) ,  155 -156 ,  para  52.  
384 A r t .  7  o f  Counc i l  D i rec t i ve  96/ 67/EC of  15  Oc tober  1996  on access  to  the  g roundhand l ing  market  
a t  Communi ty  a i rpo r ts ,  OJ  25  Oc tober  1996,  L  272/36 .  
385 Van Hooydonk ,  E . ,  "The reg ime o f  por t  au t ho r i t ies  under  Eu ropean law inc l ud ing an ana l ys is  o f  
the  Por t  Se rv ic es  Di rec t i ve" ,  in  Van Hooydonk ,  E .  (Ed. ) ,  European Seapor ts  Law ,  Antwerp /  
Ape ldoo rn ,  Mak lu ,  2003,  (79) ,  173,  pa ra  66.  
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Without  pre judice to the app l icat i on of  th is  Di rec t ive,  and subjec t  t o t he other  prov is ions  

of  Communi ty  law,  Member  States  shal l  take the necessary  measures  to ensure the  

appl icat i on of  t hei r  soc ia l  leg is lat i on (Ar t .  15) .  

 

Espec ia l l y  the  provis ions  on  sel f -handl i ng turned out  t o be h ighly  cont rovers ia l  and the  ensuing  

debate sparked protes t .  Largely because of  the cont roversy on por t  l abour  issues ,  t he Di rec t i ve  

proposal  was  re jec ted by the European Par l i ament  in  2003.  

 

 

 

180.  The second proposal  for  a EU Por t  Serv ices  Di rec t ive f rom 2004 pursued the fo l l owing  

ob jec t i ves :  

 

1.  Freedom to prov ide por t  serv ices  in sea por ts  sha l l  apply  to Communi ty  prov iders  of  

por t  serv ices  under  the prov is ions  set  out  in  t h is  Di rec t ive.  

[ . . . ]  

3 .  Prov iders  of  por t  serv i ces ,  and sel f  handlers ,  sha l l  have non d isc r iminatory  access  to  

por t  i n f ras t ruc ture that  i s  general ly  access ib le,  t o  the ex tent  necessary  for  them to  

car ry  out  thei r  ac t iv i t ies  (Ar t .  1) .  

 

This  t ime,  a more prominent  ar t ic l e was inser ted  on soc ia l  protec t i on:  

 

This  Di rec t ive shal l  i n  no  way af fec t  t he appl icat i on of  t he soc ia l  l eg is lat i on  of  Member  

States ,  inc luding re levant  nat i onal  ru les  on heal th,  safety  and employment  of  personnel .  

Soc ia l  s tandards  must  not  be below those la id down by  app l icable  Communi ty  

legis lat i on (Ar t .  4) .  

 

The new proposal  again  organised the grant i ng of  author isat i ons  to por t  serv ice providers .  

Among the permi t t ed author isat i on c r i ter i a ,  i t  ment ioned:  

 

compl iance wi th  employment  and soc ia l  r u les ,  i nc luding those la id down in col l ec t ive  

agreements ,  prov ided tha t  they  are compat ib le wi th Communi ty  l aw.  I n any  case,  t hos e 

mini mal  ru les  set  out  in  European soc ia l  law wi l l  be  respec ted (Ar t .  7(3) (c ) ) .  

 

On the choice of  personnel  by author ised providers ,  i t  conta ined the fo l lowing ru le:  

 

The prov ider  of  por t  serv i ces  car ry ing  out  the  serv i ce covered by  the  author i sat ion shal l  

have the r i ght  t o employ  personnel  of  h is  own choice prov ided that  he fu l f i l s  the c r i ter i a  

la id down in accordance wi th paragraph 3 and wi th the l egis lat ion of  t he Member  State  

in  wh ich  the serv ice  prov ider  is  prov id ing the serv ices  i n ques t i on,  prov ided that  such 

legis lat i on is  compat ib le wi th Communi ty  law (Ar t .  7(6) ) .  
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The provis ion on sel f -handl i ng 386 was  now formulated  as  fo l l ows:  

 

1.  Member  States  shal l  take the necessary  measures  to a l l ow sel f -handl i ng to be 

car r ied out ,  wherever  poss ib le,  i n  accordance wi th th is  Di rec t ive.  

Member  States  shal l  ensure that  the competent  author i ty  refuses  sel f -handl i ng for  one 

or  more categor ies  of  por t  serv ices  only  where there ex is t  objec t ive  reasons  or  

cons t ra ints  re lat i ng to  avai l able space or  capac i ty ,  safety  cons iderat i ons  or  

requi rements  der iv ing f rom env i ronmental  regulat ions .  

2.  Concerning cargo  hand l ing  operat i ons  and passenger  serv ices  for  an author ised  

regular  shipping serv ice car r ied out  i n  the contex t  of  Shor t  Sea Shipping and Motorways  

of  the Seas operat i ons ,  Member  States  shal l  r ecogni ze the r ight  to sel fhandle us ing  

a lso the vessel ’s  regular  sea- far i ng c rew.  

3.  Sel f -handl ing shal l  be subjec t  to an author isat i on.  The c r i ter i a  for  such author isat i on  

must  be the same as  those apply ing to prov iders  of  the same or  a comparable por t  

serv ice and as  refer red to i n  Ar t ic le  7  (3) ,  prov ided these are re levant .  Competent  

author i t i es  shal l  grant  such author isat i ons  to sel f -handlers  i n  an ef f ic ient  and expedient  

manner .  They  shal l  remain in  force so long as  the sel f -handler  compl ies  wi th the c r i ter i a  

for  grant i ng them.  

4.  This  Di rec t ive shal l  i n  no way af fec t  the app l icat ion of  nat i onal  ru les  concerning 

t ra in ing requi rements  and profess ional  qual i f i cat i ons ,  employment  and soc ia l  mat ters ,  

inc luding col l ec t ive agreements ,  prov ided that  they  are compat ib le wi th Communi ty  law 

and the i nternat ional  ob l i gat ions  of  the Communi ty  and the Member  State concerned.  

5.  Where se l f -handl ing i s  sub jec t  t o  the  payment  of  a  fee  as  a  cont r i but i on  to publ ic  

serv ice obl igat i ons  for  t echnical -naut ica l  serv ices  which cannot  be met  by  sel f -handlers ,  

the  fee  shal l  be deter mined in accordance wi th  re levant ,  objec t ive,  t r ansparent  and non-

disc r iminatory  c r i ter i a  and shal l  be propor t i onal  t o t he  cos ts  of  ma inta in ing the  publ ic  

serv ice obl i gat i ons  (Ar t .  13) ) .  

 

The new def in i t i on of  se l f -handl i ng read:  

 

"sel f -handl i ng"  means a  s i tuat ion i n wh ich an under tak ing (a se l f -handler ) ,  which  

nor mal ly  could buy  por t  serv ices ,  prov ides  for  i t se l f ,  us ing i ts  own land-based 

personnel ,  wi th the except ion of  the s i t uat i on  foreseen in Ar t .  13.2,  and i ts  own 

equipment ,  one or  more categor ies  of  por t  serv ices  in accordance wi th the c r i ter i a  set  

out  in  t h is  Di rec t ive (Ar t .  3(9) ) .  

 

                                                             
386 On se l f -hand l ing ,  the  Exp lanat ory  Memorandum exp la ined,  i n te r  a l i a :  

Use o f  l and -based pe rsonne l  to  ca r ry  out  se l f -hand l ing  w i l l  i nc rease employ ment  in  po r ts ,  
w i th  the l oca l  communi t i es  the f i rs t  benef ic ia r i es .  Needless  to  say  t hat  th is  personne l  w i l l  
have to  be emp loyed i n  fu l l  respec t  o f  the  app l i cab le  nat iona l  and Communi ty  ru les  dea l ing  
w i th  employment  and soc ia l  i ssues ,  fo l low ing the same genera l  ru l es  and cond i t ions  set  fo r  
a l l  o ther  pers onne l  invo lved in  cargo hand l ing .  
In  add i t ion  to  us ing l and -based  pe rsonne l ,  sh ips  prov id ing an author ised regu la r  sh ipp in g  
serv ice  in  t he contex t  o f  Shor t  Sea Sh ipp ing  o r  ope ra t ing  on Moto rways  o f  the  Sea may ,  i n  
add i t i on ,  ca r ry  out  se l f -hand l ing  us ing the sh ip ’s  regu lar  sea- fa r i ng  c rew (European  
Commiss ion,  Proposa l  f o r  a  D i rec t i ve  o f  the  European  Par l iament  and o f  the  Counc i l  on  
market  access  to  por t  se rv i ces ,  B russe ls ,  13 Oc tobe r  2004,  COM(2004)  654 f ina l ,  6 ) .  
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The Commiss ioner  assured Par l i ament  t hat  t he sel f -handl i ng provis ion d id  not  i n tend to l ower  

safety and soc ia l  s tandards 387.  

 

A 'Complementary Economic  Evaluat ion s tudy '  on  the Di rec t i ve proposa l  car r ied out  i n  2005 

conf i rmed that  l i t t l e  ev idence was avai l able that  the l abour  market  showed s igns  of  market  

fa i l ure and that  l abour  cond i t ions  were general ly  cons idered re lat i ve l y  good when compared to  

other  job oppor tuni t i es  i n  t he  economy.  The authors  conc luded that  t he soc ia l  ef f ec ts  of  t he  

Por t  Di rec t i ve could be d i verse and that  there was no consensus  among the s takeho lders 388.  

 

As  we have ment ioned 389,  in  2006 the second proposa l  fa i l ed as  wel l .   

 

 

 

181.  On 18 October  2007,  t he  European Commiss ion adopted a new Communicat ion on a  

European Por ts  Pol icy 390 in  which i t  set  out  v iews on soc ia l  d ia logue,  t r a in ing and hea l th and 

safety.  This  t ime,  no l egi s lat ive proposa ls  were pu t  forward however .  Ins tead,  the Commiss ion  

announced the preparat ion of  several  ' sof t  law'  guidance ins t ruments .  

 

As  the 2007 Communicat i on is  t he Commiss ion 's  most  recent  pol icy document  which deals  wi th  

por t  l abour  issues ,  we quote the re levant  passages  in t hei r  ent i r ety:  

 

4 .5.  Cargo-handl i ng  

 

Cargo-hand l ing has  s igni f i cant ly  evolved dur ing the las t  years .  I t  has  become a serv ice  

based on advanced techno logies  and is  now much less  labour - i ntens ive.  I ts  ro le has  

a lso evolved,  a long wi th the ro le of  por ts ,  gateways  in the logis t ic  chain and not  only  

the s tar t ing and ending  points  of  a mar i t ime t rade.  Cargo-handl ing is  per formed 

according  to  d i f ferent  set t i ngs  across  the  Communi ty  and even wi th in  one Member  

State.  Por t  workers  are of ten d i rec t ly  employed by  ter minal  operators ,  whi l e  i n  some 

por ts  t hey  are cont rac ted  v ia "pools " ,  ent i t i es  in  charge of  recru i t i ng and t ra in ing por t  

workers .  

L ike cargo-handl ing i n general ,  pool i ng ar rangements  can be very  d i f f eren t  across  the  

Member  States .  Moreover ,  they  can be based on  nat i onal  or  l ocal  l eg is lat i on or  ent i r e l y  

governed by  l ocal  prac t ices .  The Treaty  ru les  on f reedom of  es tabl ishment  and f reedom 

to prov ide serv ices  can fu l ly  apply  to the ac t iv i t ies  car r ied out  by  the pools .  

                                                             
387 See W r i t ten  Ques t ion  E-0868/03 by Joaqu im  Mi randa (GUE/NGL)  to  the Commiss ion,  OJ  15  
January 2004,  C 11E/150.  
388 Depending on the source,  the  s ize  o f  the  labou r fo rce was  expec ted to  dec rease wi th  1  pe r  cent  or  
to  inc rease wi t h  3 .5  per  c ent ,  wh i le  the number  o f  worked hours  was  expec ted  to  dec rease wi t h  16  
per  cent  or  to  i nc rease w i th  3 .5%.  Nei t her  was  the  consu l tant  ab le  to  assess  the e f f ec t  o f  the  
proposed Di rec t i ve  on worke rs ’  hea l th  and safe t y  (see Eco rys  and Trademco,  Complement ary  
Economic  Eva luat ion  s tudy  on t he  Commiss ion proposa l  fo r  a  Di rec t i ve  on market  access  to  por t  
serv ices .  F ina l  Repor t ,  Rot terdam /  A thens ,  November  2005,  
h t tp : / /ec .europa.eu/ t rans por t /modes /mar i t ime/s tud ies /doc /2005_11_complementa ry_econom ic_ana l y
s is .pdf ,  6 ,  30 and 46 -50) .  
389 See supra ,  pa ras  3  and 163.  
390 European Commiss ion,  Communicat i on  on a  Eu ropean Por ts  Po l i cy ,  B russe ls ,  18 Oc tobe r  2007 ,  
COM(2007)  616 f i na l .  
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Pools  of ten prov ide sound t ra in ing to workers  and are an ef f ic ient  tool  f or  employers .  

However ,  such ar rangements  should not  be used to prevent  sui t ab ly  qual i f i ed  

indiv iduals  or  under tak ings  f rom prov id ing  cargo-handl i ng serv ices ,  or  t o impose,  on  

employers ,  work force that  they  do not  need,  s ince  th is  could  under  cer ta in  

c i rcumstances  fa l l  f oul  of  the Treaty  ru les  on the Internal  Market ,  and in par t icu lar  o f  

Ar t ic le 43 on f reedom of  es tabl ishment  and Ar t ic l e  49 on f reedom to prov ide  serv ices 391.  

 

[ . . . ]  

 

6.  W ORK IN PORTS 

 

6.1.  Dia logue 

 

D i f ferent  ar rangements  for  s tevedor ing ex is t  i n  European por ts .  The Commiss ion  

cons iders  that  a d ia logue between s takeholders  can cont r ibute s igni f i cant ly  to a bet te r  

unders tanding  between the par t i es  concerned and a success fu l  management  of  change.  

In t h is  contex t ,  d ia logue between the soc ia l  par tners  can p lay  a par t icu lar ly  power fu l  

ro le towards  more and bet ter  j obs  in t he por ts  sec tor .  The Commiss ion welcomes al l  

in i t i a t ives  a iming at  under tak ing or  promot ing a d ia logue between s takeholders  at  

d i f f erent  l evels ,  i nc luding the i n i t i a t ives  a l ready  taken by  some por ts  a t  local  l evel  

prov id ing  models  for  "bes t  prac t ices" .  The recent  agreements  conc luded between al l  

s takeho lders  in  t he por ts  of  Dunk i rk  and Val l et ta are a demonst rat i on of  th i s .  

Fur thermore,  t he Commiss ion wi l l  encourage a s t ruc tured soc ia l  d ia logue a t  European 

level .  

 

The Commiss ion wi l l  encourage the es tabl ishment  of  a  European sec tora l  soc ia l  

d ia logue commi t tee i n por ts  wi th in the meaning of  Commiss ion Dec is ion 98/500/EC28.  

I f  such a commi t tee is  es tab l ished,  the Commiss ion wi l l  promote an ac t i ve cont r i but i on  

of  the soc ia l  par tners  to  management  of  change,  modernisat i on and more  and bet te r  

jobs .  

 

6.2.  Tra in ing  

 

There are cur rent ly  no spec i f i c  Communi ty  ru les  on t ra in ing  for  por t  workers .  The 

Commiss ion recognizes  that  t ra in ing of  por t  workers  has  become of  pr imary  impor tanc e 

for  t he safe and ef f ic ient  operat ion of  por t s .  Por t  equipments  have become  

technological ly  advanced and of ten  complex  too ls .  Work  i n  por t  has  consequent ly  

evolved and,  as  the  consul tat ion has  shown,  a  set  of  common requi rements  for  t r a in ing  

of  por t  workers  should be es tabl ished at  Communi ty  level .  This  wi l l  a lso enhance the  

mob i l i t y  of  European por t  workers  by  means of  the mutual  recogni t i on of  thei r  

qual i f i cat i ons .  

                                                             
391 European Commiss ion,  Communicat i on  on a  Eu ropean Por ts  Po l i cy ,  B russe ls ,  18 Oc tobe r  2007 ,  
COM(2007)  616 f i na l ,  11-12.  
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At  a Communi ty  level  Di rec t ive 89/391/EEC ( the "Framework "  Di rec t ive)  lays  down ru les  

on  safety  and hea l th re lated t ra in ing  of  workers  which fu l ly  apply  to work  in  por ts .  I n  

th is  respec t ,  Di rec t ive 89/391/EEC sets  the respons ib i l i t y  of  the employer  t o  ensure that  

each worker  receives  adequate t ra in ing on safety  and heal th  mat ters .  

 

The Commiss ion wi l l  propose a mutua l ly  recognizable f ramework  on t ra in ing of  por t  

workers  in  d i f f erent  f i e lds  of  por t  ac t i v i t ies .  

 

6.3.  Hea l th and Safety at  W ork 

 

At  the European Union level ,  the general  ru les  for  the protec t i on of  heal th and safety  o f  

workers  a t  work  are l a id down in the above-ment ioned "Framework"  Di rec t ive,  which has  

been supplemented by  19  indiv idual  Di rec t ives  cover ing spec i f i c  sec tors  and r isks .  Most  

of  these d i rec t ives  are re levant  f or  work  in  por ts .  Ful l  r espec t  and enforcement  of  t hese 

ru les  is  c ruc ia l  f or  improv ing work ing condi t i ons .  

Fur thermore,  i n  February  2007 the Commiss ion  adopted a communicat i on i nter  a l i a  

encouraging a r isk  prevent ion cul ture at  work  wh ich was  suppor ted  by  Counc i l  

resolut i on .  As  any  other  work  env i ronment ,  por ts  a re covered by  th is  communicat i on.  

I t  should  be  not iced  that  a s ign i f i cant  number  of  occupat ional  acc idents  i nc luding  fata l  

ones  s t i l l  occur  i n  por ts .  

 

The Commiss ion wi l l  c losel y moni tor  the implementat i on to por ts  of  Communi t y  ru les  on  

safety and heal th of  workers  at  work .  

The Commiss ion wi l l  a lso c losely f o l l ow the proper  col l ec t ion of  s tat is t ics  re lat i ng to  

acc idents  accord ing to  the ESAW  and EODS methodologies  es tabl ished by the  

Commiss ion (EUROSTAT) 392.  

 

 

 

182.  More  background to  the  Commiss ion '  v iewpoin t  and i ts  preference for  a  sof t  l aw approach 

was provided in the accompanying Commiss ion Staf f  W ork ing Document 393.  As  they  remain 

re levant  t o t he present -day  context ,  we shal l  r ever t  to  t he Commiss ion 's  assessment  of  EU por t  

labour  sys tems and i ts  cons iderat i on of  d i f ferent  pol icy opt i ons  in  our  subchapter  on  

'Appraisals  and out look '  below 394.  

 

 

 

                                                             
392 European Commiss ion,  Communicat i on  on a  Eu ropean Por ts  Po l i cy ,  B russe ls ,  18 Oc tobe r  2007 ,  
COM(2007)  616 f i na l ,  13-15.  
393 European Commiss ion,  Accompany ing document  to  Commun icat ion  on a  Eu ropean Por ts  Po l i cy .  
Fu l l  Impac t  Assessment ,  B russe ls ,  18 Oc tober  2007,  SEC(2007)  1339.  
394 See i n f ra ,  pa ra  277.  
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183.  I n  a resolut i on of  2008,  the European Par l iament  suppor ted the c reat i on of  a soc ia l  

d ia logue commi t tee and a fur ther  cons iderat i on o f  qual i f i cat i on and t ra in ing requi rements ,  but  

d id not  speak  out  on market  access  issues 395.  

 

 

 

184.  A lso i n 2008,  t he  European Transpor tworkers '  Federat i on repor tedl y 'd iscovered'  an  

in i t i a t i ve  wi th in the European Commiss ion  to explore  the  l egal i t y  of  por t  l abour  poo ls ,  wi th a  

v iew to i nvok ing a l ega l  chal lenge under  Communi t y  compet i t i on ru les .  ETF warned the  

Commiss ion that  any lega l  chal l enge to l abour  pools  would be met  wi th by pan-European s t r ike  

ac t ion.  Accord ing to Peter  Turnbul l ,  t he Commiss ion immediate l y  agreed to abandon the  

rev iew,  espec ia l l y  when i t  became c lear  that  the Federat i on of  European Pr i vate Por t  Operators  

(FEPORT)  had no appet i t e  for  a f i ght 396.  

 

 

 

185.  I n  t he 2011 Transpor t  W hi te Paper 397,  the European Commiss ion again ra ised the issue of  

res t r ic t ions  on the provi s ion of  por t  serv ices  as  a sub jec t  of  poss ib le  future  EU ac t ion.  The 

ob jec t i ve of  the present  s tudy is  exac t ly  to prov ide an input  to the cur rent  work  of  the  

Commiss ion on a future por t  pol icy.  W e shal l  d iscuss  the W hi te Paper  in  f ur ther  deta i l  below 398.  

 

 

 

 

                                                             
395 European  Par l iament  reso lu t ion  o f  4  September  2008  on a  Eu ropean  por ts  po l i c y  
(2008/2007( I NI ) ) ,  OJ 4 Dec ember  2009,  C 295E/ 74,  in  wh ich the EP:  

47.  Welcomes  the emphas is  p laced on d ia logue in  the por t  sec tor ;  ca l l s  fo r  a  Eu ropea n  
soc ia l  d i a logue commi t tee  to  be set  up  and cons iders  that  i t  shou ld  dea l  w i th  sub jec ts  
re l a ted to  por ts ,  inc lud ing  workers '  r igh ts ,  concess ions  and t he 1979 In t ernat iona l  Labour  
Organ isat i on  Convent ion No 152 on occupat iona l  sa f e ty  and hea l th  (dock  work ) ;   
48 .  S t resses  the impor tanc e o f  pro tec t ing  and secu r i ng the  h i ghes t  poss ib l e  lev e l  o f  t ra in ing  
for  por t  work ers ;  suppor ts  the Commiss ion 's  des i re  t o  prov ide po r t  worke rs  w i th  a  mutua l l y  
recogn isab le  bas ic  qua l i f i ca t ion  so as  to  fos te r  f lex ib i l i t y  in  the  sec tor ;  w i th  th is  in  min d  
and,  as  a  f i rs t  s tep,  cons ide rs  that  a  compar ison  shou ld  be made between  t he d i f fe ren t  
ex is t ing  sys tems o f  pro fess iona l  qua l i f i ca t i ons  for  por t  worke rs ;  cons ide rs ,  however ,  tha t  
th is  bas ic  qua l i f i ca t ion  mus t  not  have the e f fec t  o f  lower ing t he ave rage l eve l  o f  
qua l i f i ca t ion  o f  po r t  worke rs  in  a  Member  S ta te ;  
49.  P roposes  that  t he  t op i c  o f  p ro fess iona l  qua l i f i ca t ions  and l i f e l ong  t ra in i ng be addressed  
together  w i th  the soc ia l  pa r tne rs  w i th in  the fu t ure  European soc ia l  d ia l ogue commi t tee;   
50 .  U rges  the Commiss ion  to  p romote  the exchange  o f  good prac t i ce  in  t he por t  sec to r  i n  
genera l  and  w i th  regard  t o  innovat i on and the t ra i n ing o f  work ers  i n  par t i c u la r  in  o rder  to  
improve t he qua l i t y  o f  se rv ices ,  compet i t i veness  and the leve l  o f  inves tment  a t t rac ted;  

396 Turnbu l l ,  P . ,  "F rom soc ia l  conf l i c t  to  soc ia l  d ia logue:  Counter -mobi l i za t i on  on the European  
wate r f ront " ,  European Journa l  o f  Indus t r i a l  Re la t i ons  2011,  Vo l .  16 ,  No.  4 ,  (333) ,  345.  
397 European Commiss ion,  Whi te  Paper  Roadmap t o  a  S ing le  European Transpor t  A rea –  Towards  a  
compet i t i ve  and resou rce e f f i c ien t  t rans por t  sys tem ,  B russe ls ,  28 March 2011,  COM(2011)  144 f ina l .  
398 See i n f ra ,  pa ra  284.  
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6.3.2.  Regulatory set -up 

 

 

-  Out l i ne  

 

 

186.  The organ isat i on of  por t  l abour  in  the EU d i f fers  f rom count ry to count r y.  As  we have 

ment ioned 399,  there is  cur rent ly  no spec i f i c  EU legal  f r amework  on th is  mat ter .  I n  Chapter  7 

be low,  we shal l  prov ide a  synops is  of  nat ional  por t  labour  ar rangements  in  t he 22 EU mar i t ime 

Member  States ,  whi l e Volume I I  conta ins  e laborate  count r y chapters .  

 

In  t he present  subchapter ,  we wi l l  br i e f l y  descr ibe  the  impl icat ions  of  ex is t ing pr imary and 

secundary EU law on the organisat i on of  por t  l abour .  

 

 

 

187.  One of  t he core purposes  of  t he European Union remains  the development  of  an i nternal  

market .  The foundat ions  of  the internal  market  are la id down in the Treaty  on the Func t ioning  

of  the European Union (TFEU) ,  which proc la ims that  t he i nternal  market  shal l  compr ise "an  

area wi thout  i n ternal  f ront i ers  in  which the f ree movement  of  goods ,  persons ,  serv ices  and 

capi ta l  i s  ensured in accordance wi th the provis ions  of  t he Treat ies"  (Ar t .  26(2) ) .  The Treat y  

goes  on to def i ne,  i n te r  a l i a ,  t he  regimes of  f ree  movement  of  goods  (Ar t .  28-37) ,  f r ee  

movement  of  persons  (Ar t .  45-55) ,  f r ee movement  of  serv ices  (Ar t .  56-62)  and f ree movement  

of  capi ta l  (Ar t .  63-66) .  These provis ions  a im at  enabl i ng market  par t ic i pants  to use l abour  and 

capi ta l ,  supply and acqui re goods and per form and receive serv ices  across  the borders  of  t he  

EU Member  States  w i thout  being h indered by nat ional  regulat ions 400.  The interna l  market  

presupposes  the exis tence of  a space wi thout  i n te rnal  borders ,  wi th in which produc t ion fac tors  

are  f reel y put  in to use.  EU Member  States  may only es tabl ish or  mainta in l imi ts  t o f ree  

movement  under  s t r ic t  cond i t ions .  

 

As  we wi l l  see below,  a l l  these general  pr i nc ip les  may have far - reaching,  and very concrete,  

impl icat i ons  for  nat ional  por t  l abour  regimes.  I t  i s  wor thy of  note that  the t reaty provis ions  on  

workers ,  es tabl ishment  and serv ices  are based on the same pr inc ip les  bo th i n  so far  as  they  

concern the ent r y i n to and res idence in the ter r i to ry of  Member  States  of  persons  covered by  

EU law and the prohib i t i on of  a l l  d isc r iminat ion between them on grounds of  nat ional i t y 401.  

 

Fur thermore,  the Treaty  sets  out  bas ic  pr i nc ip les  on f ree  compet i t i on which apply to 

under tak ings :  a prohib i t ion on ant i -compet i t i ve  agreements  (car te ls )  (Ar t .  101)  and a  

prohib i t i on on abuses  o f  a dominant  pos i t i on (Ar t .  102) .  I t  a lso regula tes ,  in ter  a l i a ,  the  

grant i ng of  a ids  to under tak ings  by s tates  (Ar t .  107) .  As  we have expla ined 402,  s tate  a id  remains 

outs ide the scope of  th is  s tudy however .  
                                                             
399 See supra ,  pa ra  163.  
400 Lenaer ts ,  K .  and Van Nuf fe l ,  P . ,  Europees  Recht ,  Ant werpen-Cambr idge,  In te rsent ia ,  2011,  135 -
136,  para  168-170.  
401 ECJ  8  Apr i l  1976,  Roye r ,  48/75,  ECR  1976,  497,  pa ra  12.  
402 See supra ,  pa ra  25.  
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In  addi t i on to these fundamental  t r eaty ru les  on  the func t i oning  of  the i nterna l  market ,  we shal l  

h ighl i ght  the impor tance to the sec tor  of  por t  l abour  of  the Temporary Agency W ork  Di rec t ive  

and of  European ins t ruments  on human and soc ia l  r ights ,  inc luding f reedom of  assoc iat i on.  

 

 

 

 

-  Free movement  of  goods  

 

 

188.  Free movement  of  goods  res ts  on the fo l l owing prohib i t i ons  set  out  i n  t he TFEU:  

 

Ar t ic le 30  

Customs dut ies  on impor ts  and expor ts  and charges  hav ing equivalent  ef fec t  shal l  be  

prohib i t ed between Member  States .  This  prohib i t i on sha l l  a lso apply  to cus toms dut ies  

of  a  f i scal  nature.  

 

Ar t ic le 34  

Quant i tat ive res t r ic t ions  on  impor ts  and a l l  measures  hav ing equivalent  ef fec t  shal l  be  

prohib i t ed between Member  States .  

 

Ar t ic le 35  

Quant i tat ive res t r ic t ions  on  expor ts ,  and a l l  measures  hav ing  equivalent  ef fec t ,  shal l  be  

prohib i t ed between Member  States .  

 

These provis ions  apply to produc ts  which can be  valued in money and wh ich are capable,  as  

such,  of  forming the sub jec t  of  commerc ia l  t r ansac t ions 403,  regardless  of  whether  t hey or ig inate 

in  Member  States  or  come f rom th i rd count r i es  and are i n  f ree c i rculat i on i n Member  States 404.   

 

 

 

189.  Charges  having equ ivalent  ef fec t  as  cus toms dut ies  have been descr ibed as  "any  

pecuniary  charge,  however  smal l  and whatever  i ts  des ignat ion  and mode of  appl icat i on,  which  

is  imposed uni l a tera l ly  on domest ic  or  fore ign goods  by reason of  the fac t  that  t hey c ross  a  

f ront i er ,  and which is  not  a cus toms duty  in  t he s t r ic t  sense" ,  even " i f  i t  i s  not  imposed for  the  

benef i t  o f  the State,  is  no t  d isc r iminatory or  protec t ive in  ef fec t  and i f  the produc t  on which the  

charge is  imposed is  not  i n  compet i t i on wi th any domest ic  produc t " 405.  

 

                                                             
403 ECJ  10  December  1968,  Commiss ion /  I ta ly ,  7 /68,  ECR  1968,  423;  see a lso ,  i n t e r  a l ia ,  Fa l lon ,  M. ,  
Dro i t  matér ie l  généra l  de  l ’Un ion européenne ,  Louva in- l a -Neuve,  Bruy lant -Academ ia,  2002,  107-
111 .  
404 See Ar t .  28  (2)  TFEU.  
405 ECJ  1  Ju ly  1969,  Commiss ion /  I ta ly ,  24 /68,  ECR  1969,  193,  pa ra  9 .  
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Quant i tat ive res t r ic t ions  on  impor ts  and expor ts  are measures  which amount  to a tota l  or  par t i a l  

res t ra int  of ,  according to  the c i rcumstances ,  impor ts ,  expor ts  or  goods  in t rans i t 406.  The l imi t  

may be cons t ruc ted in  var ious  ways ,  by  reference to value,  or  phys ical  quant i t y ,  or  some other  

fac tor 407.  

 

A l l  t r ading ru les  enac ted by Member  States  which  are capable of  h inder ing,  d i rec t ly  or  

indi rec t l y ,  ac tual ly  or  po tent ia l l y ,  i n t ra-Communi t y  t rade are cons idered measures  having an  

ef fec t  equivalent  t o quant i t a t ive res t r ic t i ons 408.  Thi s  def i n i t i on is  very broad,  and potent i a l l y  

makes the prohib i t ion app l icable to measures  which af fec t  impor ted and domest ic  goods  

equal l y 409.  

 

 

 

190.  In  i ts  f amous Merc i  judgment  of  1991 410,  the  European Cour t  of  Jus t ice tes ted  the  por t  

labour  sys tem of  Genoa agains t  f r ee movement  of  goods .  The case concerned the double  

monopoly of  a por t  l abour  pool  and a cargo handl i ng company,  which had prevented a por t  user  

f rom discharging cargo  us ing the sh ip 's  c rew dur ing a ser ies  of  s t r ikes 411.  W i th regard to 

(cur rent )  Ar t ic l e 34 TFEU,  the Cour t  reca l led that  a nat i ona l  measure which has  the ef fec t  of  

fac i l i ta t ing the abuse of  a  dominant  pos i t i on capable of  af fec t i ng t rade between Member  States  

wi l l  general l y  be incompat ib le wi th that  ar t ic le " i n  so far  as  such a measure has  the ef fec t  of  

mak ing  more  d i f f i cu l t  and hence of  impeding  impor ts  of  goods  f rom other  Member  States"  (para  

21) .  The Cour t  noted that  i t  may be seen f rom the  nat ional  cour t ' s  f ind ings  " that  t he  unloading  

of  t he goods could  have been ef fec ted  at  a l esser  cos t  by the ship 's  c rew,  so that  compulsory  

recourse to the serv ices  of  t he two under tak ings  en joy ing exc lus i ve r i ghts  i nvol ved ext ra  

expense and was therefore capable,  by reason of  i t s  ef fec t  on the pr ices  of  t he goods,  of  

af fec t i ng impor ts "  (para 22) .  Impl ic i t l y ,  the Cour t  held that  the organisat ion of  por t  labour  in  t he  

por t  of  Genoa was incompat ib le wi th the f ree movement  of  goods .  

 

Today,  i t  seems un l ike l y  that  res t r ic t i ons  in  t he  por t  l abour  market  can  be  tes ted  agains t  f ree  

movement  of  goods  in any usefu l  manner 412.  F i rs t  o f  a l l ,  i t  should be  noted that  t he prohib i t ion 

on  measures  hav ing equ ivalent  ef fec t  onl y appl i es ,  as  a ru le,  t o  measures  taken by publ i c  

bodies 413.  In  addi t i on,  the  scope of  the provis ions  on f ree movements  of  goods  has  been 

res t r ic ted by the ECJ ’s  ru l i ng  in Keck and Mi thouard .  In  th is  case the ECJ  dec ided that  ru les  

res t r ic t ing or  prohib i t i ng cer ta in sel l ing ar rangements ,  by cont ras t  wi th i ndis t inc t l y  appl icab le  

                                                             
406 ECJ  12 Ju ly  1973 ,  Geddo,  2 /73,  ECR  1973,  865,  pa ra  7 .  
407 Cha lmers ,  D. ,  Dav ies ,  G.  and  Mont i ,  G. ,  Eu ropean Union Law ,  Cambr idge,  Cambr idge  Un ivers i t y  
Press ,  2010,  746.  
408 ECJ  11 Ju ly  1974,  Dassonv i l l e ,  8 /74,  ECR  1974,  837,  para  5 .  
409 See fur ther  Cha lmers ,  D. ,  Dav ies ,  G.  and Mont i ,  G. ,  European Un ion Law ,  Cambr i dge,  Cambr idge  
Uni ve rs i t y  Press ,  2010,  748-752.  
410 ECJ  10 December  1991,  Merc i ,  C-179/90,  ECR  1991,  I -5889.  
411 See fur ther  i n f ra ,  pa ra  1171.  
412 Compare Bordereaux,  L . ,  "Dro i t  communauta i re  e t  manutent ion  por tua i re  f rança ise.  Un e  
conf ronta t ion  sans  heu r ts " ,  Annuai re  de d ro i t  mar i t ime e t  océan ique,  XVI I I ,  2000,  Nantes  /  Par is ,  
Cent re  de d ro i t  mar i t ime e t  océan ique /  A .  Pédone,  2000,  (47) ,  88 -92.  
413 See fur ther  Cha lmers ,  D. ,  Dav ies ,  G.  and Mont i ,  G. ,  European Un ion Law ,  Cambr i dge,  Cambr idge  
Uni ve rs i t y  Press ,  2010,  757-758;  see a lso  supra,  para 177 on co l l ec t i ve  labou r  agreements .  
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ru les  concerning produc t ion and market i ng,  are no t  general ly  measures  of  equivalent  ef fec t 414.  

In  Cors ica Fer r i es  I I I ,  t he  Cour t  noted that  I t a l i an  l egis lat i on impos ing the  use of  moor ing  

serv ices  made no d is t i nc t ion according to the or ig in o f  the goods t ranspor ted,  t hat  i t s  purpose 

was not  to regulate t rade in goods  wi th other  Member  States  and that  the res t r ic t ive ef fec ts  

which i t  might  have had on  the f ree movement  of  goods  were too uncer ta in  and indi rec t  f or  t he  

ob l igat i on which i t  imposes  to be regarded as  be ing capable of  h inder ing t rade between 

Member  States 415.  In  Raso ,  Advocate-General  Fennel l y  cons idered that ,  s ince the res t r ic t i ve 

ef fec ts  of  nat i onal  ru les  on the provis ion of  t emporary l abour  by a monopol is t ic  por t  workers '  

company on  impor ts  were speculat ive at  bes t ,  no issue concerning f ree movement  of  goods  

arose 416.  

 

In  in terv iews,  t rade union  representat ives  h ighl i ghted the absence of  any impact  of  (a l l egedly,  

marginal )  por t  l abour  cos ts  on t rade f l ows and conc luded that  por t  labour  should be  of  no  

concern  to  the  European Commiss ion 417.  On the other  hand,  we ident ied cases  of  por t  t raf f i c  

be ing d i ver ted as  a resul t  o f  prohib i t i ve por t  labour  condi t ions 418,  and several  Member  States 

based proposals  for  por t  labour  reform schemes on the negat i ve impact  of  ex is t ing 

ar rangements  on the fore ign t rade of  t he count r y 419.  

 

 

 

 

-  Free movement  of  persons  

 

 

191.  In  the context  of  f ree movement  of  persons ,  two separate f reedoms  can be d iscerned:  f r ee  

movement  of  workers  and f reedom of  es tabl ishment .  

 

W ith regard to f ree movement  of  workers ,  t he Trea ty provides :  

 

Ar t ic le 45  

1.  Freedom of  movement  for  workers  shal l  be secured wi th in the Union.  

2.  Such f reedom of  movement  shal l  enta i l  t he abo l i t ion of  any  d isc r iminat ion based on  

nat ional i ty  between wo rkers  of  t he Member  States  as  regards  employment ,  

remunerat i on and other  condi t i ons  of  work  and employment .  

3.  I t  shal l  enta i l  t he r igh t ,  subjec t  to l imi tat i ons  j us t i f ied on grounds of  pub l ic  po l icy ,  

publ ic  secur i ty  or  publ ic  hea l th:  

(a)  to accept  of fers  of  employment  ac tual ly  made;  

                                                             
414 ECJ  24 November  1993,  Keck  and Mi thouard,  C-267/ 91,  ECR  1993,  I -6097,  pa ra  16.  
415 ECJ  18 June 1998,  Cors ica  Fer r ies ,  C -366/96,  ECR  1998,  I -3949,  para  31.  
416 Op in ion o f  Advocate -Genera l  Fenne l l y  fo r  ECJ  12 Februa ry  1998,  Raso,  C-163/96,  ECR  1998,  I -
533,  para  33.  
417 See i n f ra ,  pa ra  1503.  
418 See i n f ra ,  pa ra  527 and 714.  
419 See,  fo r  example ,  Bo l l i e t ,  A . ,  Gress ie r ,  C. ,  La f f i t te ,  M.  and Genevo is ,  R . ,  Rappor t  sur  la  
modern isa t i on  des  po r ts  autonomes ,  Inspec t ion  généra le  des  F inances  /  Conse i l  généra l  des  Ponts  
e t  Chaussées ,  Ju ly  2007,  h t tp : / /www. deve loppement -
durab le .gouv. f r / IMG/pdf / l a_modern isa t ion_des_por ts _aut onomes_c le1d7e3a-1. pdf ,  4 .  
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(b)  to move f reely  wi th in the ter r i t ory  of  Member  States  for  t h is  purpose;  

(c )  to s tay  i n  a Member  State  for  the  purpose of  employment  i n  accordance wi th  the  

prov is ions  governing the  employment  of  nat i onals  of  t hat  State  la id down by  l aw,  

regulat i on or  adminis t rat i ve ac t i on;  

(d)  t o remain  i n  t he  ter r i tory  of  a Member  State  af ter  hav ing been employed in tha t  

State,  subjec t  to condi t i ons  which shal l  be embodied i n regulat i ons  to be drawn up by  

the Commiss ion.  

4.  The prov is ions  of  t h is  Ar t ic le shal l  not  apply  to employment  i n  t he  publ ic  serv ice.  

 

On the r ight  of  es tabl ishment ,  t he Treaty provides :   

 

Ar t ic le 49  

Within the f ramework  o f  the prov is ions  set  out  below,  res t r ic t i ons  on the  f reedom o f  

es tabl ishment  of  nat i onals  of  a Member  State in  t he ter r i tory  of  another  Member  State  

shal l  be prohib i t ed.  Such prohib i t i on shal l  a lso app ly  to res t r ic t ions  on the set t i ng-up o f  

agenc ies ,  branches  or  subs id iar i es  by  nat i onals  of  any  Member  State es tab l ished in t he  

ter r i tory  of  any  Member  S tate .  

Freedom of  es tabl ishment  shal l  inc lude the r i gh t  to take up and pursue ac t iv i t ies  as  

sel f -employed persons  and to se t  up  and manage under tak ings ,  i n  par t icu lar  companies  

or  f i rms wi th in the meaning of  t he second paragraph of  Ar t ic le 54,  under  the condi t ions  

la id down for  i t s  own nat ionals  by  the l aw of  t he count ry  where such es tabl ishment  i s  

ef fec ted,  subjec t  to t he prov is ions  of  t he Chapter  re lat ing to capi ta l .  

 

 

 

192.  Employment  of  por t  workers  under  a cont rac t  of  employment  is  governed by f ree  

movement  of  workers ,  whereas  f reedom of  es tab l ishment  wi l l  apply to the s i t uat i on of  se l f -

employed por t  workers 420.  W hereas  f ree movement  of  workers  onl y appl ies  to natura l  persons,  

f reedom of  es tabl ishment  a lso appl i es  to legal  persons  such as  companies 421.  In  Merc i 422,  the 

Cour t  spec i f i ed that  the concept  of  'worker '  wi th in the meaning of  Ar t ic le 45  of  the Treaty pre-

supposes  that  for  a cer ta in per iod of  t ime a person per forms serv ices  for  and under  the  

d i rec t i on of  another  person in return for  which he receives  remunerat ion.  That  descr ipt i on is  

not  af fec ted by  the  fac t  t hat  t he  worker ,  whi ls t  being  l i nked to the under tak ing  by  a  re lat i onship 

of  employment ,  i s  l i nked to other  workers  by a re lat ionship of  assoc iat ion (para 13) .  I n  our  

v iew,  however ,  t he s i t uat i on  of  se l f -employed por t  workers  being h i red  out  by thei r  profess ional  

assoc iat ions  to por t  users  such as  s tevedor ing companies ,  shipp ing agents  or  shipowners 423,  

should l ogical l y  f a l l  under  the  ambi t  of  f r eedom of  es tabl ishment .  

 

 

                                                             
420 On the d is t inc t ion ,  see,  i n ter  a l i a ,  Cha lmers ,  D. ,  Dav ies ,  G.  and Mont i ,  G. ,  European Union Law ,  
Cambr idge,  Cambr idge Uni ve rs i t y  Press ,  2010,  832 -834.  
421 See Ar t .  54  TFEU and fu r ther ,  i n ter  a l ia ,  Cha lmers ,  D. ,  Dav ies ,  G.  and Mont i ,  G. ,  European Uni on  
Law ,  Cambr idge,  Cambr idge Uni ve rs i t y  Press ,  2010,  831 and 860 -861.  
422 ECJ  10 December  1991,  Merc i ,  C-179/90,  ECR  1991,  I -5889,  para  13.  
423 Such s i tua t ions  occur  i n  Cyp rus ,  Greece and Mal ta  (see  i n f ra ,  pa ras  597,  1041  and  1334  
respec t i ve l y ) .  
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193.  F i rs t  and foremost ,  under  the t reaty prov is ions  a t  hand Member  States  may not  reserve  

por t  l abour  to thei r  nat i ona ls .  Again i n  Merc i 424,  the  Cour t  conf i rmed that  (cur rent )  Ar t ic l e 45 

TFEU prec ludes  ru les  of  a Member  State wh ich reserve to nat ionals  of  t hat  State the r i ght  t o  

work  i n  a cargo handl i ng under tak ing of  t hat  State (para 13) .  Apparent l y ,  cases  of  expl ic i t  

nat ional i t y  requi rements  for  por t  workers  cont inue to occur  i n  t he EU,  and were unsurpr is ingly  

he ld cont rary to the Treaty 425.  

 

 

 

194.  The Treaty not  onl y  prec ludes  any form of  d isc r iminat ion between na t ionals  of  d i f f eren t  

Member  States  i n t he exerc ise  of  the f ree movement  of  workers  and the  f reedom of  

es tabl ishment ,  but  a lso  any nat i onal  l egis lat ion which might  p lace Union c i t i zens  at  a  

d isadvantage when they wish to extend thei r  ac t iv i t ies  beyond the ter r i t ory  of  a s ingle Member  

State 426.  Even measures  wh ich res t r ic t  t he ac t i v i t i es  of  a l l  potent i a l  market  ac tors  equal ly ,  but  

d isc r iminate agains t  new market  ent rants ,  may be forb idden under  f reedom of  es tabl ishment 427.  

As  a ru le,  a l l  "nat i onal  measures  l iab le to h inder  or  make less  at t rac t i ve the exerc ise of  

fundamenta l  f r eedoms guaranteed by  the Treaty"  must  be regarded as  res t r ic t ions 428.  The 

pr inc ip le of  non-d isc r iminat i on set  out  i n  the t reaty  provis ions  on f ree movement  of  workers  and 

f reedom of  es tabl ishment  are draf ted i n genera l  t erms,  are  not  spec i f i ca l l y  addressed to the  

Member  States  and must  be regarded as  apply ing  to pr ivate persons  as  wel l 429,  which impl i es 

that  work ing condi t i ons  imposed by employers  o r  in  a col lec t i ve agreement  can be  tes ted 

agains t  f ree movement  pr inc ip les 430.  Free movement  of  workers  is  d i rec t ly  ef fec t ive and may be 

d i rec t l y  re l i ed upon by both workers  and employers 431.  Freedom of  es tabl ishment  is  d i rec t ly  

appl icable as  wel l 432.  

 

 

 

195.  Regulat ion (EEC)  No.  1612/68 on f reedom of  movement  f or  workers  wi th in the Communi t y  

spec i f i es  that  any nat i onal  of  a Member  State,  sha l l ,  i r respec t ive of  h is  p lace of  res idence,  

have the r i gh t  to t ake up an ac t i v i ty  as  an employed person,  and to pursue such ac t iv i t y ,  wi th in  

the  ter r i t or y of  another  Member  State i n  accordance wi th  the prov is ions  la id down by  law,  

regulat i on or  admin is t rat i ve ac t i on governing the employment  of  nat i onals  of  that  State (Ar t .  

                                                             
424 ECJ  10 December  1991,  Merc i ,  C-179/90,  ECR  1991,  I -5889,  para  13.  
425 See i n f ra ,  pa ras  1040 and  1068 on Greece.  
426 ECJ  7  Ju ly  1988,  W ol f ,  154-155/87,  ECR  1988,  3897,  paras  9-14;  ECJ  31 March 1993,  Kraus ,  C-
19/92,  ECR  1993,  I -1663,  para  32.  
427 ECJ  5  Oc tobe r  2004,  Ca i xa Bank  France,  C-442/02 ,  ECR  2004,  I -8961,  paras  12-14;  see a lso  
Chalmers ,  D. ,  Dav ies ,  G.  and Mont i ,  G. ,  European Union Law ,  Cambr idge,  Cambr idge Un ivers i t y  
Press ,  2010,  859 -860.  
428 ECJ  30 November  1995,  Gebhard,  C-55/ 94,  ECR  1995,  I -4165,  pa ra  37 (on es t ab l i shment ,  but  the  
ru l e  i s  genera l ) .  
429 See,  fo r  example ,  ECJ  12 December  1974,  W al rave and Koch,  36/ 74,  ECR  1974,  1405,  para  17 ;  
ECJ ,  Bosman 15 December  1995,  C-415/93,  ECR  1995,  I -4921,  pa ra  82 ;  ECJ  6  June 2000,  
Angonese,  C-281/98,  ECR 2000,  I -4139,  paras  30 and  36.  
430 See supra ,  pa ra  177.  
431 See,  fo r  example ,  ECJ  8  Apr i l  1976,  Roye r ,  48/75,  ECR  1974,  497,  pa ra  23;  ECJ  4  December  
1974,  Van Duyn,  41/ 74,  ECR  1974,  1337,  para  7 .  
432 ECJ  21 June 1974,  Reyners ,  2 /74,  ECR  1974,  631,  para  25.  
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1(1) ) .  I n  par t icu lar ,  he sha l l  have the r i ght  t o take up avai lable employment  i n  the ter r i t ory o f  

another  Member  State wi th the  same pr ior i t y  as  nat i onals  of  t hat  State (Ar t .  1(2) ) .  Provis ions  

la id down by l aw,  regulat ion or  adminis t rat i ve ac t i on or  adminis t rat i ve prac t ices  of  a Member  

State shal l  not  apply where they l imi t  appl icat i on for  and of fers  of  employment ,  or  t he r i ght  o f  

fore ign nat i onals  to take up and pursue employment  or  sub jec t  these to condi t i ons  not  

appl icable i n  respec t  of  thei r  own nat iona ls ;  o r  where,  t hough appl icable i r respec t i ve of  

nat ional i t y ,  thei r  exc lus i ve or  pr inc ipal  a im or  e f fec t  is  to keep nat i onals  of  other  Member  

States  away f rom the employment  of fered.  However ,  th is  provis ion sha l l  no t  apply to condi t i ons  

re lat ing to l i nguis t ic  knowledge requi red by reason of  the nature of  t he pos t  to be f i l l ed (Ar t .  

3(1) ) .  The engagement  and recru i tment  of  a nat i ona l  of  one Member  State for  a pos t  in  another  

Member  State shal l  no t  depend on medical ,  vocat ional  or  other  c r i ter i a  which are d isc r imina tory  

on  grounds of  nat ional i t y  by compar ison wi th those appl i ed to nat ionals  of  the other  Member  

State who wish  to pursue the same ac t i v i t y  (Ar t .  6 (1) ) .  Never theless ,  a nat i onal  who holds  an  

of fer  i n  h is  name f rom an employer  in  a Member  S tate other  t han that  of  wh ich he is  a nat i ona l  

may have to undergo a vocat ional  tes t ,  i f  the employer  express ly reques ts  th is  when mak ing h is  

of fer  of  employment  (Ar t .  6(2) ) .  A worker  who is  a  nat i ona l  of  a Member  State may not ,  i n  the  

ter r i tor y  of  another  Member  State,  be  t reated d i f f erent ly  f rom nat ional  workers  by reason of  h is  

nat ional i t y  i n  respec t  of  any condi t i ons  of  employment  and work ,  i n  par t icu lar  as  regards  

remunerat i on,  d ismissal ,  and should  he  become unemployed,  re ins tatement  or  re-employment  

(Ar t .  7(1) ) .  He shal l  en joy the  same soc ia l  and tax advantages  as  nat i onal  workers  (Ar t .  7(2) ) .   

He shal l  a lso,  by v i r t ue o f  the same r i ght  and under  the same condi t i ons  as  nat i onal  workers ,  

have access  to t ra in ing in  vocat ional  schools  and ret ra in ing cent res  (Ar t .  7(3) ) .  Any c lause of  a  

col lec t i ve or  i ndi v idual  agreement  or  of  any other  col l ec t ive regulat ion concerning e l i g ib i l i t y  f or  

employment ,  employment ,  remunerat i on and other  condi t i ons  of  work  or  d ismissal  shal l  be  nul l  

and void i n  so far  as  i t  lays  down or  author ises  d isc r iminatory condi t i ons  i n respec t  of  workers  

who are nat ionals  of  t he  other  Member  States  (Ar t .  7(4) ) .  A worker  who is  a  nat i onal  of  a  

Member  State and who is  employed in the ter r i tory of  another  Member  State shal l  en joy  

equal i t y  of  t reatment  as  regards  membership of  t rade unions  and the exerc ise of  r ights  

at taching thereto,  i nc lud ing the r ight  t o vote;  he may be exc luded f rom tak ing par t  i n  the  

management  of  bodies  governed by publ ic  l aw and f rom hold ing an  of f ice governed by publ ic  

law.  Fur thermore,  he shal l  have the r i ght  of  e l ig ib i l i t y  f or  workers '  representat i ve bod ies  i n t he  

under tak ing (Ar t .  8(1) ) .  

 

The removal  of  res t r ic t ions  on movement  and res idence of  workers  and thei r  f ami l i es  is  

organised through Di rec t i ve  68/360/EEC 433.  Measures  concern ing ent ry i n to the i r  ter r i tor y,  i ssue 

or  renewal  of  res idence permi ts ,  or  expuls ion f rom thei r  ter r i t or y,  t aken by Member  States  on  

grounds of  publ ic  pol icy,  publ ic  secur i t y  or  publ ic  heal th,  must  conform to Di rec t i ve  

64/221/EEC 434.  

 

Res t r ic t i ons  on movement  and res idence for  sel f -employed indi v iduals  were abol ished on the  

bas is  of  Counc i l  Di rec t ive  73/148/EEC 435.  
                                                             
433 See supra ,  pa ra  165.  
434 See supra ,  pa ra  165.  
435 Counc i l  D i rec t i ve  73/148/ EEC of  21 May 1973 on t he abo l i t i on  o f  res t r i c t ions  on movement  and  
res idence wi th in  t he Communi ty  fo r  nat iona ls  o f  Member  S ta tes  wi th  regard  to  es tab l i shment  and 
the prov is ion o f  serv ices ,  OJ  28  June 1973,  L  172/14 .  
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196.  The t reaty provis ions  on f ree movement  of  workers  and f reedom o f  es tabl ishment  set  

l imi ts  t o t he  d isc ret i on  of  Member  States  to impose profess ional  qual i f i cat ions  for  cer ta in  

ac t iv i t i es .  I n  Vlassopoulou 436,  the Cour t  ru led  that ,  even i f  appl i ed wi thout  any  d isc r iminat ion on 

the bas is  of  nat i onal i t y ,  nat i onal  requi rements  concerning qual i f i cat ions  may have the e f fec t  of  

h inder ing  nat i onals  of  t he other  Member  States  i n  the exerc ise of  t hei r  r i ght  of  es tabl ishment .  

That  could be the case i f  the nat ional  ru les  i n  ques t ion took  no account  of  the knowledge and 

qual i f i cat i ons  a l ready acqui red  by the person concerned in another  Member  State.  

Consequent l y ,  a Member  State  which  receives  a reques t  t o admi t  a person to a profess ion  to  

which access ,  under  nat i onal  l aw,  depends upon the  possess ion of  a d ip loma or  a  profess ional  

qual i f i cat i on  must  t ake  i nto  cons iderat i on the  d ip lomas,  cer t i f i cates  and other  ev idence of  

qual i f i cat i ons  which the  person concerned has  acqui red i n order  to exerc ise the same 

profess ion i n another  Member  State by mak ing a compar ison be tween the spec ia l ised 

knowledge and abi l i t ies  cer t i f ied by those d ip lomas and the knowledge and qual i f i cat i ons  

requi red by the nat i onal  ru les .  That  examinat ion procedure must  enable the author i t i es  of  the  

hos t  Member  State to assure themselves ,  on an ob jec t i ve bas is ,  that  t he  fore ign  d ip loma 

cer t i f ies  that  i t s  holder  has  knowledge and qual i f i cat ions  which are,  i f  not  ident ica l ,  a t  l eas t  

equivalent  t o those cer t i f ied by the nat i onal  d ip loma.  That  assessment  of  the equivalence of  

the fore ign d ip loma must  be car r ied out  exc lus i ve ly  i n  the l i ght  of  t he l eve l  of  knowledge and 

qual i f i cat i ons  which i ts  holder  can be assumed to  possess  in t he l i ght  of  t hat  d ip loma,  having  

regard to the  nature  and durat i on of  t he  s tudies  and prac t ica l  t r a in ing  to which the  d ip loma 

re lates .  I n the course  of  that  examinat ion,  a Member  State may,  however ,  t ake i nto 

cons iderat i on ob jec t i ve d i f ferences  re lat i ng to  both the l ega l  f r amework  of  the profess ion i n  

ques t i on i n the Member  S tate of  or i g in and to i ts  f ie ld of  ac t i v i t y .  In  the case of  the profess ion  

of  l awyer ,  f or  example,  a  Member  State may there fore  car r y out  a compara t ive examinat ion of  

d ip lomas,  tak ing account  of  the d i f ferences  ident i f i ed between the nat i onal  l egal  sys tems  

concerned.  I f  t hat  comparat i ve examinat ion  of  d ip lomas resu l ts  in  t he f i nding that  the  

knowledge and qual i f i cat i ons  cer t i f ied by the fore ign d ip loma cor respond to  those requi red by  

the  nat i onal  provis ions ,  the Member  State must  recogn ise that  d ip loma as  fu l f i l l i ng  the  

requi rements  la id down by i ts  nat ional  provis ions .  I f ,  on the other  hand,  t he compar ison reveals  

that  t he knowledge and qua l i f i cat i ons  cer t i f i ed by the fore ign d ip loma and those requi red by the  

nat ional  provis ions  cor respond only par t i a l l y ,  the hos t  Member  State is  ent i t led to requi re the  

person concerned to show that  he  has  acqui red the  knowledge and qual i f i cat ions  which  are  

lack ing.  In t h is  regard,  the competent  nat i onal  author i t ies  must  assess  whether  t he knowledge 

acqui red  i n t he  hos t  Member  State,  e i t her  dur ing a course of  s tudy  or  by  way of  prac t ica l  

exper ience,  is  suf f ic i ent  in  order  to prove possess ion of  the knowledge which is  l ack ing.  I f  

complet i on of  a per iod of  preparat ion or  t r a in ing fo r  en t ry i n to the  profess ion is  requi red by the 

ru les  apply ing i n the hos t  Member  State,  those nat ional  author i t i es  must  determine whether  

profess ional  exper ience acqui red i n t he Member  State of  or i g in or  in  t he hos t  Member  State  

may be regarded as  sat is fy ing  that  requi rement  i n  fu l l  or  i n  par t .  F inal l y ,  t he examinat ion made 

to determine whether  t he knowledge and qua l i f i cat ions  cer t i f i ed by the fore ign d ip loma and 

                                                             
436 ECJ  7  May 1991,  V lassopoulou,  C-340/89,  ECR  1991,  I -2357,  para  15.  
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those requi red by the l eg is lat ion of  the hos t  Member  State cor respond must  be car r ied out  by  

the  nat i onal  author i t i es  in  accordance wi th a procedure which is  in  conformi t y  wi th the  

requi rements  of  EU law concerning the ef fec t i ve protec t i on of  t he fundamental  r ights  confer red 

by  the Treaty on EU sub jec ts .  I t  fo l lows that  any dec is ion taken must  be capable of  being made 

the sub jec t  of  jud ic ia l  proceedings  i n which i ts  legal i t y  under  EU law can be rev iewed and tha t  

the person concerned must  be able to ascer ta in  the reasons  for  t he dec is ion taken in h is  

regard (paras  15-22) .  

 

Today,  the mat ter  is  regulated i n cons iderable deta i l  by D i rec t i ve 2005/36/EC on the  

recogni t ion of  profess ional  qual i f i cat i ons 437.  

 

 

 

197.  Nat ional  legis lat ion  which makes access  to  the profess ion  of  por t  worker  condi t i onal  upon 

regis t rat i on and/or  t he fu l f i lment  of  cer ta in formal i t i es  may come under  the ambi t  of  t he  

provis ions  on f ree movement  of  persons  as  wel l .  The same is  t rue for  nat i ona l  ru les  impos ing a  

spec i f i c  type of  re lat ionship (a cont rac t  of  employment  or  se l f -employment ) .  In  Becu 438,  the ECJ 

suggested that ,  t o  the ex tent  t hat  nat i ona l  por t  labour  l aw ‒  which reserves  a l l  por t  labour  for  

regis tered dockworkers  ‒  imposes  the l egal  f orm of  a cont rac t  of  employment ,  i t  may be  

cont rary to the f ree movement  of  workers  and/or  the f reedom of  serv ices  (paras  34-36) 439.  In 

Raso ,  which focused on amendments  of  I t a l ian por t  labour  laws fo l lowing Merc i ,  the Advocate-

General  saw a  poss ib le i n f r ingement  of  t he  f ree movement  of  workers  as  the combined ef fec ts  

of  t he recons t i t u t i on of  t he former ly  monopol is t ic  por t  workers '  pools  ( t he compagnie por tual i ) ,  

which,  by thei r  very nature as  cooperat ives  of  workers  of  I t a l i an nat i onal i t y ,  were exc lus ivel y  

I ta l i an enterpr ises ,  and ru les  requi r i ng recons t i tu ted pools ,  terminal  operators  and author ised  

por t  operators  to  engage on a pr ior i t y  bas is  the  workers  former l y  employed by  the  compagn ie  

por tual i ,  could resul t  in  an ef fec t i ve  perpetuat i on  of  t he i nf r i ngement  of  f r ee movement  of  

workers  which resu l ted f rom the o ld l eg is lat i on 440.  French doc t r ine ques t i ons  the compat ib i l i t y 

wi th f ree movement  of  persons  of  French por t  labour  law,  espec ia l ly  t he pr io r i té  d ' embauche 441.  

 

 

 

198.  In  a reasoned opin ion  sent  to  Spain i n  2012,  the European Commiss ion  s tated that  t he  

legal  obl i gat i on  on cargo  handl i ng companies  to f i nanc ia l l y  par t ic i pate  i n  t he capi ta l  of  pr i vate  

pool  companies  which  en joy an  exc lus ive r i ght ,  i s  cont rary to f reedom of  es tabl ishment .  The 

Commis ion aded that ,  wh i le  pools  of ten provide sound t ra in ing to workers  and are an ef f ic ient  

too l  f or  employers ,  t hey should not  be  used to prevent  sui tabl y qual i f ied i ndi v idua ls  o r  

                                                             
437 See i n f ra ,  pa ra  241.  
438 ECJ  16 September  1999,  Becu,  C-22/ 98,  ECR  1999,  I -5665,  paras  34-36;  on  th is  case,  see a ls o  
i n f ra ,  para  466.  
439 The Brusse ls  Labour  Cour t  dec ided that  the  (suppos ed)  Be lg ian ban on se l f -employed por t  labou r  
v io l a tes  f reedom to  prov ide serv ices  (see i n f ra ,  pa ra  468 ) .  
440 Op in ion o f  Advocate -Genera l  Fenne l l y  fo r  ECJ  12 Februa ry  1998,  Raso,  C-163/96,  ECR  1998,  I -
533,  para  34.  
441 See i n f ra ,  pa ra  913.  
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under tak ings  f rom provid ing  cargo handl i ng serv ices ,  or  t o impose on  employers  workers  they  

do not  need 442.  

 

 

 

 

-  Freedom to  prov ide serv ices  

 

 

199.  Free movement  of  serv ices  is  a lso guaranteed under  the TFEU.  The re levant  t r eat y  

provis ions  read as  fo l l ows:  

 

Ar t ic le 56  

Within the f ramework  of  t he prov is ions  set  out  below,  res t r ic t ions  on f reedom to prov ide  

serv ices  wi th in the Union  shal l  be prohib i t ed i n respec t  of  nat i onals  of  Member  States  

who are es tabl ished in a Member  State other  than that  of  t he person fo r  whom the  

serv ices  are i n tended.  

The European Par l i amen t  and the  Counc i l ,  ac t i ng i n accordance wi th  the ord inary  

legis lat ive procedure,  may ex tend the prov is ions  o f  the Chapter  to nat i onals  of  a th i r d  

count ry  who prov ide serv i ces  and who are es tabl ished wi th in the Union.  

 

Ar t ic le 57  

Serv ices  shal l  be cons idered to  be ‘serv ices ’  wi th in the mean ing of  the Treat ies  where  

they  are normal ly  prov ided for  remunerat i on,  i n  so  far  as  they  are not  governed by  the  

prov is ions  re lat i ng to f reedom of  movement  f or  goods ,  capi ta l  and persons .  

‘Serv ices ’ shal l  i n  par t icu lar  i nc lude:  

(a)  ac t iv i t i es  of  an i ndus t r ia l  charac ter ;  

(b)  ac t iv i t i es  of  a commerc ia l  charac ter ;  

(c )  ac t iv i t ies  of  c raf tsmen;  

(d)  ac t iv i t i es  of  t he profess ions .  

Wi thout  pre judice to the prov is ions  of  the Chapter  re lat i ng to the r i ght  of  es tab l ishment ,  

the  person prov id ing a  serv ice may,  i n  order  t o do so,  temporar i l y  pursue h i s  ac t iv i ty  i n  

the Member  State where  the serv ice is  prov ided,  under  the same condi t ions  as  ar e  

imposed by  that  State on i ts  own nat ionals .  

 

 

 

200.  A fundamental  pre l iminary issue is  whether  t he  t reaty ru les  on f reedom to  provide  serv ices  

a lso app ly to por t  serv ices .  

 

Ar t ic le 58(1)  TFEU provides :  

 

                                                             
442 See i n f ra ,  pa ra  1811.  
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Freedom to prov ide  serv ices  in t he f ie ld of  t r anspor t  shal l  be governed by  the  

prov is ions  of  t he Ti t l e  re lat i ng to t ranspor t .  

 

I t  fo l lows that  the general  ru les  concerning the  f reedom to provide serv ices ,  enshr ined in 

Ar t ic le 56 of  t he Treaty,  do not  automat ical l y  apply to serv ices  i n t he f ie ld of  t ranspor t 443.  

 

Ar t ic le 100 TFEU,  which i s  the f i nal  provis ion of  t he Ti t l e  on Transpor t  (T i t l e  VI  of  Par t  Three) ,  

reads :  

 

1 .  The prov is ions  of  t h is  t i t le  shal l  app ly  to t ranspor t  by  ra i l ,  r oad and in land waterway.  

2.  The European Par l i ament  and the Counc i l ,  ac t ing in accordance wi th the ord inary  

legis lat ive procedure,  may lay  down appropr iate  p rov is ions  for  sea  and a i r  t ranspor t .  
They shal l  ac t  af ter  consul t i ng  the  Economic  and Soc ia l  Commi t tee and the Commi t tee  

of  t he Regions .  

 

As  a resul t ,  the subs tant i ve provis ions  of  T i t l e  VI  do not  apply i pso jure  to  sea t ranspor t .  I t  i s  

up to the Counc i l  t o  l ay down appropr iate provis ions  for  sea t ranspor t  i n  secondary l egis lat ion.  

As  Ar t ic l e 56  TFEU and the  Ti t l e  on t ranspor t  pol i cy cannot  apply cumulat i ve ly ,  e i t her  f r eedom 

of  serv ices  app l ies  d i rec t ly  t o a serv ice by v i r tue of  Ar t ic l e 56,  or  i t  r emains  dormant  unt i l  i t  i s  

rendered operat i onal  t hrough a secondary i ns t rument  adopted under  Ar t ic le 100(2) .  

 

Prac t ica l ly  speak ing,  f r eedom to provide mar i t ime t ranspor t  serv ices  was brought  i n to operat i on  

through Regulat i on 4055/86 apply ing the pr inc ip le  of  f reedom to provide serv ices  to mar i t ime 

t ranspor t  between Member  States  and between Member  States  and th i rd count r ies 444 and 

through Regulat i on 3577/92 apply ing the pr inc ip le  of  f reedom to provide serv ices  to mar i t ime 

t ranspor t  wi th in Member  States  (mar i t ime cabotage)  445.  

 

                                                             
443 See,  i n ter  a l ia ,  Op in i on  o f  Advocat e-Genera l  Sharps ton in  Commiss ion /  Greece ,  C-251/04 ,  
E.C.R.  2007,  para  28;  Barents ,  R.  and Br inkho rs t ,  L . J . ,  Grond l i jnen van Europees  Recht ,  Devent er ,  
K luwer ,  2006,  511;  Cra ig ,  P .  and de Búrca,  G. ,  EU Law.  Tex t ,  Cases  and Mate r ia ls ,  Oxfo rd ,  Oxfo rd  
Uni ve rs i t y  Press ,  1998,  764;  Greaves ,  R. ,  EC Transpor t  Law ,  Har l ow,  Longman/Pearson,  2000,  17;  
Or t i z  B lanco,  L .  and Van Hout te ,  B . ,  EC Compet i t i on  Law in  the Transpor t  Sec to r ,  Oxf ord ,  C la rendon  
Press ,  1996,  5 ;  Power ,  V . ,  “European  Union Sh ipp ing Law” ,  in  X. ,  Shipp ing  Law faces  Europe:  
European Po l i cy ,  Compet i t ion  and Env i ronment ,  Ant werp /  Ape ldoo rn  /  B russe ls ,  Mak lu  /  B ruy lant  /  
Jur id ik  &  Samhäl le ,  1995 ,  (43) ,  50 ;  T romm,  J .J .M. ,  Jur id ische aspec ten van  het  communaut a i r  
vervoe rbe le i d ,  The Hague,  TMC Asser  Ins t i tuu t ,  1990,  117;  T ruchot ,  L . ,  "A r t i c l e  51" ,  i n  Léger ,  Ph.  
(ed. ) ,  Commenta i re  ar t i c l e  par  ar t i c l e  des  t ra i tés  UE et  CE ,  Base l  /  Geneva /  Munich,  He lb i ng &  
L ich tenhahn,  2000,  471 -472,  para  1 -5 .  
444 Counc i l  Regu la t ion  (EEC)  No 4055/86 o f  22 Dec ember  1986 app l y ing the  pr inc ip le  o f  f reedom to  
prov ide serv ices  to  mar i t ime t ranspor t  bet ween Member  S ta tes  and bet ween  Member  S ta tes  and  
th i rd  c ount r ies ,  OJ  31  December  1986,  L  378/1 .  I t  i s  notewor t hy t hat  in  Haahr  Pet ro leum ,  Texaco  
and GT-L ink  Advocate -Genera l  Jacobs  sugges ted  that ,  even p r io r  to  the  ent r y  in to  f o rce o f  
Regula t i on  4055/86,  exp l i c i t l y  d isc r im inato ry  measures  re la t i ng  to  mar i t ime t ranspor t  se rv ices  may 
not  have been perm iss ib le .  The Advocat e-Genera l  made no ment ion o f  the  lega l  bas is  o f  th is  
propos i t ion  and  d id  not  cons ide r  i t  necessary  t o  dec ide on t h is  po in t  (Op in i on i n  cases  C-90/94,  C-
114 and 115/95 and C-242/95,  E.C.R.  1997,  I -4085,  para  74 ) .  Accord ing ly ,  the  European Cour t  o f  
Jus t i ce  d id  not  ru l e  on i t .  
445 Counc i l  Regu la t i on  (EEC)  No 3577/92 o f  7  December  1992 app l y ing the p r inc ip le  o f  f reedom to  
prov ide sev ices  to  mar i t ime t rans por t  w i th i n  Member  S ta tes  (mar i t ime cabotage) ,  OJ  12  December  
1992,  L  364/7 .  
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As we have expla ined above 446,  a t tempts  at  in t roduc ing a spec i f i c  Di rec t ive for  the l i bera l isat i on  

of  por t  serv ices  fa i led twice.  The issue whether  por t  serv ices  are  "serv i ces  in  t he  f ie ld  o f  

t ranspor t "  i n  t he sense of  Ar t ic le 58(1)  TFEU and/or  "sea t ranspor t "  serv ices  wi th in the  

meaning of  Ar t ic l e 100(2)  TFEU determines  the  legal  bas is  wh ich should under l ie  poss ib le  

future l egis lat i ve proposa ls  on por ts .  

 

 

 

201.  A l i t era l  i n terpretat i on of  t he Treaty would suggest  t hat  Ar t ic l e 58(1)  and Ar t ic l e 100(2)  do  

not  apply to por t  serv ices ,  as  these are no t ranspor t  serv ices  sensu s t r ic to .  In  pr i nc ip le,  

t ranspor t  serv ices  only cover  t he car r iage of  goods  or  persons  f rom one p lace to another ,  

whereas  por t  serv ices  are provided d i rec t l y  or  i nd i rec t l y  to a car r i er  once h is  vessel  has  

entered a por t  area.  Even i f  por t  serv ices  are  of  course c losely l i nked to  t ranspor t  serv ices ,  i t  

can  be argued that  t hey do  not  themselves  cons t i tu te  t ranspor t  serv ices  wi th in the  meaning of  

Ar t ic les  58(1)  and 100(2)  of  the Treaty.  As  a resul t ,  Ar t ic le 56 of  t he Treaty ,  which guarantees  

the f reedom of  serv ices  in general  t erms would be automat ica l ly  app l icable to por t  serv ices ,  

and no need for  any spec i f i c  secondary legis lat i on on por t  serv ices  would ar ise i n  order  t o 

render  that  f r eedom appl i cable to these serv ices .  

 

 

 

202.  At  f i rs t  s ight ,  s tatements  on th is  issue by the European Commiss ion are not  whol l y  

cons is tent .  

 

The v iew that  Ar t ic l e 56  of  the Treaty is  appl icab le to por t  serv ices  was conf i rmed in the  

Communicat i on f rom the  Commiss ion to the European Par l iament  and the Counc i l  ent i t l ed  

“Reinforc ing Qual i t y  Serv ice i n Sea Por ts :  a Key  for  European Transpor t ” 447 o f  2001,  where the 

Commiss ion dec lared:  

 

Nobody is  contes t i ng that  a l l  por t  serv ices  of  a commerc ia l  nature are governed by  the  

compet i t i on ru les  of  the  Treaty  as  we l l  as  the ru les  on the major  f r eedoms:  the  f reedom 

of  es tabl ishment ,  t he f ree  movement  of  workers ,  of  goods  and  serv ices  (emphas is  

added) 448.  

 

In  a s im i lar  vein,  t he Exp lanatory Memorandum to the f i rs t  Proposal  f or  a D i rec t ive on Market  

Access  to  Por t  Serv ices ,  which was at tached to  the above-ment ioned Communicat i on ,  

conta ined an unambiguous s tatement  that  “nat i onal  por t  serv ices  regimes have to be i n  

                                                             
446 See supra ,  pa ra  163.  
447 See supra ,  pa ra  178.  
448 European Commiss ion,  Communicat i on  f rom the Commiss ion to  the European Par l iament  and the  
Counc i l  'Re in fo rc ing Qual i t y  Serv ice  in  Sea Por ts :  A  Key  for  European Transpor t ' .  P ropos a l  fo r  a  
Di rec t i ve  o f  the  European Par l iament  and o f  the  Counc i l  On Market  Access  to  Por t  Serv ices ,  
B russe ls ,  13 Februa ry  2001,  COM(2001)  35 f ina l ,  4 .  
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conformi t y  wi th the  f reedoms guaranteed by the  Treaty  ( f reedom of  es tabl ishment ,  f ree  

movement  of  workers ,  goods  and serv ices )  as  wel l  as  the Treaty ’s  compet i t i on ru les” 449.   

 

Three years  la ter ,  i n  the  Exp lanatory  Memorandum to the  second Proposa l  for  a  Di rec t i ve  on  

Market  Access  to Por t  Serv ices 450,  the  Commiss ion re i terated:  

 

The EU Treaty 's  f undamental  f reedoms ( f reedom of  es tabl ishment ,  f ree movement  o f  

workers ,  goods  and serv i ces )  as  wel l  as  i ts  compet i t ion ru les  apply  to th is  por t  serv ices  

sec tor  as  wel l  (emphas is  added) 451.  

 

In  i ts  2007 por t  pol icy Communicat i on,  t he Commiss ion spec i f ied,  i n ter  a l i a ,  that  t he t reaty  

ru les  on  f reedom of  es tabl ishment  and f reedom to  provide  serv ices  may apply to the provis ion 

of  cargo handl ing serv ices  and to the provis ion by labour  pools  of  por t  workers  to employers 452.  

 

Ear l i er  on,  dur ing negot iat i ons  on Mal ta 's  access ion to the EU,  the Commiss ion l i kewise  

assumed that  f r eedom of  serv ices  is  appl icable to the  organisat i on of  por t  l abour ,  i n  par t icu la r  

regis t rat i on schemes for  por t  workers 453.  

 

In  v iew of  t he preceding pos i t i ons ,  i t  i s  qui te s t r ik ing that  t he Commiss ion indicated (cur rent )  

Ar t ic le  100(2)  TFEU as  the l egal  bas is  f or  both i ts  proposals  for  a  Por t  Serv ices  Di rec t i ve,  and 

that  t he int roduc tory rec i ta ls  expla ined that ,  i n  accordance wi th (cur rent )  Ar t ic le 58(1)  of  the  

Treaty,  the ob jec t ive of  (cur rent )  Ar t ic l e 56 of  the Treaty to e l iminate the res t r ic t ions  on  

f reedom to provide serv i ces  in the Communi ty ,  i s  to be achieved wi th in the f ramework  of  t he  

common t ranspor t  pol icy 454.  As  for  t erminology,  the Commiss ion d is t ingu ished between 

“mar i t ime t ranspor t  serv i ces  as  such”  –  which  were a l ready l i bera l ised by  Regulat i ons  (EEC)  

No.  4055/86 and 3577/92  – and por t  serv ices ,  which the Commiss ion deemed "essent ia l  t o  the  

proper  f unc t i oning of  mar i t ime t ranspor t  s ince they make an essent ia l  cont r i but i on to the  

ef f ic ient  use of  mar i t ime t ranspor t  in f ras t ruc ture" 455.  

 

Ar t ic le 100(2)  TFEU,  for  that  mat ter ,  served as  lega l  bas is  to the Di rec t ive on access  to the  

groundhandl ing market  at  Communi t y  a i rpor ts 456 and the D i rec t i ve on por t  recept ion fac i l i t ies  for  

ship-generated  waste  and cargo  res idues 457 (which  is  not  a l ibera l isat i on d i rec t ive) .  Here,  t he 

                                                             
449 European Commiss ion,  Communicat i on  f rom the Commiss ion to  the European Par l iament  and the  
Counc i l  'Re in fo rc ing Qual i t y  Serv ice  in  Sea Por ts :  A  Key  for  European Transpor t ' .  P ropos a l  fo r  a  
Di rec t i ve  o f  the  European Par l iament  and o f  the  Counc i l  On Market  Access  to  Por t  Serv ices ,  
B russe ls ,  13 Februa ry  2001,  COM(2001)  35 f ina l ,  14 .  
450 See supra ,  pa ra  178.  
451 European Commiss ion,  Proposa l  f o r  a  Di rec t i ve  o f  the  European Par l i ament  and  o f  the  Counc i l  on  
market  access  to  por t  se rv i ces ,  B russe ls ,  13 Oc tobe r  2004,  COM(2004)  654 f ina l ,  3 .  
452 See supra ,  pa ra  181.  
453 See i n f ra ,  pa ra  1326.  
454 See in t roduc tory  rec i t a l  (1 )  o f  bot h  proposa ls .  
455 Rec i ta ls  (2 )  and (3)  o f  bot h  propos a ls .  
456 Counc i l  D i rec t i ve  96/ 67/ EC of  15 Oc tober  1996 on access  to  the g roundhandl ing  market  a t  
Communi ty  a i rpor ts ,  OJ  25  Oc tober  1996,  L  272/36.  
457 D i rec t i ve  2000/59/EC of  t he  European Par l iament  and o f  the  Counc i l  o f  27 November  2000 on  
por t  recept ion f ac i l i t i es  fo r  sh ip -generated was te  and cargo res idues ,  OJ  28  December  2000,  L  
332/ 81.  
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Union lawmaker  apparent ly  cons idered por t  and a i rpor t  serv ices  c losely l inked to ac tual  sea  

and a i r  t r anspor t ,  respec t ive ly .  

 

 

 

203.  European and nat i onal  case law on the mat ter  do not  seem ent i r e l y  homogeneous e i ther .  

 

In  Cors ica Fer r i es  I I I ,  the Cour t  of  Jus t ice tes ted I ta l ian l aws requi r i ng shipping compan ies  

es tabl ished in  another  Member  State,  when the i r  vessels  make por t  ca l ls  in  I ta l y ,  to  use  

moor ing serv ices  supp l i ed by a monopol is t ic  serv ice provider ,  agains t  f reedom to provide  

serv ices  in mar i t ime t ranspor t  as  regulated by Regula t ion (EEC)  No 4055/86 458.  To avoid 

confus ion,  th is  case d id not  concern  the f reedom to provide moor ing  serv ices ,  but  t he  ef fec t  of  

a moor ing monopoly on the f reedom of  serv ices  en joyed by mar i t ime car r i ers 459.  

 

In  Merc i ,  Advocate-General  Van Gerven took  the v iew that  "dock  work" ,  as  a  por t  serv ice,  must  

be d is t i nguished f rom ac tua l  mar i t ime t ranspor t  proper l y  so cal l ed and that  i t  i s  a serv ice wi th in  

the meaning of  Ar t ic le  56 of  t he Treaty 460.  

 

In  i ts  opin ion in Raso,  Advocate-General  Fennel l y  l i kewise assumed that  f r eedom of  serv ices  

may be re l i ed on by por t  terminal  operators  in  order  t o chal l enge res t r ic t i ons  on employment  

f lowing f rom nat ional  por t  labour  l aws 461.  

 

In  Commiss ion v .  Greece ,  Advocate-Genera l  Sharps ton argued that ,  as  the category o f  

' serv ices  in t he f i e ld of  t ranspor t ’  w i th in the meaning of  Ar t ic le 58(1)  of  the Treaty EC forms an  

except ion to the general  ru le,  i t  should,  by the normal  canons of  cons t ruc t i on,  be i nterpreted  

nar rowly.  That  impl i es  that  "onl y serv ices  whose essence is  that  they are ‘ t r anspor t ’ "  f a l l  w i th in  

the except ion.  I t  seemed to her  t hat  

 

there  is  a p laus ib le case for  say ing that  serv ices  that  are  re lated,  or  i nc identa l ,  o r  

anc i l l ary  t o (but  separab le f rom)  t ranspor t  do not  requi re spec i f i c  prov is ions  to br i ng 

them wi th in the scope of  the normal  ru les  on f reedom to prov ide serv ices ,  because they  

are  a l ready  covered by  those ru les .  That  argument  would seem s t ronges t  in  respec t  of  

serv ices  that  are only  t angent ia l ly  assoc iated wi th t ranspor t .  Perhaps  there are other  

serv ices  that  are so i nt imately  assoc iated wi th ‘core ’  t r anspor t  serv ices  that  they  too  

should (and could)  be l i bera l ised only  through a  regulat ion adopted on the bas is  o f  

[cur rent  Ar t ic l e 100(2) ]  EC 462.  

                                                             
458 ECJ  18 June 1998,  Cors ica  Fer r ies ,  C -366/96,  ECR  1998,  I -3949,  paras  55 -61.  
459 S im i la r l y ,  the  Cour t  dec ided in  Cors ica  Fe r r i es  I  t ha t  the  Treat y  d id  not ,  be fore  t he ent ry  in to  
fo rce o f  Counc i l  Regu la t ion  No 4055/86,  prevent  a  Member  S ta te  f rom  levy ing,  in  connec t ion  wi t h  
the use by a  sh ip  o f  ha rbour  ins ta l la t ions  s i tua t ed wi t h in  i t s  i s land t er r i to ry ,  c harges  on  the  
embarkat ion  and d isembarkat ion  o f  passengers  a r r i v i ng  f rom  or  go ing to  a  por t  s i tua ted in  anot he r  
Member  S ta te ,  wh i l s t  in  the  case o f  t rave l  bet ween t wo po r ts  s i tua ted wi th in  na t iona l  te r r i t o ry  thos e  
charges  were lev i ed on l y  on embarkat ion  a t  the  i s land po r t  (ECJ  13  Dec ember  1989,  Cors ica  
Fer r ies ,  C -49/ 89,  ECR  1989,  4441,  pa ra  16) .  
460 Op in i on in  Merc i ,  C -179/90,  ECR  1991,  I -5889,  paras  11 and 16.  
461 Op in i on o f  Advocat e-Genera l  Fenne l l y  in  Raso ,  C -163/96,  ECR  1998,  I -533,  pa ra  39.  
462 Op in ion in  Commiss ion /  Greece ,  C -251/04,  ECR  2007,  67,  para  28 -29.  Here  aga in ,  the  Cour t  d i d  
not  ru le  on the i ssue a t  hand.  
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Turning to the i nterpreta t ion of  t he Regulat i on  No.  3577/92,  t he Advocate-General  expressed 

the opin ion that  t he words  "mar i t ime t ranspor t "  "natura l l y  connote car r iage of  passengers  

and/or  f r e ight  by sea between a poin t  of  depar ture and a point  of  des t inat i on"  and that  

seagoing towage serv ices  do not ,  as  a ru le,  fa l l  w i th in that  def in i t i on 463.   

 

A l though i t  does  not  re late to the scope of  f r eedom of  serv ices ,  an interes t ing paral le l  may be 

drawn wi th the judgment  of  t he  Cour t  of  F i rs t  I ns tance in Aéropor ts  de Par is ,  where the  Cour t  

had to dec ide whether  a i rpor t  management  ac t i v i t i es  were covered by Regula t ion 3975/87  

lay ing down the procedure for  the appl icat i on of  the ru les  on compet i t i on to under tak ings  in the  

a i r  t ranspor t  sec tor 464 or  by  the general  Regulat i on No.  17 465.  The Cour t  of  F i r s t  Ins tance held 

that  Regulat i on 3975/87 is  not  appl icable to the levy ing of  commerc ia l  f ees  charged by the  

Par is  a i rpor t  author i t y  on  suppl iers  of  groundhandl ing serv ices  in return,  in ter  a l i a ,  for  mak ing  

a i rpor t  i n f ras t ruc tures  and management  serv ices  avai l able to them.  The a i rpor t  author i t y  

provided nei ther  a i r  t ranspor t  serv ices ,  nor  groundhandl ing serv ices ,  but  was  ac t i ve in  t he 

ups t ream market  of  a i rpor t  management .  The Cour t  held that  “ [ t he]  ac t iv i t ies  inherent  in  the  

management  of  t he Par i s  a i rpor ts  have only an  indi rec t  l i nk  wi th  a i r  t r anspor t ,  s i nce they 

cons t i t u te nei ther  t r anspor t  serv ices  nor  even ac t iv i t i es  d i rec t ly  re lat i ng to the supply of  a i r  

t ranspor t  serv ices” 466.  Upon appeal ,  t he  Cour t  of  Jus t ice found that  t he Cour t  of  F i rs t  Ins tance 

had r i ght l y  held that  t he a i rpor t  author i t y 's  ac t i v i t i es ,  a l t hough fa l l i ng wi th in the t ranspor t  

sec tor ,  d id not  cons t i t u te a i r  t ranspor t  serv ices  wi th in the meaning of  Regulat i on No 3975/87 467.  

Ear l y  on ,  the European Commiss ion examined prac t ices  re lat i ng to ground-handl i ng serv ices  i n  

a i rpor ts  under  the genera l  Regulat ion No.  17 468.  

 

In  Compagnie Générale Mar i t i me 469,  the Cour t  of  F i rs t  Ins tance appl i ed a s imi lar l y  res t r ic t i ve 

in terpretat ion of  the concept  of  “mar i t ime t ranspor t  serv ices”  which is  cent ra l  t o  Regulat i on  

4056/86 l ay ing down deta i led ru les  for  t he appl icat ion of  Ar t ic les  101 and 102 of  t he Treaty to  

mar i t ime t ranspor t 470.  According to the Cour t ,  the not i on of  “mar i t ime t ranspor t  serv ices”  

ord inar i l y  refers ,  prec isel y ,  t o  t ranspor t  by sea,  and 

 

there is  noth ing to war rant  in terpre t ing `mar i t ime t ranspor t  serv ices '  as  i nc lud ing i n land 

t ranspor t ,  cons is t ing of  t he  on-  or  of f -car r i age of  conta iners ,  prov ided in combinat ion  

wi th other  serv ices  as  par t  of  an i ntermodal  t r anspor t  operat i on (para 81) .  

 

The Cour t  went  on to say that  

                                                             
463 Paras  38 and 45 -49.  
464 Counc i l  Regu la t ion  (EEC)  No 3975/ 87 o f  14 December  1987 lay i ng down the procedure fo r  the  
app l i ca t ion  o f  the  ru les  on  compet i t ion  to  under t ak ings  in  the a i r  t ranspor t  sec t or ,  OJ  31  December  
1987,  L  374/1 .  
465 Regu la t i on  No 17 implement ing Ar t i c l es  85 and 86 o f  the  Treaty ,  OJ  21  February  1962,  13/204.  
466 CFI  12 December  2000,  Aéropor ts  de Par is ,  T -128/98,  ECR  2000,  I I -3929,  paras  34-58.  
467 ECJ  24 Oc tobe r  2002,  Aé ropor ts  de Par is ,  C-82/01 P ,  ECR  2002,  I -9297,  pa ras  14-27.  
468 See Or t i z  B lanco,  L .  and  Van Hout te ,  B . ,  EC Compet i t ion  Law in  the Transpor t  Sec tor ,  Oxf ord ,  
C la rendon Press ,  1996,  172 and the fu r the r  re fe rences .  
469 CFI  28 Februa ry  2002,  Compagnie  Généra le  Mar i t ime,  T-86/95,  ECR  2002,  I I -1011,  paras  81 -82.   
470 Counc i l  Regu la t ion  (EEC)  No  4056/ 86 o f  22 December  1986  lay i ng down det a i led  ru les  f or  the  
app l i ca t ion  o f  A r t i c les  85  and 86 o f  the  T reat y  to  mar i t ime t ranspor t ,  OJ  31  December  1986,  L  
378/ 4 .  
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Since the mean ing of  "mar i t ime t ranspor t  serv ices"  is  c lear ,  i t  f o l l ows  that  i f  the Counc i l  

had wanted to i nc lude wi th in that  t erm other  serv ices  prov ided in conjunc t i on wi th  

mar i t i me t ranspor t ,  such as  the  i n land on-  or  of f -car r iage of  cargo,  i t  would have said  

so express ly  (para 82) 471.  

 

In  yet  another  compet i t i on  case,  t he  Cour t  of  F i rs t  Ins tance d id not  c lar i f y  whether  t he  

Commiss ion had cor rec t ly  cons idered that  por t  serv ices ,  l and t ranspor t  serv ices  and 

s tevedor ing serv ices ,  wh ich were i nvo iced by the mar i t ime car r ier  as  par t  o f  the mar i t ime tar i f f ,  

are onl y serv ices  anc i l lar y t o mar i t ime t ranspor t 472.  

 

In  2002,  t he Brussels  Labour  Cour t  ru led that  por t  l abour  does  not  f a l l  under  the t ranspor t  

serv ices  except ion of  Ar t i c le 58(1)  of  the Treaty,  and that  i t  i s  fu l l y  governed by the f reedom of  

serv ices  under  the general  ru les 473.  

 

Conversely,  in  a judgment  issued in summary  proceedings  in 2007,  the Dutch Cour t  of  

Rot terdam found that  the p la int i f f  ‒  a  prospec t i ve new ent rant  i n to the l ocal  market  for  t he  

col lec t i on,  s torage and process ing of  ship-generated waste in  t he por t  of  Rot terdam ‒  had not  

put  f orward any fac ts  or  c i rcumstances  which enta i l ed,  under  the Treaty,  an ob l igat i on upon the  

Munic ipal i t y  t o grant  serv ice concess ions  on a compet i t i ve bas is .  The Cour t  accepted the  

reasoning by the Munic ipal i t y  t hat ,  i n  t he  absence of  a secondary ins t rument  apply ing f reedom 

to provide serv ices  to the  por t  sec tor ,  i t  was  not  sub jec t  t o any ob l igat i on under  EU law to  put  

cont rac ts  out  t o tender 474.  

 

 

 

204.  To our  knowledge,  l egal  doc t r ine tends  to argue that  por t  serv ices  fa l l  under  Ar t ic l e 56 of  

the Treaty and not  under  Ar t ic le 58(1) .  

 

V incent  Power ,  f or  one,  wrote:  

 

One of  the  c r i t i ca l  i ssues  re lates  to whether  t he  “ f reedom to  prov ide serv ices ”  pr inc ip le  

in  the contex t  of  seapor ts  is  the pr inc ip le embodied in T i t l e  I I I  or  embod ied in T i t l e  V of  

the EC Treaty .  [Cur rent  Ar t ic le 58(1) ]  of  t he EC Treaty  prov ides  that  “ f reedom to  

                                                             
471 W e sha l l  no t  go in to  t he scope o f  e i ther  EEC Regula t ion  No 141 o f  t he  Counc i l  exempt ing  
t ranspor t  f rom  the app l i ca t ion  o f  Counc i l  Regu la t i on  No 17 (OJ  28  November  1962,  124/2751)  ‒  the  
th i rd  rec i ta l  o f  wh ich ment ions  that  " the  d is t inc t i ve  features  o f  t ranspor t  make i t  jus t i f iab le  t o  
exempt  f rom  the app l i ca t ion  o f  Regu la t ion  No 17  on l y  agreements ,  dec is i ons  and concer t ed  
prac t i ces  d i rec t l y  re la t i ng  t o  the prov is ion o f  t ranspor t  serv ices"  or  Regula t i on  (EEC) No 1017/ 68 o f  
the  Counc i l  o f  19 Ju l y  1968 app l y ing ru les  o f  compet i t ion  to  t ranspor t  by  ra i l ,  road and i n land  
wate rway (OJ  23 Ju l y  1968,  L  175/1 )  ‒  wh ich  app l ies  "a lso  to  ope ra t ions  o f  p rov iders  o f  se rv ices  
anc i l la ry  to  t ranspor t  wh ic h have any o f  the  ob jec ts  or  e f fec ts  l i s ted above"  (Ar t .  1 ,  i n  f ine ) .  See  
Or t i z  B lanco,  L .  and Van Hout te ,  B . ,  EC Compet i t i on  Law in  the Transpor t  Sec to r ,  Oxf ord ,  C la rendon  
Press ,  1996,  63 -67 and es pec ia l l y  CFI  6  June 1995,  UIC,  T-14/93,  ECR  1995,  I I -1503 and ECJ  11  
March 1997,  UIC,  C-264/95,  ECR  1997,  I -1287.  
472 CFI  19 March 2003,  CMA CGM,  T-213/00,  ECR  2003,  I I -913,  paras  83 -84.  
473 See i n f ra ,  pa ra  468.  
474 C iv i l  Cour t  o f  Rot te rdam,  15 November  2007,  unrepo r ted.  



 

180 

 

prov ide serv ices  in the f i e ld of  t ranspor t  shal l  be governed by  the prov is ions  of  the Ti t l e  

re lat ing to t ranspor t ”.  [Cur rent  Ar t ic le 58(1) ]  i s  the except ion to a p r inc ip le and 

therefore i t  i s  submi t ted  that  “por t  ac t iv i t ies ” would be regu lated by  T i t l e  I I I  and not  

T i t le  V.  This  is  because Ti t le  V re lates  to modes of  t ranspor t  ( i . e .  a i r ,  mar i t ime,  road,  

ra i l  and in land waterway)  rather  t han anc i l lary  ac t iv i t ies  to t ranspor t  modes 475.  

 

In  the same vein,  Tromm cons idered i t  “ tenable”  that  t r anshipment  and s torage of  goods  in  

por ts  are d i rec t ly  governed by  (cur rent )  Ar t ic l es  56 and 57  the  Treaty.  He argued that  Ar t ic l e  

100(2)  is  not  a  proper  l ega l  bas is  f or  a  por ts  pol i cy,  as  mar i t ime t ranspor t  ends  where  the  por t  

begins 476.  

 

Essers  and Tör rönen wro te that  “a l l  por t  serv ices  are  governed by the compet i t ion  ru les  of  the  

Treaty as  wel l  as  the ru les  on the f reedom of  es tab l ishment ,  the f ree movement  of  goods  and 

serv ices  and s tate a id” .  They descr ibed the f i r s t  proposed Por t  Serv ices  Di rec t ive as  “an  

addi t i on"  t o t he legal  f r amework  for  issues  of  market  access  to por t  serv ices 477.  

 

W ithout  any fur ther  exp lanat ion,  Bieber ,  Maiani  and Dela loye ment ion that  por t  serv ices  which  

are  " i n t r i ns ical l y"  connec ted  wi th sea t ranspor t ,  such as  p i l o tage,  t owage,  moor ing  and the  

handl i ng of  cargo and passengers ,  are governed by Ar t ic l e 100(2)  of  t he Treaty 478.   

 

In  our  v iew,  the most  author i t a t i ve source on the  issue at  hand remains  the now almost  

forgot ten thes is  by Jürgen Erdmenger  f rom 1962,  which res ted on a thorough analys is  of  the  

preparat ion  and the word ing of  t he or ig inal  t reaty  provis ions .  Erdmenger  convinc ingl y  argued 

that  por ts  are not  covered by (cur rent )  Ar t ic l e 100(2)  TFEU,  as  th is  provis ion only targets  the  

'main t rade'  (Hauptgewerbe )  and not  the ' anc i l l ar y  bus iness '  (Nebengewerbe )  of  sea t ranspor t .  

For  h im,  a connect ion w i th the main t rade of  sea  t ranspor t  cannot  be infe r red f rom the mere  

locat i on of  an ac t i v i t y  in  a seapor t  area.  I n the context  of  por t  economics ,  a d is t inc t i on could be  

envisaged between bus inesses  which d i rec t l y  suppor t  t he car r i age of  goods  or  passengers  

(such as  s tevedor ing serv ices)  and ac t iv i t ies  re la ted to the manufac tur ing  of  or  t he t rade in 

goods  (such as  s torage serv ices) .  In  ord inary par lance,  however ,  t he not i on  of  t ranspor t  a lways  

refers  to car r i age,  and never  to anc i l lar y serv i ces  such as  s tevedor ing,  and there is  no  

indicat i on whatsoever  that  the draughtsmen of  t he Treaty wished to depar t  f rom the ord inary  

meaning of  t he words .  W r i t ing a  mere  f ive years  af ter  the conc lus ion  of  t he  Treaty  of  Rome,  

Erdmenger  a lso asser ted that  t he draughtsmen of  (cur rent )  Ar t ic le 100(2)  could in  no way have 

intended to l ay a bas is  f o r ,  e.g. ,  a  separate European seapor t  or  s tevedor ing pol icy.  This  is  a l l  

the  more  so because,  in  h is  opin ion,  por t  serv ices  are permanent l y  l ocated in a por t  and enta i l  

no c ross-border  issues  which needed spec i f i c  at tent ion.  For  t hese reasons ,  Ar t ic le 100(2)  of  

                                                             
475 Power ,  V . ,  “Eu ropean Un ion Seapor ts  Law:  The genera l  p r i nc ip les  o f  European Union Law” ,  i n  
Van Hooydonk ,  E .  (ed. ) ,  EU Law of  Por ts  and Por t  Serv ices  and the Por ts  Package,  Ant werp /  
Ape ldoo rn ,  Mak lu ,  2003,  (17) ,  30 .  
476 T romm,  J .J .M. ,  Jur id ische  aspec ten van het  communauta i r  verv oe rbe le id ,  The Hague,  TMC Asse r  
Ins t i tuu t ,  1990,  406.  
477 Essers ,  M.J .J .M.  and Tör rönen,  E .M. ,  “The EC Por t  Package” ,  in  Essers ,  M.J .J .M. ,  (Ed. ) ,  
Concurrent i e  in  en tussen havens ,  Rot terdam,  Loyens  &  Loef f ,  2001,  (12) ,  12 .  
478 B ieber ,  R. ,  Maian i ,  F .  and  Dela l oye,  M. ,  Dro i t  européen des  t ranspor ts ,  Munich /  B russe ls  /  Par is ,  
He lb ing &  L ich tenhahn /  B ruy lant  /  L .G.D.J . ,  2006,  272,  para  34.  
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the Treaty should never  come in to p lay as  a l ega l  bas is  for  a European seapor t  pol icy 479.  

Erdmenger  a lso s t ressed that  even mar i t ime car r iers  are not  covered by Ar t ic l e 100(2)  

whenever  they per form other  ac t iv i t i es  than sea t ranspor t 480.  Even i f  some assumpt ions  by 

Erdmenger  (such as  the absence of  c ross-border  aspec ts )  may sound somewhat  outdated i n  the  

context  of  cur rent  economic  real i t y  and the case law of  t he Cour t ,  t he  log ic  of  h is  reasoning  

would appear  to have reta ined i ts  value.  

 

 

 

205.  Dur ing d iscuss ions  wi th s takeholders  in  the course of  our  research,  some observers  

argued that  the provis ion of  the Serv ices  D i rec t i ve which express l y exc ludes  por t  serv ices  f rom 

i ts  scope 481 conf i rms that  por t  serv ices  remain  outs ide  the  general  regime of  f reedom to  provide 

serv ices ,  and that  Ar t ic le 56 TFEU cannot  be d i rec t ly  appl i ed to th is  sec tor .  

 

In  our  v iew,  t he argument  is  par t icu lar ly  unconvinc ing.  F i rs t  of  a l l ,  t he exc lus ion of  por ts  f r om 

the Serv ices  Di rec t ive was the resul t  o f  a pol i t i ca l  compromise,  based on the assumpt ion that  

por ts  would soon be covered by thei r  own l ibera l isat i on d i rec t ive (a prospec t  which,  as  we have 

seen,  has  not  mater ia l ised,  but  t hat  is  i r r e levant  here) .  His tor ica l l y ,  t he  exc lus ion s tands  i n no  

re lat ion whatsoever  t o the interpretat i on of  t he t reaty provis ions  on f reedom of  serv ices  which  

concern  us  here.  Ac tual l y ,  the Serv ices  Di rec t ive a lso exc ludes  several  other  serv ices  such as  

serv ices  of  temporary  work  agenc ies  and audiov isua l  serv ices  (Ar t .  2(2) (e)  and (g) )  which have 

no spec i f i c  s tatus  whatsoever  under  the Treaty.  Secondly,  the wording of  a secondary 

ins t rument  can never  determine,  le t  a lone a l t er ,  t he interpretat i on of  a t reaty provis ion,  as  the 

t reat i es  a lways  take precedence.  Thi rd l y ,  upon c loser  sc rut i ny,  t he ru les  o f  ord inary grammar  

and logic  prec lude any interpretat ion of  t he exc lus ion paragraph in the Serv ices  Di rec t i ve to  

the  ef fec t  that  a l l  por t  serv ices  are a pr ior i  exc luded f rom i ts  scope and,  i n  addi t ion,  by  way of  

ref lec t i on,  f rom the serv i ces  f reedom guaranteed by Ar t ic le 56 of  t he Treaty.  The provis ion  

says ,  l i t era l l y ,  t hat  "serv i ces  in t he f i e ld of  t ranspor t ,  i nc luding  por t  serv ices ,  fa l l ing wi th in  the  

scope of  T i t l e  V of  the Treaty"  remain outs ide the scope of  the Serv ices  Di rec t ive (Ar t .  2(2) (d) ) .  

At  f i rs t  s ight  t he i ntended category of  serv ices  indeed fu l ly  coinc ides  wi th the  one ment ioned in  

Ar t ic le 58(1)  TFEU.  This  seems al l  the more so  s ince the phrase "serv i ces  in the f i e ld of  

t ranspor t "  i s  i dent ica l  to  the one used in  Ar t .  58(1)  TFEU.  But  th is  is  not  the case in a l l  

language vers ions 482.  More impor tant l y ,  i n  order  f or  a g i ven por t  serv ice to be exempt  f rom the 

provis ions  of  the Serv ices  Di rec t i ve,  i t  must  be demonst rated  that  the serv ice  fa l ls  "wi th in  the  

scope of  T i t l e  V  of  the Treaty" .  Our  repor t  on ava i lable  opin ions  on the l at ter  issue presented  

above shows that  severa l  author i t i es  have assumed that  por t  serv ices  are not  or ,  at  l eas t  not  

                                                             
479 E rdmenger ,  J . ,  Die Anwendung des  EWG-Ver t rages  auf  Seesch i f fahr t  und Lu f t fahr t ,  Hamburg ,  
Cram,  de Gruyter  &  Co. ,  1962,  39-43,  46,  137-138,  140-144 and 146.  
480 E rdmenger ,  J . ,  Die Anwendung des  EWG-Ver t rages  auf  Seesch i f fahr t  und Lu f t fahr t ,  Hamburg ,  
Cram,  de Gruyter  &  Co. ,  1962,  117.  
481 In  add i t i on ,  rec i ta l  (21 )  to  the Di rec t i ve  reads :  

Trans por t  serv ices ,  i nc lud ing  u rban t ranspor t ,  tax is  and  ambulances  as  wel l  as  por t  
serv ices ,  shou ld  be exc luded f rom the scope o f  th is  D i rec t i ve .  

482 W hi le  the  French  vers ion  o f  t he  Serv ices  Di rec t i ve  re f ers  t o  " l es  serv ices  dans  le  domaine des  
t ranspor ts " ,  the  Treat y  ment ions  "des  serv ices ,  en mat ière  de t ranspor ts " .  The German vers ions ,  to  
g ive  but  one more i l l us t ra t ion ,  conce rn  "Ve rkeh rsd iens t le is tungen e insch l ieß l i c h  Hafend iens te ,  d i e  
in  den Anwendungsbere ich  von T i te l  V  des  Ver t rags  fa l len"  (Serv ic es  Di rec t i ve)  and  
"Diens t l e is tungs ve rkeh r  au f  dem Gebie t  des  Verkeh rs "  (Treaty )  respec t i ve l y .  
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always ,  covered by  T i t le  V of  t he Treaty,  and that  the oppos i te v iew runs  counter  t o common 

par lance and cannot  be based on any  exp l ic i t  or  even supposed intent i on  on the par t  of  t he  

Cont rac t ing Par t i es  to the  Treaty.  

 

 

 

206.  To conc lude,  we would l i ke to present  our  own interpretat i on.  W e respec t fu l l y  submi t  t hat ,  

up  t i l l  now,  the  pol i t i ca l  and legal  ques t i on whether  por t  serv ices  should be cons idered a  

component  of  (sea)  t ranspor t  serv ices  wi th in the meaning of  Ar t ic l es  58(2)  and 100(2)  TFEU 

was perhaps  debated  at  a wrong level .  The issue at  s take is  not  whether  ' por t  serv ices '  are a  

par t  of  ' t r anspor t  serv ices '  or  whether  'por ts '  are a par t  of  e i ther  ' sea '  or  ' l and'  t r anspor t  (a l l  o f  

which would amount  to debat ing the gender  of  angels  anyway) .  The mere locat i on of  t he  

serv ice or ,  f or  t hat  mat ter ,  the headquar ters  of  i t s  provider  are ent i r e l y  i r re levant ;  and a  

d is t inc t i on between ship and goods- re lated serv ices  would not  br i ng us  any fur ther ,  as  many of  

today 's  por t  terminal  operators  are in tegrated bus inesses  which take care of  loading and 

un loading as  wel l  as  of  s torage serv ices .  

 

The rat i onale of  t he  exc lus ion of  sea t ranspor t  serv ices  f rom the genera l  scope of  f r eedom to  

provide serv ices  is  that  t he  Cont rac t i ng Par t i es  recognised that  car r iage of  goods  and persons  

by  sea (and by a i r )  were spec i f i c  sec tors  the  l i bera l isat i on of  which needed fur ther  pol i t i ca l  

cons iderat i on 483.  W hat  the  draughtsmen had i t  mind,  and here we fu l ly  concur  wi th  Jürgen 

Erdmenger ,  was  the provis ion of  mar i t ime t ranspor t  serv ices  by ship owners  and operators  

(mar i t ime car r iers )  t o t he i r  cus tomers .  To the extent  that  such mar i t ime t ranspor t  serv ices  t o  

shippers  and cons ignees compr ise cargo handl i ng  serv ices  in por ts  (prov ided,  in  most  cases ,  

by  spec ia l ised local  cargo  handlers  ac t i ng as  subcont rac tors  or  ' per forming par t i es '  of  

car r iers ) ,  i t  i s  safe to say  that  ' por ts '  or  'por t  serv i ces '  are covered by the except ion re lat i ng to 

sea t ranspor t  serv ices .  

 

But  i t  i s  an ent i r e l y  d i f ferent  mat ter  whether  t he same except ion should apply to the ups t ream 

provis ion  of  por t  serv ices  by por t  serv ice providers  (such as  the cargo handler )  to  mar i t ime (or  

other )  car r iers .  I n  our  opin ion,  such an extens ion of  t he  except ion is  not  war ranted.  Even less  

so shou ld the sea t ranspor t  except ion be app l ied to (even fur ther  ups t ream)  serv ices  of  t he  

providers  of  work force to  s tevedores  or  t erminal  operators  (who in the i r  turn provide serv ices  

to the  mar i t ime car r iers ) .  I f  i t  were  otherwise,  cons i s tency would requi re that  companies  rent ing  

out  fork l i f t s  t o s tevedores ,  provid ing ICT suppor t  or  legal  ass is tance to them,  or  c leaning and 

mainta in ing thei r  wel fare  accommodat ion,  should a lso  be  exempt  f rom f reedom of  serv ices  by  

v i r tue of  t he ' sea t ranspor t '  except ion.  

 

In  sum,  a real is t ic ,  and necessar i l y  nar row,  i n terpretat i on of  the sea t ranspor t  except ion can 

on ly be ar r i ved at  i f  one  takes  i nto account  the pos i t i on of  the sea car r ier  in  t he cont rac tua l  

chain of  t ranspor t - re lated serv ices ;  t r anspor t - re lated  serv ices  which  are  not  prov ided  but  

                                                             
483 On th is  aspec t ,  see,  i n t er  a l ia ,  Fa rant ou r is ,  N.E . ,  European I n teg ra t i on  and Mar i t ime  Transpor t ,  
A thens  /  B russe ls ,  Ant .  N.  Sakkou las  /  B ruy lant ,  2003 ,  89-92 and the fur ther  re f erences .  
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procured  by the sea car r ier  ( i . e . ,  ups t ream serv ices  provided to  h im by h i s  subcont rac tors  o r  

'per forming par t i es ' ) ,  must  remain outs ide the scope of  the except ion 484.  

 

For  a l l  t hese reasons ,  we bel ieve that  serv ices  provided by cargo handlers  in  por ts  or ,  a 

for t ior i ,  by  work force providers ,  are sub jec t  t o t he  general  f r eedom of  serv i ces  ru le enshr ined 

in Ar t ic l e 56 of  t he Treaty .  

 

 

 

207.  Assuming that  por t  and por t  labour  serv ices  provided by por t  serv ice and work force  

providers  are fu l ly  sub jec t  to f reedom to provide  serv ices ,  we shal l  now turn to the prac t ica l  

impl icat i ons  of  t h is  f reedom.  

 

 

 

208.  F i rs t  of  a l l ,  i t  f o l lows f rom Ar t ic l e 57  TFEU that  t he  provis ions  on the  f ree movement  o f  

serv ices  have a res idual  charac ter .  The provis ion  i ndeed says  that  serv ices  shal l  be cons idered 

serv ices  wi th in the meaning of  t he Treaty " in  so fa r  as  they are not  governed by the provis ions  

re lat ing to f reedom of  movement  f or  goods ,  capi ta l  and persons" .  

 

 

 

209.  The d i f f erence be tween the provis ion of  serv ices  in another  Member  State and 

es tabl ishment  in  t hat  Member  State l i es  i n  the temporary charac ter  of  the former ,  whereas  the  

r ight  of  es tabl ishment  connotes  permanent  i n tegrat ion  into  the  hos t  State 's  economy,  being  

general ly  exerc ised by a  shi f t  o f  a  sole p lace  of  bus iness ,  or  by  the set t i ng  up  of  agenc ies ,  

branches ,  subs id iar i es  or  even a  permanent  of f i ce 485.  Free  movement  of  serv ices  does  no t  apply 

when a person has  h is  main res idence in a Member  State in  order  to provide serv ices  there fo r  

an unspec i f ied durat i on.  However ,  the fac t  that  an  ac t iv i t y  is  temporary does  not  mean that  the  

serv ice provider  may not  equip h imsel f  wi th some form of  i n f ras t ruc ture i n  t he hos t  Member  

State for  t he purpose of  per forming the serv ices .  The temporary nature of  the ac t iv i t y  has  to  be  

determined in the l ight  not  onl y of  t he durat i on  of  the provis ion of  t he serv ice but  a lso of  i t s  

regular i t y ,  per iodical  nature or  cont inui ty .  I t  i s  imposs ib le to make the  d is t i nc t ion  in  an abs t rac t  

manner 486.  

 

                                                             
484 Th is  i s  o f  course not  inva l ida ted by the genera l  ru le  that  f reedom to  prov ide se rv ices  inc ludes  the  
r igh t  to  rec e ive  serv ices .  I f  i t  were  o therwise,  cons u l tanc y or  lega l  se rv ices  to  mar i t ime car r ie rs  
would  a lso  come under  Ar t i c le  100 (2 )  TFEU.  An add i t iona l  argument  i s  tha t  under  a  F IOS (F ree In ,  
Out ,  S towed)  char te r  pa r ty  c lause  the  sh ippe r ,  not  the  sh ip  owner ,  i s  respons ib le  fo r  the  expenses  
o f  load ing and un load ing  ope ra t i ons .  I f  cargo hand l i ng  i s  bought  by ca rgo in t e res ts ,  there  i s  even 
less  reason  to  s ubsume t h is  ac t i v i t y  under  t he lega l  head ing o f  "mar i t ime t ranspor t "  wi t h in  the  
meaning o f  the  Treat y .  
485 Dashwood,  A . ,  Dougan,  M. ,  Rodger ,  B . ,  Spavent a ,  E .  and W yat t ,  D. ,  Wyat t  and Dashwood 's  
European Union Law ,  Oxf o rd  and Por t land,  Oregon,  Har t  Pub l i sh ing,  2011,  532.  
486 See,  fo r  example ,  ECJ  30 November  1995,  Gebhard,  C-55/94,  ECR  1995,  I -4165 ,  para  27;  ECJ  11  
December  2003,  Schn i t zer ,  C-215/01,  ECR  2003 ,  I -14847,  pa ras  27 -28;  Barna rd ,  C. ,  The  
Subs tant ive  Law of  the  EU ,  Oxf ord ,  Oxfo rd  Univers i t y  Press ,  2004,  343;  Cha lmers ,  D. ,  Dav ies ,  G.  
and Mont i ,  G. ,  European Union Law ,  Cambr i dge,  Cambr i dge Uni ve rs i t y  Press ,  2010,  787-788.  
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210.  For  f r eedom of  serv ices  to f i nd appl icat i on,  a c ross-border  s i t uat i on i s  requi red,  but  t h is  

condi t i on is  broadly i n terpreted.  The same can be  said  of  the requi rement  t hat  t he  serv ice  must  

be provided for  remunerat ion 487.  

 

 

 

211.  I t  i s  set t l ed  case- law that  Ar t ic l e 56 of  t he Treaty  requi res  not  onl y t he e l iminat i on  of  a l l  

d isc r iminat i on on grounds of  nat i onal i t y  agains t  p roviders  of  serv ices  who are es tabl ished in  

another  Member  State but  a lso the abol i t ion of  any  res t r ic t i on,  even i f  i t  appl i es  wi thout  

d is t inc t i on to nat i onal  prov iders  of  serv ices  and to those of  other  Member  States ,  which  is  

l iab le to prohib i t ,  impede or  render  less  advantageous the ac t iv i t i es  of  a p rovider  of  serv ices  

es tabl ished in another  Member  State where he l awful l y  provides  s imi lar  serv ices 488.  Again,  a l l  

"nat i onal  measures  l i ab le to h inder  or  make less  at t rac t i ve the  exerc i se of  f undamenta l  

f reedoms guaranteed by  the Treaty"  are  to  be  seen res t r ic t ions 489.  The pr inc ip le is  that  a 

serv ice provider  should be able to do bus iness  th roughout  t he EU in the same way,  and wi th  

the  same produc ts ,  as  he  provides  i n h is  home s tate 490.  Even i f  Ar t ic le 56 is  addressed pr imar i l y 

to Member  States ,  i t  may a lso be d i rec t l y  appl i ed to pr i vate ac tors ,  inc luding t rade unions 491.  

 

 

 

212.  The f ree  movement  of  serv ices  impl i es  access  r ights  for  the serv ice prov ider ’s  work force,  

i r respec t ive of  i t s  nat i onal i t y .  The employees  of  the serv ice prov ider  have the r i ght  to per form 

work  in  t he Member  Sta te where the serv ice is  provided,  even though they are not  d i rec t  

benef ic iar ies  of  t he f ree movement  of  serv ices 492.  In  Rush Por tuguesa 493,  the ECJ held that  t he 

provis ions  on the f ree movement  of  serv ices  prec lude a Member  Sta te f rom prohib i t i ng a person 

provid ing serv ices  es tabl i shed in another  Member  State f rom moving f reel y on i ts  ter r i t or y wi th  

a l l  h is  s taf f  and prec lude that  Member  State f rom mak ing the movement  of  s taf f  in  ques t i on 

sub jec t  t o res t r ic t i ons  such as  a condi t i on as  to engagement  in  s i t u  or  an obl i gat i on to obta in a  

work  permi t .  To impose such condi t i ons  on the person provid ing serv ices  es tab l ished in another  

Member  State d isc r iminates  agains t  that  person in re lat ion to h is  compet i t ors  es tabl ished in the  

hos t  count ry who are able to use thei r  own s taf f  wi thout  res t r ic t ions ,  and moreover  af fec ts  h is  

ab i l i t y  to  provide  the serv ice  (para 12) .  However ,  the Cour t  added that  EU law does  not  

prec lude Member  States  f rom extending thei r  l eg is lat i on,  or  col l ec t ive  labour  agreements  

                                                             
487 For  a  genera l  in t roduc t ion ,  see Chalmers ,  D. ,  Dav ies ,  G.  and Mont i ,  G. ,  Eu ropean Union Law ,  
Cambr idge,  Cambr idge Uni ve rs i t y  Press ,  2010,  788 -792.  
488 See,  fo r  example ,  ECJ  23  November  1999,  Arb lade,  C-369/96 and C-376/ 96,  ECR 1999,  I -8453,  
para  33.  
489 ECJ  30 November  1995,  Gebhard,  C-55/94,  ECR  1995,  I -4165,  para  37;  Cha lmers ,  D. ,  Dav ies ,  G .  
and Mont i ,  G. ,  European Union Law ,  Cambr i dge,  Cambr i dge Uni ve rs i t y  Press ,  2010,  793.  
490 Cha lmers ,  D. ,  Dav ies ,  G.  and  Mont i ,  G. ,  Eu ropean Union Law ,  Cambr idge,  Cambr idge  Un ivers i t y  
Press ,  2010,  797.  
491 See Cha lmers ,  D. ,  Dav ies ,  G.  and Mont i ,  G. ,  European Union Law ,  Cambr i dge,  Cambr i dge  
Uni ve rs i t y  Press ,  2010,  797-802;  see a l ready supra ,  para  177.  
492 See,  i n te r  a l ia ,  Barna rd ,  C. ,  The Subs tant ive  Law of  the  EU ,  Oxf ord ,  Oxford  Uni vers i t y  Press ,  
2004,  344-346.  
493 ECJ  27 March 1990,  Rush  Por tuguesa,  C-113/89,  ECR  1990,  I -1417,  pa ra  12.  
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entered into by both s ides  of  indus t ry,  t o  any person who is  employed,  even temporar i l y ,  w i th in  

the i r  ter r i t or y,  no mat ter  i n  which count r y the  employer  is  es tab l ished;  nor  does  EU law proh ib i t  

Member  States  f rom enforc ing those ru les  by appropr iate means (para 18) .  In  more recent  

judgments ,  the Cour t  has  carefu l l y  examined whether  t he res t r ic t ive measures  taken by the  

hos t  State  can be jus t i f i ed on the ground of  worker  protec t ion (espec ia l l y  the  interes ts  of  t he  

pos ted workers )  and whether  t he s teps  taken are propor t i onate 494.  

 

S ince 1996,  the Pos ted  W orkers  Di rec t ive protec ts  workers  sent  by thei r  employer  on a  

temporary bas is  to car r y out  work  in  another  Member  State.  The Di rec t ive es tabl ishes  a core of  

mandatory ru les  regarding the terms and condi t i ons  of  employment  which must  be observed by  

providers  of  serv ices  who pos t  employees  in another  Member  State 495.  The Di rec t i ve equal l y 

appl i es  to the por t  sec tor ,  but  not  t o "merchant  navy  under tak ings  as  regards  seagoing  

personnel "  (Ar t .  1(2) ) .  As  a resul t ,  i t  would not  seem to  apply to ship 's  c rews engaged in  cargo  

handl i ng work  in  EU por ts 496.  

 

 

 

213.  As  we have ment ioned before 497,  the ECJ suggested in Becu  t hat  a nat i onal  ru le which 

reserves  por t  l abour  for  persons  engaged under  a cont rac t  of  employment  might  be  

incompat ib le wi th the f reedom to provide serv ices .  For  th is ,  and a lso other  reasons ,  t he 

Brusse ls  Labour  Cour t  dec lared the Belg ian Por t  Labour  Ac t ,  which reserves  a l l  dock  work  fo r  

regis tered por t  workers ,  i ndeed cont rary to the  f reedom of  serv ices 498.  

 

 

 

 

-  Free compet i t i on  

 

 

214.  I n  order  t o ensure the  proper  f unc t ioning of  t he  interna l  market 499,  the TFEU a lso conta ins 

compet i t i on ru les  which prohib i t  an t i -compet i t i ve behaviour  by under tak ings ,  par t icu lar ly  car te ls   

and abuses  of  a dominant  pos i t i on.  The re levant  t r eaty provis ions  read as  fo l l ows:  

 

Ar t ic le 101 

1.  The fo l lowing shal l  be prohib i t ed as  incompat ib le wi th the i nternal  market :  a l l  

agreements  between under tak ings ,  dec is ions  by  assoc iat i ons  of  under tak ings  and 

concer ted prac t ices  wh ich may af fec t  t r ade between Member  States  and which  have as  

                                                             
494 See,  fo r  example ,  ECJ  23  November  1999,  Arb lade,  C-369/ 96 and 376/96,  ECR  1999,  I -8453;  see  
for  context  Barnard ,  C. ,  The Subs tant ive  Law of  the  EU ,  Oxf ord ,  Oxfo rd  Uni ve rs i t y  Press ,  2004,  
345 -346 and the fur t he r  re f erences .  
495 See Cremers ,  J .  and Donders ,  P .  (Eds . ) ,  The  f ree movement  o f  work ers  i n  the European Union ,  
B russe ls ,  CLR/ Reed Bus iness  In format ion,  2004,  144  p .  
496 In  add i t i on ,  in  suc h a  s i tua t ion  no serv ices  a re  p rov ided fo r  another  under t ak ing.  
497 See supra ,  pa ra  197.  
498 See i n f ra ,  pa ra  468.  
499 On the essent i a l  ro le  o f  c ompet i t ion  law wi t h  a  v i ew to  ach iev ing s ing le  market  in tegra t ion ,  see  
W hish,  R.  and Ba i l ey ,  D. ,  Compet i t ion  Law ,  Oxfo rd ,  Oxfo rd  Uni ve rs i t y  Press ,  2008,  23-24.  
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the i r  objec t  or  ef fec t  the  prevent ion,  res t r ic t ion or  d is tor t i on of  compet i t i on wi th in the 

internal  market ,  and in par t icu lar  t hose wh ich:  

(a)  d i rec t ly  or  i ndi rec t ly  f i x  purchase or  sel l i ng pr ices  or  any  other  t rading  cond i t ions ;  

(b)  l imi t  or  cont ro l  produc t ion,  markets ,  t echnical  development ,  or  i nves tment ;  

(c )  share  markets  or  sources  of  supply ;  

(d)  apply  d iss imi lar  condi t i ons  to equivalent  t r ansac t i ons  wi th other  t r ading par t i es ,  

thereby  p lac ing them at  a  compet i t i ve d isadvantage;  

(e)  make the conc lus ion  of  cont rac ts  subjec t  to  acceptance by  the other  par t i es  of  

supplementary  obl i gat i ons  which,  by  thei r  nature  or  according  to  commerc ia l  usage,  

have no connect ion wi th the subjec t  of  such cont rac ts .  

2.  Any  agreements  or  dec is ions  prohib i t ed pursuant  to t h is  Ar t ic le sha l l  be automat ical l y  

void.  

3.  The prov is ions  of  paragraph 1 may,  however ,  be  dec lared inapp l icable in  the case of :  

‒  any  agreement  or  category  of  agreements  between under tak ings ,  

‒  any  dec is ion or  category  of  dec is ions  by  assoc iat ions  of  under tak ings ,  

‒  any  concer ted prac t ice or  category  of  concer ted prac t ices ,  

which cont r ibutes  to i mprov ing  the produc t i on or  d is t r ibut i on of  goods  or  t o promot ing  

technical  or  economic  progress ,  whi l e a l l owing consumers  a fa i r  share of  t he  resul t i ng  

benef i t ,  and wh ich does  not :  

(a)  impose on the under tak ings  concerned res t r ic t ions  which are not  indispensable t o  

the at ta inment  of  t hese objec t ives ;  

(b)  af ford  such under tak ings  the  poss ib i l i t y  of  e l iminat i ng  compet i t i on i n  respec t  of  a  

subs tant ia l  par t  of  the produc ts  i n  ques t ion.  

 

Ar t ic le 102 

Any abuse by  one or  more  under tak ings  of  a dominant  pos i t i on wi th in the  i nterna l  

market  or  i n  a  subs tant i a l  par t  of  i t  shal l  be  prohib i ted  as  i ncompat ib le wi th  the  i nternal  

market  in  so far  as  i t  may  af fec t  t rade between Member  States .  

Such abuse may,  i n  par t icu lar ,  cons is t  in :  

(a)  d i rec t ly  or  i ndi rec t ly  impos ing unfa i r  purchase or  sel l ing pr ices  or  other  unfa i r  

t rading condi t i ons ;  

(b)  l imi t i ng produc t ion,  markets  or  technical  development  to the pre judice of  consumers ;  

(c )  apply ing d iss imi lar  cond i t ions  to equivalent  t ransac t i ons  wi th other  t rad ing par t ies ,  

thereby  p lac ing them at  a  compet i t i ve d isadvantage;  

(d)  mak ing the conc lus ion of  cont rac ts  subjec t  to  acceptance by  the other  par t i es  of  

supplementary  obl i gat i ons  which,  by  thei r  nature  or  according  to  commerc ia l  usage,  

have no connect ion wi th the subjec t  of  such cont rac ts .  

 

The Treaty a lso regulates  the imp lementat i on of  these pr inc ip les  (Ar t .  103) .  Regulat i on No.  

1/2003 500 def i nes  the powers  of  the European Commiss ion and nat i onal  compet i t ion author i t i es 

to apply the compet i t ion ru les  i n  i ndiv idual  cases ,  for  example,  t o requi re that  an i nf r ingement  

be brought  t o an end,  order  in ter im measures  or  impose f i nes .  

 
                                                             
500 Counc i l  Regu la t i on  (EC)  No 1 /2003 o f  16 December  2002 on the implementa t ion  o f  the  ru les  on  
compet i t ion  la i d  down i n  Ar t i c les  81 and 82 o f  the  Treaty ,  OJ  4  January 2003,  L  1 /1 .  
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The Treaty a lso imposes  spec i f i c  obl igat i ons  on Member  States :  

 

In  the case of  publ ic  under tak ings  and under tak ings  to which Member  States  gran t  

spec ia l  or  exc lus ive r i ghts ,  Member  States  shal l  nei t her  enac t  nor  ma inta in  in  force any  

measure cont rary  to the  ru les  conta ined in  the Treat ies ,  in  par t icu lar  t o  those ru les  

prov ided for  i n  Ar t ic le 18 and Ar t ic les  101 to 109 (Ar t .  106(1) ) .  

 

More general l y ,  t he Trea ty on European Union  (Ar t .  4(3) )  requi res  the  Member  States  not  t o  

in t roduce or  mainta in i n  force measures ,  whether  leg is lat i ve or  regulatory ,  which may render  

inef fec t i ve the compet i t ion ru les  appl icable to under tak ings 501.  

 

 

 

215.  EU compet i t i on law appl i es  to “under tak ings” .  The concept  of  an under tak ing encompasses  

every ent i ty  engaged in an  economic  ac t i v i t y ,  r egardless  of  t he legal  s tatus  of  t he  ent i t y  and 

the  way in which i t  i s  f inanced 502.  In  Merc i 503 and Raso 504,  the Cour t  conf i rmed tha t  monopol is t ic  

cargo handlers  and a por t  workers '  corporat ion are under tak ings  which are fu l l y  sub jec t  to  

compet i t i on l aw.  I n Becu ,  however ,  t he  Cour t  pointed  out  t hat  i ndi v idual  por t  workers  employed 

under  a cont rac t  of  employment  cannot  be cons idered under tak ings ,  and the col l ec t i v i ty  of  

regis tered  por t  workers  i s  not  an under tak ing  e i t her 505.  A Dutch Cour t  refused to regard a por t  

workers '  union as  an under tak ing even where i t  exerc ised a r i ght  t o grant  permiss ions  to th i rd  

work force providers  in  t he por t 506.  The Cyprus  Compet i t i on Commiss ion dec ided that  sel f -

employed l i censed por te rs  are under tak ings ,  and that  thei r  assoc iat i on is  an assoc iat i on of  

under tak ings 507.  L ikewise,  t he  Hel l enic  Compet i t i on  Commiss ion cons idered an  assoc iat i on of  

se l f -employed por ters  as  an under tak ing;  i t s  non-prof i t  charac ter  was  i r re levant 508.  Despi te 

Becu ,  i t  i s  safe to add that  an agency or  a workers '  corporat i on 509 supply ing pool  workers  to 

por t  operators  or  an employers '  assoc iat ion manag ing a pool  of  workers  can be cons idered 

under tak ings  sub jec t  to compet i t ion l aw,  even i f  t hey do not  seek  commerc ia l  prof i ts .  I n  other  

words ,  i t  would be wrong to i n fer  f rom Becu  t hat  nobody can be cal l ed  to  account  about  abus ive  

por t  l abour  regu lat i ons .  

 

 

 

216.  EU compet i t ion  ru les  do  not  apply unless  the  prac t ice i n  ques t ion has  an  apprec iable  

ac tual  or  potent i a l  ef fec t  on t rade between Member  States .  The tes t  is  ext remely broad,  

                                                             
501 Set t led  case l aw:  see,  fo r  example ,  ECJ  3  March 2011,  Beaudout ,  C-437/09 ,  ECR  2011,  pag e  
unknown,  para  24.  
502 See,  i n te r  a l i a ,  ECJ  23 Apr i l  1991,  Höfner  and E lse r ,  C-41/90,  ECR  1991,  I -1979,  para  21.  
503 ECJ  10 December  1991,  Merc i ,  C-179/90,  ECR  1991,  I -5889.  See i n f ra ,  pa ra  1171.  
504 ECJ  12 February  1998,  Raso,  C-163/96,  ECR  1998,  I -533,  para  26.  
505 See i n f ra ,  para  466.  Th is  was  conf i rmed in  Commiss ion Dec is ion 2001/ 834/EC of  18 Ju ly  2001 on  
the S ta t e  a id  implemented  by I ta l y  in  f avou r  o f  the  por t  sec to r  (OJ  29  November  2001,  L  312/5 ,  no.  
58) .  
506 See i n f ra ,  pa ra  1440.  
507 See i n f ra ,  pa ra  642.  
508 See i n f ra ,  pa ra  1068.  
509 See a lso  i n f ra ,  para  1218.  
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however 510,  and ant i -compet i t i ve behaviour  in  t he  por t  sec tor ,  i nc lud ing i n  por t - labour  re lated 

mat ters ,  has  i nvar iably been cons idered to have an ef fec t  on  t rade 511.  

 

 

 

217.  Ar t ic l e 101 TFEU prohib i ts  a l l  agreements  between under tak ings ,  dec is ions  by  

assoc iat ions  of  under tak ings  and concer ted prac t i ces  which  may af fec t  t r ade between Member  

States  and which have as  thei r  ob jec t  or  ef fec t  the prevent ion,  res t r ic t i on  or  d is tor t ion of  

compet i t i on wi th in the i n ternal  market .  These prohib i ted agreements ,  dec i s ions  or  prac t ices  

may be hor izonta l ,  be tween compet i t ors  at  t he same market  l evel ,  or  ver t ica l ,  between f i rms at  

d i f f erent  l eve ls  of  the supp ly  chain.  As  we have ment ioned 512,  co l l ec t i ve  bargain ing agreements 

having soc ia l  ob jec t i ves  cannot  be regarded as  ant i -compet i t i ve agreements .  The Spanish  

Compet i t i on Author i t y  ru led that  th is  immuni t y  does  not  extend to col l ec t ive agreements  

whereby cargo handlers  reserve for  t hemselves  the market  f or  anc i l l ary serv ices  and erec t  

bar r i ers  to compet i t ors 513.  

 

 

 

218.  Ar t ic l e 102 TFEU appl i es  to dominant  under tak ings .  This  category i nc ludes  ent i t i es  

en joy ing an exc lus i ve  r i ght  g i ven  by  the  s tate,  such as  a a publ ic  employment  agency ves ted  

wi th a legal  monopoly 514.  The dominance must  extend to the ent i re i n ternal  market  EU or  at  

leas t  to a subs tant i a l  par t  of  i t .  In  Merc i ,  both a monopol is t ic  cargo handler  and a monopol is t ic  

corporat ion of  por t  workers  were  cons idered to en joy a dominant  pos i t i on  on the re levant  

market .  In  v iew of  the t ra f f i c  volume in the por t  of  Genoa and the lat t er ' s  ro le in  I ta l ian impor t  

and expor t  operat i ons ,  bo th the local  cargo handl ing and por t  labour  markets  were regarded as  

a subs tant ia l  par t  of  the i nternal  market 515.  Genera l ly ,  i t  would appear  that  the  ' subs tant ia l  par t  

of  the internal  market '  th reshold is  eas i l y  at ta ined in por ts .  I n  Raso 516,  the Cour t  regarded the 

conta iner  handl i ng marke t  in  t he por t  of  La Spezia  as  a subs tant ia l  par t  of  t he common market  

g i ven the t raf f i c  vo lumes ,  i ts  impor tance in  in t ra-Communi t y  t rade and i ts  ro le as  the  leading  

Medi ter ranean por t  f or  conta iner  t raf f i c 517.  The European Commiss ion cons idered the por ts  of  

Taranto,  Venice,  L i vorno,  Naples  and Ravenna subs tant i a l  par ts  of  t he i nterna l  market  as  wel l .  

Fur thermore,  i t  argued that  a dominant  pos i t ion i n a subs tant i a l  par t  of  t hat  market  may a lso be  

c reated by a cont iguous  ser ies  of  monopol i es  te r r i tor ia l ly  l imi ted  but  t ogether  cover ing the  

                                                             
510 See,  genera l l y ,  Cha lmers ,  D. ,  Dav ies ,  G.  and  Mont i ,  G. ,  European  Union  Law ,  Cambr idge ,  
Cambr idge Uni ve rs i t y  Press ,  2010,  966 -967.  
511 See,  fo r  example ,  ECJ  10  December  1991,  Merc i ,  C -179/90,  ECR  1991,  I -5889 ,  para  20;  ECJ  17  
Ju ly  1997,  GT-L ink ,  C -242/ 95,  ECR  1997,  I -4449,  pa ra  45;  Commiss ion Dec is ion  21 December  1993,  
Rødby ,  OJ  26  Februa ry  1994,  L  55/52,  para  17;  Commiss ion Dec is ion 21 December  1993,  Holyhead ,  
OJ  18  January 1994,  L  15 /8 ,  para  77;  Commiss ion Dec is ion 28 June 1995,  Regie  de r  Luchtwegen ,  
OJ 12 September  1995,  L  216/8 ,  pa ra  19;  Commiss ion Dec is ion 21 Oc tobe r  1997,  I t a l ian  por t  
labour ,  OJ  5  November  1997,  L  301/17,  pa ra  22 -23;  Commiss ion Dec is ion 14 January 1998 ,  
Frank fu r t  A i rpo r t ,  OJ  11  March 1998,  L  72/30,  para  106-107;  Commiss ion Dec is ion 1999/199/EG,  10  
Februa ry  1999,  Por t uguese  A i rpo r ts ,  OJ  16  March 1999,  L  69/31,  pa ra  20.  
512 See supra ,  pa ra  176.  
513 See supra ,  pa ra  1776.  
514 See ECJ  23 Apr i l  1991,  Höfne r  and E lser ,  C -41/90,  ECR  1991,  I -1979,  paras  23-24.  
515 See i n f ra ,  pa ra  1771.  
516 ECJ  12 February  1998,  Raso,  C-163/96,  ECR  1998,  I -533,  paras  23 and 26.  
517 See more i n f ra ,  pa ra  1173 .  
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ent i re ter r i t ory of  a Member  State,  so that  a nat iona l  por t  l abour  scheme must  be assessed in  

respec t  of  a l l  nat i onal  por ts  deal i ng wi th i n t ra-Union  t raf f i c 518.  Even i f  we are  unaware of  such 

cases  having been deal t  wi th by cour ts  or  compet i t ion author i t i es ,  we should add that  several  

under tak ings  ( for  example,  cargo handlers )  may a lso  en joy a col l ec t i ve  or  jo int  dominant  

pos i t i on on the  re levant  market ,  f or  example where they conc lude col l ec t ive agreements  

through a profess ional  organisat i on 519.  

 

The s imple fac t  of  c reat i ng  a dominant  pos i t ion by  grant i ng  exc lus ive  r ights  is  not  as  such 

incompat ib le wi th Ar t ic l e 102 TFEU.  However ,  t he  Cour t  dec ided in Merc i  t hat  a Member  State 

is  in  breach of  t he (cur rent )  Ar t ic les  102 and 106(1)  TFEU i f  the under tak ing i n ques t ion,  

merel y by exerc is ing the  exc lus ive r i gh ts  granted to i t ,  cannot  avoid abus ing i ts  dominant  

pos i t i on or  when such r ights  are l i ab le  to  c reate a s i tuat i on i n which that  under tak ing is  

induced to  commi t  such abuses .  Such abuse may in par t icu lar  cons is t  in  impos ing on the  

persons  requi r i ng  the  serv ices  i n ques t ion unfa i r  purchase pr ices  or  other  unfa i r  t r ading  

condi t i ons ,  i n  l im i t ing technical  development ,  t o  t he pre judice  of  consumers ,  or  i n  t he  

appl icat i on  of  d iss imi lar  condi t i ons  to equivalent  t r ansac t ions  wi th other  t r ading par t ies .  

Because i t  appeared that  the under tak ings  en joy ing exc lus ive r i ghts  in  Merc i  were,  as  a resul t ,  

induced e i ther  t o  demand payment  for  serv ices  which have not  been requested,  t o charge 

d ispropor t i onate pr ices ,  to refuse to have recourse to modern technology,  which invol ved an  

inc rease in  the cos t  of  the operat ions  and a pro longat ion of  t he  t ime requi red for  t hei r  

per formance,  or  to  grant  pr ice  reduc t ions  to cer ta in consumers  and at  the same t ime to  of fse t  

such reduc t ions  by an inc rease in the charges  to other  consumers ,  the ECJ conc luded that  I t a ly  

had c reated a s i tuat i on cont rary to Ar t ic l e 102 TFEU 520.   

 

In  Raso ,  t he Cour t  held that  i n  so far  as  the new I ta l i an por t  labour  scheme adopted af ter  Merc i  

d id not  merel y grant  the former  por t  workers '  corporat ion the exc lus i ve r ight  to supply  

temporary l abour  to term inal  concess ionai res  and to other  author ised por t  operators  but  a ls o  

enabled  i t  t o  compete w i th them on the cargo  handl i ng market ,  such a  corporat ion  had a  

conf l i c t  of  i n teres t .  Merel y exerc is ing i ts  monopoly would enable i t  to  d is tor t  in  i ts  favour  the  

equal  condi t i ons  of  compet i t i on between the var ious  operators  on the cargo handl ing market .  

The resu l t  was  that  the company in ques t i on was led  to  abuse i ts  monopoly  by impos ing on i t s  

compet i t ors  i n  t he cargo  handl i ng market  unduly  h igh cos ts  for  t he supply of  l abour  or  by  

supply ing them w i th l abour  l ess  sui ted to the work  to be done.  The Cour t  cons idered i t  

immater ia l  that  the nat i onal  cour t  had not  ident i f i ed  any par t icu lar  case of  abuse and conc luded 

that  EU compet i t i on law prec ludes  a nat i onal  p rovis ion which reserves  to a por t  workers '  

corporat ion the r ight  t o supply temporary l abour  to por t  operators  in  the  por t  in  which i t  i s  

es tabl ished,  when that  corporat i on is  i t se l f  author ised to car ry out  cargo handl i ng serv ices 521.  

 

                                                             
518 Commiss ion Dec is ion 97/ 744/EC of  21 Oc tober  1997 pu rsuant  to  A r t i c le  90 (3 )  o f  the  EC T reaty  
on the p rov is ions  o f  I ta l ian  por ts  leg is la t i on  re la t i ng  t o  employment ,  OJ  5  November  1997,  L  301/17,  
para  17 -21.  
519 Compare W i r tz ,  M.S . ,  Col l i s ie  tussen CAO's  en mededing ings recht ,  doc to ra l  d isser ta t ion ,  Ut recht ,  
Ut recht  Un ivers i t y ,  2006,  h t tp : / / ig i tu r -arc h ive . l ib ra ry .uu. n l /d isser t a t ions /2006-1204-200112/ fu l l .pd f ,  
276.  
520 See i n f ra ,  pa ra  1171.  
521 See i n f ra ,  pa ra  1173.  
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In  France,  some author i t i es  l i kewise cons idered that  the func t i oning of  the pool  agenc ies  which  

func t i oned as  s ingle h i r i ng of f ice for  por t  workers ,  was  cont rary to compet i t i on l aw,  as  th is  

monopoly automat ical l y  led to  an abuse of  a dominant  pos i t i on 522.  

 

The I t a l i an Compet i t i on Author i t y  f ound that  a monopol is t ic  por t  workers '  corporat i on which was  

a lso  author ised by  law to  per form cargo handl i ng  serv ices ,  had ac ted abus ively  by refus ing to  

supply workers  to a compet ing handler ,  delay ing the complet i on of  cer ta in operat i ons  and 

supply ing personnel  wi thout  proper  qua l i f i cat i ons  and sk i l l s 523.  

 

The Hel lenic  Compet i t i on Commiss ion he ld tha t  a monopol is t ic  por ters '  assoc iat i on had 

commi t ted abuses  by  mak ing  i t  d i f f i cu l t  f or  other  providers  to  gain market  access ,  by  reserv ing  

access  to nat ional  c i t i zens ,  by impos ing arb i t r ary ,  unfa i r  and unreasonable proces  based on  

obsolete tar i f fs ,  and by charging fees  even where no serv ices  were reques ted or  per formed due 

to a  shor tage of  workers  at  peak  t imes 524.  

 

General l y ,  we should recal l  t hat ,  accord ing to wel l -es tabl ished case law,  an abus ive  prac t ice  

cont rary to Ar t ic l e 106(1)  TFEU exis ts  where a Member  State grants  to  an under tak ing an  

exc lus i ve  r i ght  to  car r y on cer ta in  ac t i v i t i es  and c reates  a  s i tuat i on  i n which  that  under tak ing  is  

mani fes t ly  not  i n  a pos i t i on  to sat is f y  the demand prevai l i ng on the market  for  ac t iv i t i es  of  tha t  

k ind 525.  This  ru le may be re levant  t o cases  where pool  agenc ies  are unable to  supply suf f ic ient  

workers  ordered by employers  or  by por t  users ,  who are nonetheless  prevented f rom hi r i ng  

workers  e lsewhere.  

 

The Cyprus  Compet i t i on Commiss ion saw an abuse of  a dominant  pos i t i on in the refusal  by a  

l i censed por ters '  assoc ia t ion owning essent ia l  equipment  and machinery  to grant  membership 

to sel f -employed workers  who had been l i censed by  the  competent  author i t y 526.  

 

 

 

 

-  Equal  t reat ment  and non-disc r iminat i on  

 

 

219.  An exhaust i ve d iscuss ion of  a l l  i ns t ruments  at  European level  guaranteeing equal i t y  of  

t reatment 527,  i s  beyond the scope of  t h is  s tudy.  

 

However ,  spec ia l  ment ion  should be made of  Ar t ic l e 18(1)  TFEU,  which reads  as  fo l l ows:  

 

                                                             
522 See i n f ra ,  pa ra  913.  
523 See i n f ra ,  pa ra  1210.  
524 See i n f ra ,  pa ra  1068.  
525 See,  recent ly ,  ECJ  3  Marc h 2011,  Beaudout ,  C -437/09,  ECR  2011,  page unk nown,  para  69.  
526 See i n f ra ,  pa ra  642.  
527 See a l ready supra ,  pa ras  167 and 169.  
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Within the scope of  appl icat ion of  the Treat ies ,  and wi thout  pre judice to  any  spec ia l  

prov is ions  conta ined therein,  any  d isc r iminat ion  on grounds of  nat ional i ty  shal l  be  

prohib i t ed.  

 

This  Ar t ic le  lays  down as  a general  pr i nc ip le a prohib i t i on of  d isc r iminat ion on grounds o f  

nat ional i t y  but  app l ies  independent l y  onl y to s i tuat i ons  governed by Communi ty  law in regard to  

which the Treaty l ays  down no spec i f i c  ru les  prohib i t ing d isc r iminat i on 528.  In  other  words ,  the 

Ar t ic le fu l f i l s  a  subordinate  func t i on w i th  regard  to other  more spec i f i c  t reaty  provis ions 529.  

Ar t ic le 18 only prohib i ts  d isc r iminat i on on the grounds of  nat i ona l i ty .  However ,  i t  may a lso be  

re levant  t o cases  of  i nd i rec t  or  cover t  d isc r iminat i on  where  non-nat ionals  are  l i ke ly  to  be  

af fec ted more than nat i onals .  I t  may a lso be i nvoked by l egal  persons 530.  

 

A p lethora of  other  EU ru les  ensures  equal  oppor tuni t i es ,  inc lud ing i n t he l abour  market 531.  

 

In  por ts ,  equal  t r eatment  and non-disc r iminat ion ru les  may be re levant  where pr ior i t y  of  

employment  is  granted to  re lat i ves  of  por t  workers  or  union members ,  or  where these pr ior i t y  

r ights  are reserved for  male workers .  In  th is  context ,  legal  i ssues  have ar isen i n,  for  example,  

France 532 and Mal ta 533.  In  Be lg ium,  equal  t reatment  has  been at  s take in a case concerning 

medical  f i tness  of  por t  workers 534.  

 

 

 

 

-  Derogat ions  

 

 

220.  In  except ional  cases ,  res t r ic t ions  of  t he f ree  movement  of  goods ,  persons  and serv ices ,  

ant i -compet i t i ve agreements ,  abuses  of  a dominant  pos i t i on or  d isc r iminatory prac t ices  may be  

jus t i f iab le.  W e have brought  these cases  together  in  t he paragraphs  below.  

 

 

 

                                                             
528 ECJ  14 Ju l y  1994,  Pe ra l t a ,  C-379/92,  ECR  1994,  I -3453,  para  18;  ECJ  10 December  1991,  Merc i ,  
C-179/ 90,  ECR  1991,  I -5889,  pa ra  11;  ECJ  16 Sept ember  1999,  Becu,  C-22/98,  ECR  1999,  I -5665 ,  
para  32.  
529 See,  i n ter  a l ia ,  Dav ies ,  G. ,  European Union In te rna l  Market  Law ,  London /  Sydney /  Por t l and ,  
Oregon,  Cavendish,  2003,  118.  
530 ECJ  26 September  1996,  Data  Delec ta  Ak t iebo lag and Ronny Forsberg  /  MSL Dynam ics  L td ,  C-
43/95,  ECR  1996,  I -4661.  
531 For  an exc e l len t  overv i ew,  see Chalmers ,  D. ,  Dav ies ,  G.  and Mont i ,  G. ,  European Un ion Law ,  
Cambr idge,  Cambr idge Uni ve rs i t y  Press ,  2010,  534 -580.  
532 See i n f ra ,  pa ra  889.  
533 See i n f ra ,  pa ra  1394.  
534 See i n f ra ,  pa ra  452.  
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221.  F i rs t  of  a l l ,  t he  Treaty  provides  for  a number  of  spec i f i c  except ions  to the  ru les  of  f r ee  

movement .  They a l l ow the Member  States  to i gnore f ree movement  " i n  cases  of  real  urgency,  

when impor tant  nat ional  i n teres ts  are under  threat " 535.  

 

W ith regard  to  movement  of  goods ,  the  Treaty  provides  that  t he Ar t ic les  which prohib i t  

quant i t a t i ve  res t r ic t i ons  and measures  having  equiva lent  ef fec t ,  shal l  not  prec lude "prohib i t ions  

or  res t r ic t ions  on  impor ts ,  expor ts  or  goods  in  t rans i t  jus t i f ied  on grounds of  publ ic  moral i t y ,  

publ ic  pol icy or  publ ic  secur i ty ;  the  protec t ion of  hea l th  and l i fe  of  humans,  animals  or  p lants ;  

the  protec t i on  of  nat ional  t reasures  possess ing ar t is t ic ,  h is tor ic  or  archaeolog ical  va lue;  or  t he  

protec t i on of  indus t r ia l  and commerc ia l  proper t y" .  Such prohib i t i ons  or  res t r ic t ions  shal l  not ,  

however ,  cons t i t u te a means of  arb i t r ary d isc r iminat i on  or  a d isguised res t r ic t ion on t rade 

between Member  States  (Ar t .  36 TFEU) .  

 

The r i ghts  en joyed under  f ree movement  of  workers  are “sub jec t  t o l imi tat i ons  jus t i f ied on  

grounds of  publ ic  pol icy,  publ ic  secur i t y  or  publ ic  hea l th”  (Ar t .  45(3) ) .  

 

The provis ions  on the f reedom of  es tabl ishment  shal l  not  pre judice " the appl icabi l i t y  of  

provis ions  l a id down by law,  regulat i on or  adminis t rat i ve ac t ion prov id ing for  spec ia l  t reatment  

for  f ore ign nat ionals  on  grounds of  publ ic  pol icy,  pub l ic  secur i ty  or  publ ic  hea l th "  (Ar t .  52(1) ) .  

This  ru le equal ly  appl i es  to f reedom of  serv ices  (Ar t .  61) .  

 

As  derogat ions  f rom fundamental  f r eedoms,  the foregoing  provis ions  must  be i nterpreted  

nar rowly 536.  The measure must  be necessary,  ef fec t i ve,  not  arb i t rary,  and the  leas t  res t r ic t i ve 

opt ion 537.  Purel y  economic  reasons ,  such as  economic  d i f f i cu l t ies  brought  about  by i nc reased 

compet i t i on,  cannot  jus t i f y  res t r ic t i ons 538.   

 

A jus t i f i cat i on on the grounds of  publ ic  pol icy and publ ic  secur i ty  has  rare l y  been invoked and 

has  i n an even smal ler  number  of  cases  been success fu l 539.  The t reaty-based publ ic  heal th 

except ion  is  main ly  used in connect ion wi th measures  af fec t i ng the hea l th of  t he general  

publ ic ,  such as  measures  in the heal thcare sec tor  or  the regulat i on of  the sale of  f oods tuf fs  

and pharmaceut ica ls 540,  but  somet imes the heal th of  workers  is  a lso taken in to account 541.  The 

                                                             
535 Thus  Davies ,  G. ,  European Union I n terna l  Market  Law ,  London /  Sydney /  Por t land,  Oregon,  
Cavendish,  2003,  99.  
536 Cha lmers ,  D. ,  Dav ies ,  G.  and  Mont i ,  G. ,  Eu ropean Union Law ,  Cambr idge,  Cambr idge  Un ivers i t y  
Press ,  2010,  877;  Sne l l ,  J . ,  Goods  and Serv ices  in  EC Law.  A  S tudy  o f  the  Rela t ionsh ips  Between 
the Freedoms ,  Oxfo rd ,  Oxf ord  Uni ve rs i t y  Press ,  2002 ,  174.  
537 For  a  genera l  d iscuss ion ,  see Cha lmers ,  D. ,  Dav ies ,  G.  and Mont i ,  G. ,  European Un ion  Law ,  
Cambr idge,  Cambr idge Uni ve rs i t y  Press ,  2010,  879 -  
538 Cha lmers ,  D. ,  Dav ies ,  G.  and  Mont i ,  G. ,  Eu ropean Union Law ,  Cambr idge,  Cambr idge  Un ivers i t y  
Press ,  2010,  875 -876;  Sne l l ,  J . ,  Goods  and Serv ices  in  EC Law.  A  S tudy  o f  the  Rela t i onsh ips  
Between the F reedoms ,  Ox ford ,  Oxfo rd  Uni ve rs i t y  Press ,  2002,  174.  
539 Sne l l ,  J . ,  Goods  and Serv ices  in  EC Law.  A  S tudy  o f  the  Re la t ionsh ips  Betw een the Freedoms ,  
Oxfo rd ,  Oxford  Univers i t y  Press ,  2002,  176.  
540 See e.g .  ECJ  2  December  2004,  Dutch v i tam ins ,  C-41/02,  ECR  2004,  I -11375;  ECJ  25 Ju l y  1991 ,  
Aragonesa,  C-1 /90 and C-176/ 90,  ECR  1991,  I -4151 ;  ECJ  12 March 1987,  German bee r ,  178/84,  
ECR  1987,  1227;  ECJ  28 Apr i l  1998,  Decker ,  C-120/ 95,  ECR  1998,  I -1831;  ECJ  28 Apr i l  1998,  Koh l l ,  
C-158/ 96,  1998,  I -1931.  See a lso  Barna rd ,  C. ,  The Subs tant ive  Law of  the  EU ,  Oxf ord ,  Oxfo rd  
Uni ve rs i t y  Press ,  2004,  73 -77;  see fur t he r  Ar t .  4  and  the Annex o f  Counc i l  D i rec t i ve  64/221/EEC of  
25 Februa ry  1964 on the c o-o rd inat i on  o f  spec ia l  measures  c once rn ing t he movement  and res idence  
o f  fo re i gn nat iona ls  wh ich are  j us t i f ied  on g rounds  o f  pub l i c  po l i c y ,  pub l i c  secur i t y  or  pub l i c  hea l th .  
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s l ight l y  d i f ferent  wording of  the heal th- re lated except ion in t he t reaty provi s ions  above has  no  

s igni f i cance 542.  In  Cors ica Fer r i es  I I I ,  t he Cour t  d id  no t  ru le out  that  t he requi rement  t o use a 

local  moor ing serv ice ‒  which was essent ia l  to  t he maintenance of  safety  in  por t  waters  and 

had the charac ter is t ics  o f  a publ ic  serv ice ‒  even i f  i t  may have cons t i tu ted  a h indrance or  

impediment  to f reedom to provide mar i t ime t ranspor t  serv ices ,  cou ld be jus t i f i ed by 

cons iderat i ons  of  publ ic  secur i t y 543.  W hether  res t r ic t ions  on f ree  movement  can be accepted 

merel y in  order  to avoid soc ia l  unres t  and c i v i l  d i s turbances  caused by pr i vate i n teres t  groups  

is  h ighl y doubt fu l 544.  

 

 

 

222.  I n  addi t i on to the aforement ioned t reaty-based except ions ,  the ECJ developed the so-

cal led ' r u le of  reason'  which a l l ows Member  States  to  save a  res t r ic t i on on  the bas is  of  an  

ob jec t i ve and propor t i ona l  jus t i f i cat i on re lated to the general  in teres t  (a lso termed,  depending  

on  the context ,  'mandatory ' ,  ' imperat i ve '  or  ' pub l ic  in teres t '  requi rements '  or  ' ob jec t i ve  

jus t i f i cat i ons ' ) .  This  addi t ional  poss ib i l i t y  to  jus t i fy  res t r ic t ions  on  the fundamental  f r eedoms  

was f i rs t  developed by the ECJ in Cass is  de Di j on ,  which re lated to f ree movement  of  goods 545.  

Later  on i n i ts  case law,  the ECJ also app l ied the ' ru le of  reason'  t o  res t r ic t ions  of  t he f ree  

movement  of  persons  and serv ices 546.  Nei ther  is  t here any reason why the ru le of  reason could 

not  jus t i f y  res t r ic t ions  which resul t  f rom col l ec t i ve l abour  agreements 547.  

 

For  t he ru le of  reason to apply,  f our  cumulat i ve cond i t ions  must  be met .  t he  measure concerned 

must  (1)  re late  to mat ters  which have not  been harmon ised wi th in  the  European Union;  (2)  be 

jus t i f ied by imperat i ve requi rements  in  t he general  i n teres t ;  ( 3)  be appl i ed i n a non-

disc r iminatory manner ,  wi thout  d is t i nc t i on as  to  nat i onal i t y ;  and (4)  be  propor t ional ,  which  

means that  i t  shou ld be sui table for  secur ing the at ta inment  of  the ob jec t i ve which i t  pursues  

and that  i t  should not  go beyond what  is  necessary  in  order  t o at ta in i t 548.  

                                                                                                                                                                                              
541 In  Kemika l i e inspek t ionen ,  wh ich  conce rned t he Swedish proh ib i t ion  to  use t r i ch lo roethy lene i n  
indus t r ia l  p roc esses ,  the  ECJ  took  the r i sk  to  worke rs ’  hea l th  in t o  cons idera t ion  to  accept  a  
res t r i c t ion  o f  the  f ree movement  o f  goods ,  but  r i sks  for  consumers ,  the  popu la t ion  i n  genera l  and 
the env i ronment  were i nvo lved as  wel l  (ECJ  11  Ju l y  2000,  Kem ika l ie i nspek t ionen,  C-473/98,  ECR  
2000,  I -5681,  para  12) .  
542 ECJ  23 Sept ember  2003,  Commiss ion /  Denmark ,  C -192/ 01,  ECR  2003,  I -9693,  paras  42 -45;  ECJ  
2  December  2004,  Dutch v i tam ins ,  C-41/02,  ECR  2004,  I -11375,  para  47;  Sne l l ,  J . ,  Goods  and  
Serv ices  in  EC Law.  A  S tudy  o f  the  Rela t i onsh ips  Be tween the Freedoms ,  Oxf ord ,  Oxf ord  Uni ve rs i t y  
Press ,  2002,  177 -178.  
543 ECJ  18 June 1998,  Cors ica  Fer r ies ,  C -366/96,  ECR  1998,  I -3949,  para  60.  
544 See Sne l l ,  J . ,  Goods  and Serv ices  i n  EC Law.  A  S tudy  o f  the  Rela t i ons h ips  Between t he  
Freedoms ,  Oxf ord ,  Oxfo rd  Uni ve rs i t y  Press ,  2002,  176-177 and the fur t he r  re ferences .  
545 ECJ  20 February  1979,  Cass is  de Di jon ,  120/ 78,  ECR  1979,  649,  pa ra  8 :  

Obstac les  to  movement  w i t h in  the Commun i ty  resu l t i ng  f rom d ispa r i t i es  between the nat iona l  
laws  re la t i ng  to  t he market ing  o f  the  produc ts  in  ques t ion  mus t  be accept ed  in  so  far  as  
those p rov is ions  may  be  recogn i zed as  be ing necessary  in  orde r  to  sa t i s fy  mandato ry  
requ i rements  re la t i ng  i n  par t i cu l ar  to  the e f fec t i veness  o f  f i sca l  superv is ion,  the  pro tec t ion  
o f  pub l i c  hea l th ,  the  fa i rness  o f  commerc ia l  t ransac t ions  and the defence o f  the  consumer .  

546 See,  fo r  example ,  ECJ  25 Ju ly  1991,  Co l lec t ieve Antennevoorz ien ing Gouda,  C-288/89,  ECR.  
1991,  I -4007,  para  14;  ECJ  30 November  1995,  Gebhard,  C-55/94,  ECR  1995,  I -4165,  para  37.  
547 See,  f o r  example ,  ECJ  11  December  2007,  V ik ing,  C-438/ 05,  ECR  2007,  I -10779;  ECJ  15 Januar y  
1998,  Ka l l iope Schön ing,  C-15/96,  ECR  1998,  I -47;  ECJ  6  June 2000,  Angonese,  C-281/98,  ECR  
2000,  I -4139;  ECJ  16 Sep tember  2004,  Mer i da,  C-400/02,  ECR  2004,  I -8471;  ECJ  15 J u ly  2010,  
Commiss ion /  Germany,  C-271/ 08,  ECR  2010,  I -7091.  
548 See,  fo r  example ,  ECJ  30 November  1995,  Gebhard,  C-55/94,  ECR  1995,  I -4165 ,  para  37.  
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Impor tant  d i f f erences  between the  ru le of  reason and the t reaty  except ions  are that  the former  

can only be used to excuse a non-disc r iminatory measure whi l e,  on  the  other  hand,  t he same 

category is  a lso  an open one,  and is  more l oosely in terpreted.  As  a resul t ,  a  non-disc r iminatory  

measure is  eas ier  t o save us ing the ru le of  reason than i t  i s  us ing the Treaty 549.  

 

Grounds of  pub l ic  in teres t  which have been accepted by the ECJ inc lude the improvement  o f  

work ing condi t i ons 550,  the protec t i on of  workers 551,  inc luding soc ia l  protec t ion 552,  guaranteeing 

the qual i ty  of  sk i l led t rade work  and protec t i ng those who have commiss ioned such work 553,  and 

soc ieta l  order 554.  Language requi rements  may be  jus t i f ied as  a  res t r ic t i on  of  t he f ree  movement 

of  persons  when they re late to the l i nguis t ic  knowledge necessary for  the exerc ise of  a g iven 

profess ion i n the Member  State 555.  Economic  reasons ,  inc lud ing mainta in ing  indus t r i a l  peace,  

are not  accepted 556,  but  t he  need to ensure the adequacy of  regular  mar i t ime t ranspor t  serv ices  

to,  f rom and between is lands ,  was  pos i t i ve l y  l ooked at 557.  W ork  l i cens ing mechanisms involv ing 

formal i t i es  and per iods  which are l i ab le to d iscourage the f ree provis ion of  serv ices  have been 

cons idered inappropr iate means to protec t  workers 558.  

 

Reasons of  publ ic  in teres t  can only be invoked to jus t i fy  a nat i onal  measure i f  i t  i s  compat ib le  

wi th fundamental  r i ghts 559.  This  may be re levant  to por t  labour  sys tems which res t  on over t  or  

cover t  c losed shop s i tuat i ons  or  on d isc r iminatory ru les 560.  

 

 

 

223.  Return ing  to the Merc i  case which t r i ggered the whole debate  on a European l i bera l isat i on  

po l icy  for  por ts ,  i t  should  not  be l ef t  unment ioned that  some authors  were s t ruck  by  the a lmost  

complete d is regard in t he  Cour t ' s  judgment  for  the soc ia l  arguments  which cou ld have been put  

in  favour  of  the dock  labour  monopoly.  The p i c ture of  i nef f ic iency and abuse o f  pos i t ion  

appears  to have gone la rgely unchal l enged.  Simon Deak in,  f or  one,  wonders  whether  i t  can  

real ly  be the case that  a s t r ike of  t ranspor t  workers  which causes  ext ra  expense af fec t ing  

impor ts  wi l l  l ead to a breach of  the State 's  obl i gat i ons  under  the Treaty 561.  Apparent l y ,  t hese 
                                                             
549 Dav ies ,  G. ,  European Union In te rna l  Market  Law ,  London /  Sydney /  Por t land,  Oregon,  
Cavendish,  2003,  101.  
550 ECJ  14 Ju ly  1981,  Oebel ,  155/ 80,  ECR  1981,  1993,  para  12.  
551 ECJ  17 December  1981,  W ebb,  279/80,  ECR  1981,  3305,  pa ras  18 -19;  ECJ  5  November  2002,  
Übersee r ing,  C-2088/00,  ECR  2002,  I -9919,  pa ra  92;  ECJ  12 Oc tobe r  2004,  W ol f f  &  Mül le r ,  C-60/03,  
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553 ECJ  3  Oc tober  2000,  Cors ten,  C-58/ 98,  ECR  2000,  I -7919,  pa ra  38.  
554 ECJ  24 March 1994,  Sch ind le r ,  C-275/ 92,  ECR  1994,  I -1039,  para  58.  
555 ECJ  4  Ju l y  2000,  Ha im ,  C-424/ 97,  ECR  2000,  I -5123,  paras  59 -60.  On l anguage requ i rements ,  
see a lso  supra ,  para  195 and i n f ra ,  para  241.  
556 ECJ  5  June 1997,  Greek  tour is t  gu ides ,  C-398/ 95,  ECR  1997,  I -3091,  paras  22 -23.  
557 ECJ  20 February  2001,  Ana l i r ,  C -205/99,  ECR  2001,  I -1271,  para  27.  
558 See ECJ  21 Oc tober  2004 ,  Commiss ion /  Luxembourg,  C-445/ 03,  ECR  2004,  I -10191 para  30.  
559 See Barna rd ,  C. ,  The Subs tant ive  Law of  the  EU ,  Oxfo rd ,  Oxf ord  Uni ve rs i t y  Press ,  2004,  244-
245.  
560 See supra ,  pa ras  128 et  s eq.  and 219 and i n f ra ,  paras  230 -232.  
561 Deak in ,  S . ,  "Labour  Law as  Mark et  Regula t ion :  the  Econom ic  Foundat ions  o f  European Soc ia l  
Po l i cy" ,  in  Dav ies ,  P . ,  Lyon-Caen,  A . ,  Sc iar ra ,  S .  and S im i t i s ,  S .  (Eds . ) ,  European Communi ty  
Labour  Law:  Pr i nc ip l es  and Perspec t ives .  L ibe r  Amicorum Lord  Wedderbu rn  o f  Char l ton ,  Oxf ord ,  
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cr i t i ca l  comments  were i nspi red by the  ( inef fec tual )  defence by I ta l y  i n  Raso ,  where the Cour t  

he ld  the (amended)  I t a l i an regime (again)  i ncompat ib le wi th  the Treaty 562.  Even i f  t he Cour t  d id 

not  ru le on these issues ,  i t  i s  wor thy of  note that ,  i n  Raso ,  Advocate-Genera l  Fennel l y  i ns is ted 

that  t he res t r ic t ive ef fec ts  on serv ice providers  of  indis t inc t l y  appl icable  nat i onal  measures  

must  be such as  to guarantee the achievement  of  t he  intended aim and must  not  go beyond that  

which is  necessary i n  order  to ach ieve that  ob jec t i ve.  Thus ,  even i f  t he ef fec ts  of  the monopoly  

of  por t  workers '  companies  were capable,  in  a general  way,  of  enhanc ing the protec t ion of  t he  

por t  workers ,  i t  had to be demonst rated that  t he  monopoly was e i t her  i ndispensable for  t he  

at ta inment  of  such enhanced protec t i on or  t hat  the same level  of  protec t ion could not  be  

achieved through less  res t r ic t ive means.  In  shor t ,  unless  i t  could be  es tabl ished that  t he  

monopoly was indispensable for  t he protec t ion of  por t  workers ,  i t s  appl icat i on to the ac t i v i t i es  

of  t erminal  operators  cons t i tu ted an impermiss ib le res t r ic t ion on f reedom to  provide i nt ra-Union  

por t  serv ices  cont rary to Ar t ic le 56 of  t he Treaty 563.  W ith less  ado,  other  observers  denounced 

the I ta l i an por t  l abour  scheme as  a " l i v ing foss i l " 564.  

 

F inal l y ,  whi ls t  the ob jec t ive of  ensur ing a s teady avai l abi l i t y  of  workers  for  i ndi v idual  por t  

operators ,  which  is  of ten ment ioned as  an add i t ional  jus t i f i cat i on of  poo l  or  regis t rat i on  

sys tems,  would appear  i n  most  cases  to amount  to  an economic  ob jec t i ve which is  not  e l i g ib le  

as  an over r i d ing reason of  general  i n teres t ,  t he Cour t  has  accepted  the avoidance of  

d is turbances  on the labour  market  as  a val i d  jus t i f i cat ion 565.  But  here as  wel l ,  t he measure must 

be necessary,  non-disc r iminatory and ef fec t i ve i n  order  t o pass  the tes t .  

 

 

 

224.  Next ,  the Treaty prov ides  that  "under tak ings  ent rus ted wi th the operat i on of  serv ices  o f  

general  economic  in teres t  or  having the charac ter  of  a revenue-produc ing monopoly"  shal l  be  

sub jec t  to the ru les  conta ined in the Treat ies ,  in  par t icu lar  t o the ru les  on compet i t i on,  i n  so fa r  

as  the appl icat i on of  such ru les  does  not  obs t ruc t  the per formance,  i n  l aw or  i n  f ac t ,  of  the  

par t icu lar  tasks  ass igned to them.  The development  of  t r ade must  not  be af fec ted to such an  

extent  as  wou ld be cont ra ry to the i nteres ts  of  t he Union (Ar t .  106(2) ) .  

 

Prac t ica l ly ,  the provis ion a l l ows a derogat ion f rom Treaty obl igat i ons  i f  th is  i s  necessary for  the  

proper  f unc t ioning of  ent i t ies  charged wi th  the  provis ion  of  a publ ic  serv ice.  In  Merc i ,  t he  Cour t  

found no indicat i on that  dock  work  is  of  a general  economic  in teres t  exhib i t i ng spec ia l  

charac ter is t ics  as  compared wi th the general  economic  i n teres t  o f  other  economic  ac t i v i t i es  or ,  

even i f  i t  were,  t hat  the appl icat i on of  the ru les  of  the Treaty,  in  par t icu lar  those re lat i ng to  

                                                                                                                                                                                              
Cla rendon Press ,  1996,  (63) ,  75-76,  where the au thor  wrong l y  assumes  that  the  worke rs  were  
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533,  paras  46 -47.  
564 X. ,  "Aucune not ion  d ' in t érê t  pub l i c  ne peut  jus t i f ie r  le  monopole  docker" ,  Nav igat ion  por ts  &  
indus t r ies ,  1991,  (321) ,  321.  
565 See ECJ  27 March 1990,  Rush Por t uguesa,  C-113/89,  ECR  1990,  I -1417,  para  13;  ECJ  21  
Oc tober  2004,  Commiss ion /  Luxembourg,  C-445/03,  ECR  2004,  I -10191,  pa ra  38.  
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compet i t i on and f reedom of  movement ,  would  be such as  to obs t ruc t  t he  per formance of  such a  

task 566.  In  Raso ,  t he Advocate-Genera l  was  conf ident  t hat  the provis ion o f  temporary por t  

workers  cons t i t u ted no serv ice of  general  economic  in teres t 567.  As  a resul t ,  i t  i s  safe to assume 

that  por t  serv ices  invol v ing por t  l abour  are economic  serv ices  which cannot  be exempted f rom 

the appl icat i on of  t he t reaty provis ions  on,  for  example,  compet i t i on on the grounds of  publ ic  

serv ice obl i gat ions .  I t a l i an law even provides  expl ic i t l y  that  companies  and agenc ies  en joy ing 

an exc lus i ve r i ght  to supply temporary por t  workers  cannot  be cons idered under tak ings  wi th in  

the meaning of  Ar t ic le  106(2)  TFEU 568.  

 

 

 

 

-  Temporary  agency  work  

 

 

225.  As we have ment ioned above 569,  regis t rat i on  or  pool  sys tems for  por t  labour  may enta i l  

res t r ic t ions  on  temporary  agency work ,  which  is  regulated  i n t he  European Union by Di rec t ive 

2008/104/EC of  19  November  2008 on temporary  agency  work .  As  we have a lso  ment ioned 570,  

the general  Serv ices  Di rec t ive does  not  apply to serv ices  of  t emporary work  agenc ies .  

 

 

 

226.  The purpose of  t he Temporary Agency  W ork  Di rec t i ve is  t o ensure the protec t i on  of  

temporary agency workers  and to  improve the qual i t y  of  t emporary agency work  by ensur ing 

that  t he pr inc ip le of  equal  t r eatment  is  appl i ed to temporary agency workers ,  and by  

recognis ing temporary work  agenc ies  as  employers ,  whi l e t ak ing i nto account  t he  need to  

es tabl ish a sui tab le f ramework  for  the use of  t emporary agency work  wi th a v iew to cont r i but i ng  

ef fec t i ve l y  to the c reat i on  of  jobs  and to the deve lopment  of  f l ex ib le forms of  work ing (Ar t .  2) .  

 

 

 

227.  The Temporary Agency W ork  Di rec t ive appl i es  to workers  wi th a cont rac t  of  employment  or  

employment  re lat i onship wi th  a  temporary work  agency who are  ass igned to user  under tak ings  

to work  temporar i l y  under  thei r  superv is ion and d i rec t ion (Ar t .  1(1) ) .  I t  appl i es  to publ ic  and 

pr ivate under tak ings  which are temporary-work  agenc ies  or  user  under tak ings  engaged i n  

economic  ac t i v i t i es  whether  or  not  t hey are  operat i ng  for  gain  (Ar t .  1(2) ) .  A  ‘ temporary agency 

worker ’  i s  def ined as  "a worker  wi th a  cont rac t  of  employment  or  an employment  re lat i onshi p  

                                                             
566 See i n f ra ,  para  1171.  I n  the context  o f  t he  r igh t  t o  s t r i ke ,  the  ILO Commi t tee on F reedom of  
Assoc ia t ion  cons ide red  "genera l  dock  work "  not  an  essent ia l  serv ice  (Commi t tee o f  F reedom of  
Assoc ia t ion ,  In ter im Repor t  -  Repor t  No.  268,  November  1989 ,  Case No.  1493 (Cyprus ) ,  pa ra  666 ) .  
As  we have exp la i ned,  the  reg ime o f  po r t  labou r  s t r i kes  i s  beyond the scope o f  th is  s tudy (see  
supra ,  pa ra  25) .  
567 Op in ion o f  Advocate -Genera l  Fenne l l y  fo r  ECJ  12 Februa ry  1998,  Raso,  C-163/96,  ECR  1998,  I -
533,  para  51,  foo tnote  63.  
568 See i n f ra ,  pa ra  1173.  
569 See supra ,  pa ra  138.  
570 See supra ,  pa ras  168 and 205.  
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wi th a temporary-work  agency wi th a v iew to be ing ass igned to a user  under tak ing to work  

temporar i l y  under  i ts  superv is ion and d i rec t i on"  (Ar t .  3(1) (c ) ) .  As  a  resul t ,  t he  D i rec t i ve  would  

not  onl y apply to commerc ia l  temporary agenc ies  supply ing workers  to por t  operators ,  but  a lso  

to spec ia l  agenc ies  managing a pool  of  por t  workers ,  even i f  they these agenc ies  do not  seek  

commerc ia l  prof i ts .  The only d i f f i cu l t y  is  t hat ,  f or  t he  Di rec t i ve  to apply,  the  worker  must  have 

some k ind of  "employment  re lat i onship"  wi th the pool  agency,  which leaves  i t  unc lear  whether  

the mere regis t rat i on wi th  a pool  organisat ion is  su f f ic ient .  

 

 

 

228.  Under  the pr inc ip le  of  equal  t r eatment ,  t he bas ic  work ing and employment  condi t i ons  of  

temporary agency workers  must  be,  f or  t he  durat i on of  t he i r  ass ignment  at  a user  under tak ing,  

at  leas t  those that  would apply i f  they had been recru i ted d i rec t l y  by that  under tak ing to occupy  

the  same job (see Ar t .  5) .  The Di rec t ive a lso  ensures  access  to  employment ,  co l l ec t ive  

fac i l i t i es  and vocat ional  t ra in ing for  temporary agency workers  (Ar t .  6) .  

 

 

 

229.  Market  access  for  p r ivate employment  agenc ies  is  governed by the fo l lowing provis ion  o f  

Di rec t i ve 2008/104/EC:  

 

1.  Proh ib i t i ons  or  res t r ic t ions  on the use of  t emporary  agency  work  shal l  be j us t i f i ed  

on ly  on grounds of  general  i n teres t  re lat i ng  i n par t icu lar  to  the protec t ion o f  temporary  

agency  workers ,  the  requi rements  of  heal th and safety  at  work  or  t he need to ensure  

that  the l abour  market  f unc t ions  proper ly  and abuses  are prevented.  

2.  By  5 December  2011,  Member  States  shal l ,  a f ter  consu l t ing the soc ia l  par tners  i n  

accordance wi th nat ional  legis lat i on,  col lec t ive agreements  and prac t ices ,  rev iew any  

res t r ic t ions  or  prohib i t i ons  on the use of  t emporary  agency  work  in  order  to ver i fy  

whether  t hey  are j us t i f ied  on the grounds ment ioned in paragraph 1.  

3.  I f  such  res t r ic t ions  or  prohib i t i ons  are l a id down by  co l lec t ive agreements ,  the rev iew 

refer red to i n  paragraph 2 may be car r i ed ou t  by  the soc ia l  par tners  who have 

negot iated the re levant  agreement .  

4.  Paragraphs  1,  2  and 3  shal l  be  wi thout  pre judice  to  nat i onal  requi rements  wi th  regard  

to reg is t rat i on,  l i cens ing,  cer t i f i cat i on,  f i nanc ia l  guarantees  or  mon i tor i ng o f  

temporarywork  agenc ies .  

5.  The Member  States  shal l  i n form the Commiss ion of  the resul ts  of  t he rev iew refer red  

to i n  paragraphs  2 and 3 by  5 December  2011 (Ar t .  4) .  

 

Impor tant l y ,  t h is  provis ion l imi ts  t he grounds which may be i nvoked to jus t i fy  prohib i t i ons  or  

res t r ic t ions  on  the  use of  t emporary agency work .  The provis ion  is  t he  resul t  o f  a d i f f i cu l t  

po l i t i ca l  compromise.  According to  the i n i t i a l  d i rec t ive proposal ,  which was ser ious ly watered  

down in the course of  t he l egis lat i ve process ,  t he Member  States  wou ld  have been under  an  

ob l igat i on to rev iew res t r ic t ions  or  prohib i t i ons  per iodica l ly  and to d iscont inue them i f  t he  
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spec i f ic  condi t i ons  under l y ing them no longer  obta ined 571.  W hi le some commentators  i ns is t  that  

the f i nal  vers ion of  t he  provis ion at  hand does  not  s tate that ,  should the rev iew show 

incompat ib i l i t y  between the nat i onal  ru les  and the European legis la t ion,  the un jus t i f i ed  

res t r ic t ions  and prohib i t i ons  need be l i f ted 572,  the int roduc tory rec i ta ls  t o t he Di rec t ive s t i l l  

emphas ise that  t he i ns t rument  should be implemented " i n  compl iance wi th the  provis ions  of  the  

Treaty regarding the f reedom to provide serv ices  and the f reedom of  es tabl i shment  and wi thout  

pre judice to D i rec t i ve 96/71/EC of  t he European Par l i ament  and of  t he Counc i l  o f  16 December  

1996 concerning the pos t ing of  workers  i n  t he f ramework  of  t he provis ion  of  serv ices"  (Rec i ta l  

(22) ) .  An Exper t  Group set  up by the European Commiss ion  conf i rmed in th is  context  t hat ,  

i r respec t ive of  Ar t ic le 4(4)  of  t he Di rec t ive,  and as  recal l ed by  Rec i ta l  ( 22) ,  Ar t ic les  49 and 56  

TFEU,  as  in terpreted by the ECJ,  impose on Member  States  to respec t  the f reedom of  

es tabl ishment  and the f reedom to provide serv ices  respec t ive l y .  Th is  impl ies  that  in  order  to  be  

compat ib le wi th prevai l i ng Union l aw,  t he nat i onal  ru les  concerned ( imposed at  any l evel )  t hat  

make the  access  or  t he exerc ise of  t emporary agency  work  sub jec t  t o an  author isat i on  regime 

(such as  an obl i gat ion on  the provider  to regis ter ,  to  have a l i cence or  be cer t i f ied before i t  can  

exerc ise  i ts  ac t i v i t i es )  or  an obl i gat i on to make a depos i t  or  to have a f i nanc ia l  guarantee,  or  

any other  type of  res t r ic t ions  or  prohib i t i ons  (e.g. ,  an obl i gat ion on the  provider  t o take a  

spec i f i c  l egal  f orm,  requi rements  that  re late to the  sharehold ing,  prohib i t ion  on the provider  t o  

car ry out  other  ac t i v i t ies ,  res t r ic t ions  or  prohib i t i ons  on the use of  temporary agency work)  

must  be jus t i f i ed and propor t i onate to the a im to be achieved,  in  the l ight  o f  the ECJ case law 

on the f reedom of  es tabl ishment  or  f reedom to p rovide serv ices .  Moreover ,  the Commiss ion 

recal l ed that  regardless  o f  the provis ions  of  Ar t ic l e  4(4)  of  the Di rec t ive,  a Member  State which 

makes the  ac t i v i t y  of  temporary  work  agenc ies  wi th in  i ts  t er r i tor y  cond i t ional  upon those 

agenc ies  being es tab l ished in the count ry is  in  b reach of  t he provis ions  o f  the Treaty on the 

f reedom to provide serv ices 573.  In  addi t i on,  i n  the context  of  EU f ree movement  law,  the onus  of  

proof  is  on the Member  S tate ,  which means that  the rev iew requi red by the Temporary Agency  

W ork  Di rec t ive  should  in  our  v iew inc lude an  in-depth assessment  of  t he  present -day  

jus t i f i cat i on of  any res t r ic t ion or  prohib i t i on.  

 

In  the count ry chapters  in  Volume I I ,  we shal l  examine the prohib i t i ons  or  res t r ic t ions  on  

temporary agency work  which apply i n  the por ts  or  t he 22  mar i t ime Member  States .  Suc h 

prohib i t i ons  or  res t r ic t i ons  may take the form of ,  for  example,  a complete  ban on temporary  

agency  work ,  a pr i or i t y  o f  reg is tered  por t  workers  over  t emporary agency workers  ( i f  t he  lat t e r  

may be  h i red i n t he event  of  a shor tage of  por t  workers  onl y) ,  an exc lus ive  r ight  f or  por t  

workers '  pool  agenc ies  to  re l y  on  general  temporary work  agenc ies ,  or ,  conversel y,  and to the  

extent  t hat  a por t  workers '  pool  can i tse l f  be cons idered a temporary work  agency wi th in the  

                                                             
571 See Ar t .  4  o f  the  Proposa l  fo r  a  D i rec t i ve  o f  the  European Par l iament  and the Counc i l  on  work i ng  
cond i t ions  fo r  temporary  work ers ,  B russe ls ,  20 March 2002,  COM(2002)  149 f ina l ,  OJ  27  Augus t  
2002,  C 203E/1.  
572 See Ek lund,  R. ,  "W ho Is  A f ra id  o f  the  Temporary  Agenc y W ork  Di rec t i ve?" ,  in  Ek lund,  R. ,  Hager ,  
R. ,  K le ineman,  J .  and W ängberg,  H. -Å .  (Eds . ) ,  Skr i f te r  t i l l  Anders  V ic tor ins  minne ,  Uppsa la ,  Ius tus ,  
2009,  (139 ) ,  147 -148;  W arneck ,  W . ,  Temporary  agency  work  ‒  gu ide  for  t ranspos i t ion  a t  nat iona l  
leve l ,  B russe ls ,  European Trade Union  Ins t i tu te ,  2011 ,  
h t tp : / / www. etu i . o rg /Pub l i ca t ions2/Repor ts /Temporary-agency -work -gu ide - for - t ranspos i t ion -a t -
nat iona l - leve l ,  21 .  
573 Expe r t  Group Transpos i t ion  o f  D i rec t i ve  2008/104/EC on Tempora ry  agency work ,  Repor t ,  Augus t  
2011,  Brusse ls ,  European Commiss ion,  33,  and the f ur ther  re fe rences  to  ECJ  judgments .  
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meaning of  Di rec t i ve 2008/104/EC,  an obl i gat i on on por t  employers  to h i re  temporary workers  

f rom th is  pool  and a concomi tant  ban on permanent  employment  under  employment  condi t ions  

governed by general  l abour  law.  

 

Relevant  c r i t er i a  t o assess  the l egi t imacy of  proh ib i t i ons  or  res t r ic t ions  on  temporary agency  

work  in  f avour  of  a por t  workers '  pool  might  i nc lude:  (1)  the necess i t y  of  such ar rangements  i n  

v iew of  the  i r regular i ty  of  por t  t r af f i c  and the  spec i f i c  charac ter is t ics  of  por t  l abour  which  

cannot  be met  by temporary work  agenc ies ;  (2 )  the voluntary nature of  the dec is ion by 

employers  to grant  an  exc lus ive or  preferent i a l  r i ght  t o t he pool ,  the  r ight  f or  employers  not  t o  

par t ic i pate i n  a pool  sys tem,  and the  r ight  to  d i rec t ly  re l y  on  work  agenc ies  i f  the pool  is  unable 

to supply suf f ic i ent  workers ;  (3)  the necess i ty  o f  the exc lus i ve or  preferent i a l  r ight  to mainta in  

the economic  v iab i l i t y  of  t he pool ;  (4)  guarantees  by the pool  i n  t erms of  con t inuous  avai l abi l i t y  

of  por t  workers  and qual i t y  and safety of  work ,  through the organisat i on of  spec i f i c  t r a in ing.  

 

 

 

 

-  The European Convent ion on Human Rights ,  the  Char ter  of  Fundamenta l  Rights  of  t he  

European Union and the European Soc ia l  Char ter  

 

 

230.  As we have exp la ined above 574,  legal  i ns t ruments  protec t ing f reedom of  assoc iat ion may 

become re levant  where,  as  a resul t  o f  t he exis tence of  a  c losed shop,  a union  shop or  a  

preferent ia l  shop,  access  to  the  por t  labour  market  is  l egal l y  or  fac tual l y  reserved for  members  

of  a  t rade union.  

 

The European Convent ion on Human R ights  guarantees  f reedom of  assoc iat i on,  i nc luding the  

r ight  t o form and to jo in  t rade unions  for  the protec t i on of  one’s  in teres ts  (Ar t .  11(1) ) .  The 

Convent ion does  not  conta in expl ic i t  prov is ions  on the r ight  not  to jo in a t rade union.  The 

draughtsmen of  the European Convent ion del iberate l y  d id not  ment ion negat i ve f reedom of  

assoc iat ion,  because they were aware that  th is  cou ld cause problems wi th regard to c losed-

shop sys tems in cer ta in  count r i es .  However ,  t h is  d id not  prevent  t he European Cour t  of  Human 

Rights  (ECHR) f rom tak ing a c lear  s tance on c losed shop s i t uat i ons .  The ECHR’s  f i rs t  dec is ion 

deal i ng wi th a c losed shop was Young,  James and Webster  v  UK ,  where  the appl icants  had 

been d ismissed because they refused to jo in the t rade un ions  wi th which the i r  employer ,  Br i t i sh 

Rai l ,  had s igned a c losed shop agreement  when they  were  a l ready  employed.  The Cour t  

dec ided that  a threat  o f  d ismissal  invol v ing l oss  of  l i ve l ihood is  a most  ser ious  form of  

compuls ion and that  the l imi ta t ion  imposed upon the  appl icants '  negat ive f reedom of  

assoc iat ion was d ispropor t ionate and in breach of  Ar t ic le 11 of  t he Convent ion 575.  In  Sibson v 

UK 576,  the appl icant  wou ld have had to move to another  depot  should he dec ide not  to jo in a 

par t icu lar  t rade union.  The fac ts  d i f f ered f rom Young,  James and Webster  in  at  l eas t  three  

respec ts .  F i rs t ly ,  S ibson used to be a union-member ,  but  res igned fo l l owing  a personal  d ispute.  

                                                             
574 See supra ,  pa ra  128 et  seq.  
575 ECHR,  13 Augus t  1981.  
576

 ECHR,  20 Apr i l  1993.  
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He was wi l l ing to re jo in the  union i f  he received a  publ ic  apology,  which showed that  he  d id not  

oppose re jo in ing the union on account  of  any spec i f i c  convic t i ons .  Secondly,  the c losed shop 

agreement  was not  yet  i n  force when the appl icant  res igned.  Thi rd l y ,  the Cour t  noted that  

Young,  James and W ebster  were faced wi th threat  of  d ismissal  i nvol v ing  loss  of  l i ve l ihood,  

whereas  Sibson had the opt ion to move to a nearby  depot ,  where he  would have no obl igat i on  

to jo in the union,  and where h is  work ing condi t ions  would not  be much di f ferent  than before .  

These fac tors  l ed  the major i ty  of  the Cour t  to  dec ide  that  t here had been no v io lat i on of  Ar t ic le  

11 of  the ECHR.  In Sigur jonsson v  Ice land 577,  the  appl icant  was  obl iged to jo in a spec i f i c  

assoc iat ion,  Frami ,  in  order  to  reta in a tax i  dr i ver ’s  l i cence,  which wou ld  be revoked i f  he l ef t  

the  assoc iat ion.  I n  th is  case,  the  obl i gat ion  to  jo in  a  union was imposed by nat ional  l egis lat ion .  

The Cour t  held that  Ice land could promote Frami ’s  a ims in some other  way,  and that  impos ing a  

duty of  membership cont rary to the appl icant ’s  convic t ions  was a d ispropor t i onate in ter ference 

wi th  h is  r i ght  under  Ar t i c le 11  of  t he ECHR.  In  Sörensen and Rasmussen 578,  the appl icants 

c la imed that  Danish l egi s lat ion,  which permi t t ed the  exis tence of  c losed shop agreements  i n  

the pr ivate sec tor ,  breached the negat i ve aspec t  of  the r ight  to assoc iate.  They argued that  t he  

compuls ion to become members  of  a t rade un ion ,  a l though they d isagreed wi th i ts  pol i t i ca l  

v iews,  v io lated Ar t ic l e 11 of  the Convent ion.  The Dan ish Government  contes ted tha t  the r ight  to  

f reedom of  assoc iat ion,  as  in terpreted by the Cour t  in  Young,  James and Webster ,  

encompassed a r ight  f o r  the  appl icant  not  t o be  member  of  an assoc iat ion.  The ECHR 

re i terated that  Ar t ic l e 11 has  to  be v iewed as  encompass ing a r i ght  not  t o be forced to jo in an  

assoc iat ion as  wel l  as  the r i ght  t o jo in an assoc ia t ion.  I t  conc luded that  Denmark  had fa i l ed to  

protec t  t he appl icants '  negat i ve r i ght  t o t rade un ion f reedom and that  there  had,  t herefore,  

been a v io lat i on of  Ar t ic l e  11.  

 

Under  the European Convent ion on Human R ights  and Fundamental  Freedoms,  no d is t i nc t ion is  

made between ' l egal '  and  'vo luntary '  c losed shop ar rangements  and,  what  is  more,  States  have 

a duty to guarantee ef fec t ive en joyment  of  f r eedom of  assoc iat ion.  I n Sorensen and Rasmussen 

v .  Denmark ,  t he Cour t  observed that ,  by  v i r t ue of  Ar t ic le  1  of  the  Convent ion,  each Cont rac t i ng  

Par t y shal l  secure to everyone wi th in i ts  jur isd ic t ion the r i ghts  and f reedoms def ined in the  

Convent ion.  The d ischarge of  th is  general  duty may enta i l  pos i t i ve obl i gat ions  i nherent  i n  

ensur ing  the  ef fec t i ve exerc ise of  the  r ights  guaranteed by the Convent ion.  Thus ,  i n  the  context  

of  Ar t ic l e 11,  a l t hough the essent ia l  ob jec t  is  to protec t  the i ndiv idual  agains t  arb i t r ary 

in ter ference by pub l ic  author i t i es  wi th  the  exerc ise of  t he  r ights  protec ted,  the nat i ona l  

author i t i es  may in cer ta in c i rcumstances  be obl i ged to i n tervene in the re lat i onship between 

pr ivate i ndiv iduals  by tak ing reasonable and appropr iate measures  to secure the ef fec t i ve  

en joyment  of  those r ights ,  such as  the negat i ve r ight  t o f reedom of  assoc iat i on 579.  

 

There are no ECHR ru l i ngs  on the compat ib i l i t y  wi th Ar t ic l e 11 of  a preferent ia l  shop.  

 

In  2009,  t he European Cour t  of  Human Rights  he ld that  Ar t ic l e 14 of  t he Convent ion for  the  

Protec t i on of  Human R ights  and Fundamental  Freedoms,  wh ich guarantees  non-disc r iminat i on,  

taken together  w i th Ar t ic le 11 on f reedom of  assoc iat i on,  had been v io lated by Russ ia in  a case 

                                                             
577 ECHR,  30 June 1993.  
578 ECHR,  11 January 2006.  
579 ECHR 11 January 2006,  Sorensen and Ras mussen v .  Denmark .  
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where the  Kal i n ingrad seapor t  company had used var ious  techniques  to  encourage employees  

to re l i nquish thei r  union membership,  i nc lud ing thei r  r e-ass ignment  t o spec ia l  work  teams wi th  

l imi ted oppor tuni t ies ,  d i smissals  subsequent l y  f ound unlawful  by  the cour ts ,  decrease o f  

earnings ,  d isc ip l i nary  sanc t ions ,  etc .  I n  addi t i on,  despi te the exis tence in domest ic  c iv i l  l aw at  

the  t ime of  a  b lanket  prohib i t i on agains t  d isc r iminat ion  on the ground of  t rade-union  

membership or  non-membership,  the judic ia l  author i t ies  had refused to examine the appl icants ’  

d isc r iminat i on complaints  having  held that  d isc r iminat ion could  onl y  be es tabl ished in c r iminal  

proceedings 580.  

 

Exc lus ive  or  preferent i a l  r ights  for  re lat i ves  and male  workers  may be  held cont rary to the  

Convent ion as  we l l 581.  

 

F inal l y ,  i t  should be ment ioned that  a personal  l i cence to per form por t  labour  may be  

cons idered a  "possess ion"  t he  peacefu l  en joyment  of  which is  guaranteed by the Fi rs t  Protocol  

to  the European Human Rights  Convent ion (Ar t .  1) ,  which protec ts  the r i ght  to proper t y .  As  a  

resul t ,  s tate measures  for  the revocat ion of  such l i cences  may be cha l lenged under  th is  

Protoco l 582.  

 

 

 

231.  Several  r i ghts  recognised under  the Char ter  o f  Fundamental  Rights  of  t he European Union  

can be par t icu lar l y  be re levant  t o por t  l abour - re lated issues  as  wel l .  

 

F i rs t  of  a l l ,  t he  Char ter  express l y ment ions  the  f reedom to choose an  occupat ion  and to  

conduct  a bus iness :  

 

Ar t ic le 15.  Freedom to choose an occupat ion and r i ght  to engage in work   

1.  Everyone has  the r i ght  to engage in  work  and to pursue a  f reely  chosen or  accepted  

occupat ion.   

2.  Every  c i t i zen  of  t he  Un ion has  the f reedom to seek  employment ,  t o  work ,  to  exerc ise  

the r i ght  of  es tabl ishment  and to prov ide serv ices  i n any  Member  State.   

3.  Nat ionals  of  th i rd count r i es  who are author ised to work  i n  the ter r i t or ies  of  the  

Member  States  are ent i t l ed  to work ing  condi t ions  equivalent  to  those of  c i t i zens  of  t he  

Union.  

 

Ar t ic le 16.  Freedom to conduct  a bus iness   

The f reedom to conduct  a  bus iness  in accordance wi th Union law and nat i ona l  laws and 

prac t ices  is  recognised.  

 

In  add i t ion,  the Char ter  guarantees ,  in ter  a l ia ,  non-disc r iminat i on (Ar t .  21) ,  f reedom o f  

assembly and of  assoc iat ion (Ar t .  12) ,  the workers '  r ight  t o i n format ion and consul tat ion wi th in  

                                                             
580 ECHR 30 Ju l y  2009,  Dan i l enkov vs .  Russ ia ,  App l i ca t i on  no.  67336/ 01.  
581 See i n f ra ,  pa ra  889 and 1394.  
582 Mal t ese case law:  see i n f ra ,  para  1397.  
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the  under tak ing (Ar t .  27) ,  the r i ght  of  co l l ec t i ve bargain ing and ac t ion (Ar t .  28) ,  t he  r ight  of  

access  to p lacement  serv i ces  (Ar t .  29)  and fa i r  and jus t  work ing condi t i ons  (Ar t .  31) .  

 

 

 

232.  The European Soc ia l  Char ter  conf i rms,  fo r  example,  t hat  everyone shal l  have the  

oppor tuni t y  t o earn  h is  l i v i ng in an occupat ion f reel y entered upon,  condi t i ons  (Par t  I ,  i t em 1) .  

I t  recognises  f reedom of  assoc iat ion and the r i ght  to  bargain  col l ec t i ve l y  (Par t  I ,  i t ems 5 and 

6) .  The nat i onals  of  any one of  the Par t i es  have the r i ght  to engage in any  gainfu l  occupat ion  

in t he ter r i t ory of  any one of  the others  on a foot ing of  equal i t y  wi th the nat i onals  of  the l at t er ,  

sub jec t  t o res t r ic t i ons  based on cogent  economic  or  soc ia l  reasons  (Par t  I ,  i tem 18) .   

 

On the r ight  t o choose an  occupat ion,  t he Char ter  provides  the fo l l owing:  

 

Ar t ic le 18 – The r i ght  t o engage in a gainfu l  occupat ion in t he ter r i tor y of  other  Par t i es  

With a v iew to ensur ing  the ef fec t ive exerc ise of  t he  r ight  t o engage in a gainfu l  

occupat ion i n t he ter r i t ory  of  any  other  Par ty ,  t he Par t ies  under take:  

1.  t o  apply  ex is t i ng regulat i ons  i n a spi r i t  o f  l i bera l i ty ;   

2 .  t o  s imp l i fy  ex is t i ng  fo rmal i t i es  and to reduce or  abol ish chancery  dues  and other  

charges  payable by  fore ign workers  or  thei r  employers ;   

3 .  t o  l i bera l ise,  i ndiv idual ly  or  col l ec t ive ly ,  regu lat i ons  governing the employment  o f  

fore ign workers ;  

and recognise:   

4.  t he r i ght  of  thei r  nat iona ls  to l eave the count ry  to engage in a gainfu l  occupat ion i n  

the ter r i t or i es  of  t he other  Par t i es .   

 

A separate ar t ic le  deals  wi th the r i ght  of  migrant  workers  and thei r  f ami l ies  to protec t ion and 

ass is tance (Par t  I I ,  Ar t .  19) .  

 

On several  occas ions ,  t he European Commi t tee o f  Soc ia l  Rights ,  a superv isory body  of  t he  

European Soc ia l  Char ter ,  inves t i gated poss ib le c losed shop s i t uat i ons  in the por t  sec tor ,  

espec ia l ly  i n  Belg ium 583 and  France 584.  

 

In  Mal ta,  t he European Soc ia l  Char ter  was  refer red to i n  t he context  of  d isc r iminat i on  of  female  

por t  workers 585.  

 

 

 

 

                                                             
583 See i n f ra ,  pa ra  470.  
584 See i n f ra ,  pa ra  886.  
585 See i n f ra ,  pa ra  1394.  
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-  Summary  of  EU law requi rements  

 

 

233.  S impl i f y i ng  exis t i ng  EU law,  i t  would appear  that  res t r ic t i ve pool  or  reg is t rat i on sys tems  

can only be jus t i f i ed under  EU ru les  i f  the general  in teres t  and espec ia l l y  t he soc ia l  protec t i on  

of  workers  demonst rably  requi re such an except ional  l abour  market  set -up,  i f  t he sys tem is  

non-disc r iminatory and fu l l y  compat ib le wi th human r ights ,  i f  res t r ic t i ons  on access  to the  

market  f or  the provis ion o f  work force  are propor t i onate and do  no got  beyond what  is  necessary  

in  order  t o at ta in the pub l ic  in teres t  ob jec t i ve concerned,  and,  more spec i f i ca l ly ,  i f  the sys tem 

is  kept  f r ee of  any addi t ional  res t r ic t i ons  on employment ,  res t r ic t ive work ing prac t ices  and 

abuses .  Vague references  to soc ia l  protec t ion or  safety ob jec t ives  which do not  expla in why 

appl icable res t r ic t ions  are indeed necessary wi l l  not  suf f ice as  jus t i f i cat i on.  In sum,  EU law 

al l ows Member  States  and soc ia l  par tners  to choose between a f ree and open por t  labour  

market  or  an ef f ic i ent  and sus ta inable regis t rat i on or  pool  sys tem which  is  not  af fec ted by  

res t r ic t ive excesses ,  e i ther  in  the l aw or  i n  prac t ice.  

 

 

 

 

6.3.3.  Facts and f igures 

 

 

234.  The number  of  employers  and workers  invol ved in por t  l abour  in  t he EU is  ext remely  

d i f f i cu l t  to  assess .  F i rs t  of  a l l ,  t here is  a wide var iet y of  poss ib le employment  re lat i onships ,  

and in  an i nc reas ing number  of  Member  States ,  por t  workers  are employed under  genera l  

labour  l aw condi t i ons ,  which makes i t  n igh imposs ib le to ident i f y  por t  workers  as  a spec ia l  

occupat ional  category.  In  addi t i on,  f ew Member  S tates  mainta in spec i f i c  o f f i c ia l  s tat is t ics  on  

por t  l abour .  

 

 

 

235.  I n  the European Union,  s tat is t ics  on economic  ac t i v i t i es  are commonly based on the  

NACE 586 c lass i f i cat i on.  NACE is  der i ved f rom the  Uni ted Nat ions ’  In ternat i onal  Standard 

Indus t r i a l  C lass i f i cat i on of  a l l  Economic  Ac t i v i t i es  ( ISIC) 587.  ISIC and NACE share the same 

high- leve l  i tems,  but  NACE is  more deta i l ed at  l ower  levels .  Stat is t ics  produced on the bas is  of  

NACE are comparable at  European and,  i n  general ,  a t  g lobal  l evel 588.   

 

NACE Code 52.24 deals  wi th “cargo handl i ng” ,  and may at  f i rs t  s ight  appear  re levant  t o t he  

present  s tudy.  However ,  NACE Code 52.24 inc ludes ,  i n  addi t i on to s tevedor ing ac t iv i t i es  i n  

por ts ,  a l l  l oading and un loading of  goods  or  passenger  l uggage i r respec t ive of  the mode of  

                                                             
586 F rom the F renc h 'Nomenc la ture  s ta t i s t ique des  ac t i v i tés  économ iques  dans  la  Communauté  
européenne ' ,  o r  'S ta t i s t i ca l  C lass i f i ca t ion  o f  Econom ic  Ac t iv i t ies  in  the European Communi ty ' ) .  
587 See supra ,  pa ra  82.  
588 Euros ta t ,  NACE Rev .  2 .  S ta t i s t i ca l  c lass i f i ca t ion  o f  economic  ac t i v i t ies  in  the European  
Commun i ty ,  Luxembourg,  Of f i ce  for  Of f i c ia l  Pub l i ca t ions  o f  the  European  Communi t ies ,  2008,  
h t tp : / /epp. eu ros ta t .ec .eu ropa.eu/cache/ ITY_OFFPUB/KS-RA-07-015/EN/KS-RA-07-015-EN.PDF,  14.  
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t ranspor t  as  wel l  as  the l oading and unloading of  f re ight  ra i lway  cars .  On the  other  hand,  the  

Code exc ludes  the operat i on of  terminal  fac i l i t i es ,  which is  deal t  wi th under  Codes 52.21 

( 'Serv ice ac t i v i t ies  i nc identa l  t o  l and t ranspor tat ion ' ) ,  52.22 ( 'Serv ice ac t iv i t i es  inc identa l  t o  

water  t r anspor tat i on ' )  and 52.23 ( 'Serv ice ac t iv i t ies  inc identa l  t o  a i r  t ranspor tat ion ' ) .  Code 

52.22,  then,  compr ises ,  in ter  a l i a ,  the operat i on of  terminal  f ac i l i t ies  such as  harbours  and 

p iers ,  but  general l y  the  lat ter  code seems to concern typical  por t  and waterway author i ty  

func t i ons  rather  than on the handl i ng of  goods 589.  In  sum,  s tat is t ics  col l ec ted under  NACE Code 

52.24 do not  appear  to prov ide suf f ic i ent ly  f ocused informat ion on cargo handl i ng i n por ts  or  on  

por t  l abour  wi th in the mean ing of  t he present  s tudy.  

 

However ,  i nd i v idual  EU Member  States  may adopt  a more deta i led c lass i f i ca t ion.  As  a mat ter  of  

fac t ,  NACE regulat ions  a l low Member  States  to use a nat i onal  vers ion der ived f rom NACE for  

nat ional  purposes .  Such nat ional  vers ions  must ,  however ,  f i t  i n to  the s t ruc tura l  and h ierarchical  

f ramework  of  NACE.  Mos t  of  the  Member  States  have developed nat ional  vers ions ,  usual l y  by  

adding a f i f th  d ig i t  f or  nat ional  purposes .  I n the count ry chapters  in  Volume I I ,  we shal l  

inves t i gate which EU Member  States  c reated a  separate nat i ona l  NACE Code for  cargo 

handl i ng in por ts .  

 

 

 

236.  The European Union adheres  to the ISCO-08 c lass i f i cat i on of  occupat ions 590,  which  

however  does  not  ident i f y  por t  labourers  as  a spec i f i c  category e i t her 591.  

 

 

 

237.  W i th the help  of  a ques t i onnai re and based on our  own research,  we have at tempted to  

col lec t  f i gures  on por t  l abour  i n  the 22 mar i t ime Member  s tates .  On tha t  bas i s ,  the tota l  number  

of  por t  workers  in  t he EU may be very rough ly es t imated at  some 110,000.  The number  of  por t  

employers  is  even more d i f f i cu l t  t o  es t imate;  a reasonable guess  based on  imper fec t  data may 

ar r ive at  some 2,200 such employers .  

 

 

 

238.  Most  European por t  workers '  unions  are af f i l ia ted  to the European Transpor t  W orkers ’  

Federat ion (ETF) ,  which  was c reated i n 1999.  ETF,  which is  af f i l i a ted to ITF,  uni tes  t rade 

                                                             
589 See Euros ta t ,  NACE Rev .  2 .  S ta t i s t i ca l  c lass i f i ca t ion  o f  economic  ac t i v i t ies  in  the European  
Commun i ty ,  Luxembourg,  Of f i ce  for  Of f i c ia l  Pub l i ca t ions  o f  the  European  Communi t ies ,  2008,  
h t tp : / /epp. eu ros ta t .ec .eu ropa.eu/cache/ ITY_OFFPUB/KS-RA-07-015/EN/KS-RA-07-015-EN.PDF,  241.  
590 Commiss ion Regula t i on  (EC)  No 1022/2009 o f  29 Oc tober  2009 amending Regula t ions  (EC)  No  
1738/2005,  (EC)  No 698 /2006 and (EC)  No 377/2008 as  regards  the In ternat iona l  S tandard  
Class i f i ca t ion  o f  Occupat i ons  ( ISCO),  OJ 30 Oc tobe r  2009,  L  283/3 ;  Commiss ion Recommendat ion  
No.  2009/824/EC of  29  Oc tober  2009 on t he use o f  the  In te rnat iona l  S tandard Class i f i ca t ion  o f  
Occupat ions  ( ISCO-08) ,  OJ  10 November  2009,  L  292/31.  A  paper  f rom  2009 ment ions  that  not  a l l  
EU Member  S ta tes  made use o f  ISCO and that  F rance,  Germany,  t he  Net he r l ands  and the Uni ted  
K ingdom main ta ined t he i r  own c l ass i f i ca t ions  o f  occupat i ons  (B rousse,  C. ,  "The 2008 ed i t i on  o f  the  
In ternat iona l  C lass i f i ca t ion  o f  Occupat ions  ( ISCO) and i t s  impl i ca t ions  for  F rance" ,  Courr i e r  des  
s ta t i s t iques  2009,  No.  15,  h t tp : / / www. insee. f r / f r / f f c /docs_f fc /cse15c .pdf ,  (17 ) ,  17) .  
591 See supra ,  pa ra  82.  
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un ions  i n the sec tors  o f  ra i lways ,  road t ranspor t  and logis t ics ,  mar i t ime t ranspor t ,  in land 

waterways ,  c iv i l  av iat i on ,  por ts  and docks ,  tour ism and f isher ies .  However ,  a number  o f  

impor tant  l e f t -wing unions  in France,  Greece,  Spain and Sweden have jo ined the European 

Zone of  the Internat i onal  Dockworkers  Counc i l  ( IDC) .  

 

ETF was unable to s tate the tota l  number  of  por t  workers  represented by the i r  af f i l i a tes 592.  IDC 

informed us  that  they have 17,750 European members  ( in  Cyprus ,  Denmark ,  France,  Greece,  

I ta l y ,  Mal ta,  Por tugal ,  Spa in,  Sweden and the Uni ted Kingdom) 593.  As  we sha l l  see below 594,  

t rade union dens i t y  among por t  workers  is  a lmost  everywhere h igher  t han the  average for  the  

nat ional  economy as  a whole.  

 

 

 

239.  In  2006,  the European Commiss ion noted tha t  f i xed term cont rac ts ,  par t - t ime work ,  on-cal l  

and zero-hour  cont rac ts ,  h i r i ng through temporary  employment  agenc ies  and f reelance 

cont rac ts  had become an es tabl ished feature of  t he European labour  marke t ,  account ing for  25  

per  cent  of  t he work force 595.  A 2009 repor t  i nd icates  that  i n  t he  EU,  Belg ium,  France,  Germany,  

I ta l y ,  the Nether lands ,  Spain,  and the Uni ted Kingdom have a par t icu lar l y  wel l -developed 

temporary agency work  sec tor 596.  The repor t  however  d id not  pay spec i f i c  at tent i on  to  temporary 

agency  work  i n  por ts .  In  several  of  t he count r i es  jus t  ment ioned prohib i t i ons  or  res t r ic t ions  on  

temporary agency work  app ly.  I n  the absence o f  re l i able s tat is t ics ,  we were unable to provide  

an es t imate of  the number  of  temporary agency workers  in  EU por ts .  

 

Fur ther  data  for  2009 ‒  which are not  spec i f i c  t o  por t  l abour  e i ther ,  yet  provide i nteres t i ng  

background informat ion ‒  ind icate that  t he Member  States  regis ter i ng h igher  numbers  of  f i xed-

term workers  in  propor t ion to the tota l  number  of  employees  were Poland (26.5 per  cent ) ,  Spain  

(25.4 per  cent ) ,  Por tuga l  (22  per  cent ) ,  Nether lands  (18.2 per  cent ) ,  S lovenia (16.4per  cent ) ,  

Sweden (15.3 per  cent ) ,  F in land (14.6 per  cent )  and Germany (14.5 per  cent ) .  A lso in 2009,  the  

h ighes t  shares  as  to temporary agency workers  in  re lat i on to tota l  ac t i ve  work ing populat i on  

could be found in the UK (3.6 per  cent ) ,  Nether lands  (2.5  per  cent ) ,  Belg ium (1.7  per  cent ) ,  

France (1.7 per  cent )  and Germany (1.6 per  cent ) 597.    

                                                             
592 For  ETF a f f i l i a t es ,  see h t t p : / /www. i t f g loba l .o rg / e t f /e t f -a f f i l i a t es .c fm .  
593 For  a  l i s t  o f  IDC af f i l i a tes ,  see  
h t tp : / / www. idcdock worke rs .org / i ndex.php?opt i on=com_content& task=v iew&id=51&I tem id=45.  
594 See i n f ra ,  no .  309.  
595 "Commiss ion launches  open debate :  Modern i z i ng l abou r  l aw t o  meet  the  cha l l enges  o f  the  21s t  
century" ,  P ress  re l ease,  Brusse ls ,  22 November  2006,  IP /06/1604,  h t tp : / /eu ropa.eu/ rap id / press -
re l ease_IP -06 -1604_en.h t m?loca le=f r ;  see a ls o  European Foundat i on fo r  the  I mprovement  o f  L i v ing  
and W ork ing Condi t i ons ,  Tempora ry  agency  work  in  an en la rged European Union,  Luxembourg,  
Of f i ce  for  Of f i c ia l  Pub l i ca t ions  o f  the  European Communi t ioes ,  2006,  
h t tp : / / www. eu ro found.eu ropa.eu/pub l i ca t ions /h tm l f i les /e f05139.h tm ,  45 p .  
596 European  Foundat ion fo r  the  Improvement  o f  L iv i ng  and W ork ing Condi t i ons ,  Tempora ry  agenc y  
work  and co l lec t i ve  barga in ing  in  t he  EU ,  2009,  
h t tp : / / www. eu ro found.eu ropa.eu/docs /e i ro / tn0807019s / tn0807019s .pdf .  
597 European Commiss ion,  Implementa t ion  by  Member  S ta tes  o f  Counc i l  D i rec t i ve  91/383/EC of  25  
June 1991 supp lement ing the measures  to  encourage  improvements  in  the safe t y  and hea l t h  a t  work  
o f  worke rs  w i th  a  f i xed -du ra t ion  employ ment  re la t i onsh ip  o r  a  temporary  employment  re la t ionsh ip .  
Commiss ion S ta f f  Work ing Paper ,  B russe ls ,  22 Ju l y  2011,  SEC(2011)  982 f ina l ,  51 .  



 

206 

 

6.4. Qualifications and training 
 

 
6.4.1. Regulatory set-up 

 
 
240.  There are cur rent l y  no spec i f i c  EU ru les  on t ra in ing for  por t  workers .  

 

The only except ion is  t he  Bulk  Terminals  Di rec t ive  which  requi res  that  personnel  at  so l i d  bulk  

terminals  in  EU por ts  be t ra ined in safety mat ters 598.  

 

 

 

241.  D i rec t i ve 2005/36/EC on the recogni t ion of  profess ional  qual i f i cat i ons  es tabl ishes  ru les  

according to which a Member  State wh ich makes access  to or  pursui t  o f  a regulated pro fess ion  

in i ts  ter r i t or y cont ingent  upon possess ion of  spec i f i c  profess ional  qual i f i cat ions  ( the hos t  

Member  State)  shal l  r ecognise profess ional  qual i f i cat ions  obta ined in one or  more other  

Member  States  ( the home Member  State)  and which a l l ow the holder  of  t he said qual i f i cat i ons  

to pursue the same profess ion there,  f or  access  to  and pursui t  o f  t hat  profess ion (Ar t .  1) .  

 

I t  appl i es  to a l l  nat i onals  of  a Member  State wishing to pursue a regula ted profess ion in a  

Member  State,  i nc luding those belonging to the l i bera l  profess ions ,  other  than that  i n  which 

they  obta ined thei r  profess ional  qual i f i cat i ons ,  on  e i t her  a sel f -employed or  employed bas is  

(Ar t .  2(1) ) .  

 

A ‘ regulated profess ion’  i s  def ined as  "a profess ional  ac t iv i ty  or  group of  profess ional  

ac t iv i t i es ,  access  to which,  the pursui t  o f  which,  or  one of  t he modes of  pursui t  o f  which is  

sub jec t ,  d i rec t ly  or  indi rec t ly ,  by  v i r tue of  legis lat i ve,  regulatory  or  adminis t rat ive  provis ions  to  

the possess ion of  spec i f i c  profess ional  qual i f i cat ions"  (Ar t .  3(1) (a) ) .  

 

The Di rec t ive  ensures  the  f ree  provis ion  of  serv ices  (Ar t .  5)  as  wel l  as  f reedom of  

es tabl ishment  (Ar t .  10 et  seq. ) ,  esp.  equal  t reatment  and recogn i t ion of  qual i f i cat ions  (Ar t .  12 

and 13) .  

 

I f ,  in  a Member  State,  access  to or  pursui t  o f  cer ta in ac t i v i t i es ,  i nc luding l oad ing and unloading 

of  vessels ,  i s  cont ingent  upon possess ion of  general ,  commerc ia l  or  profess ional  knowledge 

and apt i t udes ,  t hat  Member  State shal l  recognise previous  pursui t  o f  t he  ac t i v i ty  i n  another  

Member  State as  suf f ic ient  proof  of  such knowledge and apt i t udes .  The ac t i v i t y  must  have been 

pursued for  a cer ta in number  of  years  (Ar t .  16 j ° Ar t .  18 and L is t  I I  o f  Annex IV) .  

 

The Di rec t ive  express l y s tates  that  persons  benef i t i ng  f rom the recogni t ion of  profess iona l  

qual i f i cat i ons  shal l  have a knowledge of  l anguages necessary for  prac t is ing the profess ion i n  

the hos t  Member  State (Ar t .  53) .  

                                                             
598 See i n f ra ,  pa ra  251.  
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242.  As  we have seen,  Regula t ion (EEC)  No.  1612/68 on f reedom of  movement  for  workers  

wi th in the Communi t y 599 con f i rms the r i ght  of  workers  of  other  Member  States  to have access  to 

t ra in ing in vocat ional  schools  and ret ra in ing cent res  under  the same condi t i ons  as  nat i onal  

workers  (Ar t .  7(3) ) .  

 

 

 

243.  The Occupat ional  Hea l th and Safety Framework  Di rec t i ve (Di rec t i ve 89/391/EEC)  obl i ges  

employers  to ensure that  each worker  receives  adequate t ra in ing on safety  and heal th mat ters  

(Ar t .  12) .  

 

 

 

244.  The Temporary Agency W ork  Di rec t ive obl i ges  Member  States  to take sui table measures  

or  promote d ia logue between the soc ia l  par tners ,  in  accordance w i th thei r  nat i onal  t radi t i ons  

and prac t ices ,  in  order  t o (1)  improve temporary  agency workers '  access  to t ra in ing and to 

chi ld-care fac i l i t i es  i n  t he temporary-work  agenc ies ,  even in t he per iods  between thei r  

ass ignments ,  in  order  t o enhance thei r  career  development  and employabi l i t y ;  and (2)  improve 

temporary agency workers '  access  to t ra in ing for  user  under tak ings '  workers  (Ar t .  6(5) ) .  

 

 

 

245.  As  we w i l l  exp la in below 600,  a  European Qual i f i cat ions  Framework  (EQF)  is  cur rent l y  being 

developed,  which may a lso be re levant  t o por t  workers .  

 

 

 

246.  According  to  the European Soc ia l  Char ter ,  everyone has  the  r ight  t o appropr iate fac i l i t i es  

for  vocat iona l  t ra in ing (Par t  I ,  i tem 10) .  In  i ts  Par t  I I ,  the Char ter  devotes  a spec ia l  ar t ic l e t o  

th is  mat ter :  

 

Ar t ic le 10 – The r i ght  t o vocat iona l  t ra in ing  

With a v iew to ensur ing the ef fec t ive exerc ise of  the r i ght  to vocat ional  t ra in ing,  t he  

Par t i es  under take:  

1.  to  prov ide or  promote,  as  necessary ,  the techn ical  and vocat ional  t ra in ing of  a l l  

persons ,  inc luding the handicapped,  i n  consul tat i on wi th employers '  and workers '  

organisat i ons ,  and to grant  f ac i l i t ies  for  access  to  h igher  t echnical  and univers i ty  

educat ion,  based so le ly  on i ndiv idual  apt i t ude;   

                                                             
599 Regu la t i on  (EEC) No 1612/68 o f  the  Counc i l  o f  15  Oc tobe r  1968  on  f reedom of  movement  fo r  
work ers  wi th in  the Communi ty ,  OJ  19  Oc tobe r  1968,  L  257/2 .  
600 See i n f ra ,  pa ra  281.  



 

208 

 

2.  to prov ide or  promote a sys tem of  apprent iceship and other  sys temat ic  ar rangements  

for  t ra in ing young boys  and g i r ls  i n  t hei r  var ious  employments ;   

3.  t o  prov ide or  promote,  as  necessary :   

a.  adequate and readi ly  avai lable t ra in ing fac i l i t ies  for  adul t  workers ;   

b.  spec ia l  f ac i l i t ies  for  t he  ret ra in ing of  adul t  workers  needed as  a resul t  o f  

technological  development  or  new t rends  in employment ;   

4 .  t o  prov ide  or  promote,  as  necessary ,  spec ia l  measures  for  t he  ret ra in ing  and 

re integrat ion of  t he l ong- term unemployed;   

5.  t o  encourage the fu l l  u t i l i sat ion of  the fac i l i t i es  prov ided by  appropr iate measures  

such as :   

a.  reduc ing or  abol ish ing any  fees  or  charges ;   

b.  grant i ng f inanc ia l  ass is tance in appropr iate cases ;   

c .  inc luding  in t he nor mal  work ing hours  t ime spent  on supplementary  t ra in ing  

taken by  the worker ,  at  t he reques t  of  h is  employer ,  dur ing employment ;   

d.  ensur ing,  t hrough adequate superv is ion,  i n  consul tat i on wi th the employers '  

and workers '  organisat ions ,  the ef f ic iency  of  apprent icesh ip and other  t r a in ing  

ar rangements  for  young workers ,  and the adequate protec t i on of  young workers  

general ly .   

 

 

 

 

6.4.2.  Facts and f igures 

 

 

247.  I n  a 2009 repor t  f or  the  ETF,  Peter  Turnbul l  f ound a w ide var iet y of  por t  t ra in ing sys tems 

in the EU.  Bases  on a survey among eighteen t rade unions  f rom four teen Member  States 601,  he 

summar ised the cur rent  s i tuat ion i n t he fo l l ow ing graphs .  

 

 

                                                             
601 Belg ium,  Bu lgar i a ,  Cyprus ,  Eston ia ,  F in land,  Franc e,  Germany,  Greece,  I ta l y ,  the  Nethe r lands ,  
Romania ,  Spa in ,  Sweden,  and the UK.  
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Figure 16.  Prov is ion of  por t  worker  t r a in ing i n 14 EU Member  S tates ,  2009 (source:  Turnbul l 602)  

 

 
 

 

Figure 17.  Accredi tat i on  of  por t  worker  t ra in ing  in 14 EU Member  Sta tes ,  2009 (source :  

Turnbu l l 603)  

 

 
 

 

 

A lmost  two- th i rds  of  Member  States  inc luded in the sample had some fo rm of  accredi tat i on,  

despi te the fac t  that  in  most  count r ies  inc luded in the  survey  (57 per  cent )  t here is  no s tatutory  

                                                             
602 Turnbu l l ,  P . ,  "T ra in i ng and Qual i f i ca t ion  Sys tems in  the EU Por t  Sec to r :  Set t i ng  the  S ta te  o f  P lay  
and  Del ineat ing  an ETF  V is ion" ,  B russe ls ,  ETF,  Ju l y  2009,  h t tp : / / www. i t fg loba l .org / f i l es /ext ranet / -
75/17739/F ina l%20repor t%20EN.pdf ,  20 .  
603 Turnbu l l ,  P . ,  "T ra in i ng and Qual i f i ca t ion  Sys tems in  the EU Por t  Sec to r :  Set t i ng  the  S ta te  o f  P lay  
and  Del ineat ing  an ETF  V is ion" ,  B russe ls ,  ETF,  Ju l y  2009,  h t tp : / / www. i t fg loba l .org / f i l es /ext ranet / -
75/17739/F ina l%20repor t%20EN.pdf ,  21 .  
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ob l igat i on to t ra in por t  workers .  W here  t ra in ing was mandated  by l aw,  t h is  was more l i ke l y  t o  

be spec i f ied i n por t  i ndus t ry l aw as  opposed to general  employment  law 604.  

 

 

 

248.  I n  2008,  t he EU-suppor ted Opt imus pro jec t  a imed at  f i l l i ng the exis t i ng  gaps  between EU 

por ts  in  s imu lat i on-based t ra in ing  in  por ts ,  by developing,  t es t ing and d isseminat ing a common 

European approach on how- to-apply s imulat i on techniques  and devices  for  the operat i onal  

t ra in ing of  por t  and logis t ic  sec tor  workers 605.  

 

 

 

249.  In  2010,  Cent ra l ,  another  EU- funded pro jec t ,  under took  the  tasks  of  draw ing up an  

inventory of  l ogis t ics  and t ranspor t  jobs  in Europe,  prepar ing common job def i n i t i ons ,  bet ter  

def in ing the sk i l l s  requ i red  for  representat i ve  jobs ,  set t i ng up  a  European cer t i f i cat i on 

reference for  the selec ted jobs ,  and developing a  t ra in ing course des ign based on the above 

sk i l l s  cer t i f i cat i on  process  which is  l inked to the  ECVET sys tem 606.  This  pro jec t  covers ,  for  

example,  warehous ing ac t iv i t i es  and the jobs  of  warehouse operator  and fork l i f t  dr i ver ,  but  i t  

does  not  seem to g ive spec i f i c  at tent ion to por t  l abour .  

 

 

 

250.  Between 2009 and 2012,  por ts  of  t he Adr iat ic ,  Aegean and Black  Seas developed common 

t ra in ing modules  for  several  categor ies  of  por t  workers  i n  t he context  of  t he EU- funded 

W atermode pro jec t  which was led by the Ven ice Por t  Author i t y .  The f ina l  Memorandum o f  

Unders tanding s igned by  the  par tners  provides  a b luepr int  f or  t he c rea t ion o f  a t ra in ing sys tem 

in the f i e ld of  safet y i n  logis t ics  fac i l i t i es ,  based on shar ing methods ,  t ools ,  and cons is tent  

c lass i f i cat i ons ,  and was suppor ted by the ILO.  

 

 

                                                             
604 Turnbu l l ,  P . ,  "T ra in i ng and Qual i f i ca t ion  Sys tems in  the EU Por t  Sec to r :  Set t i ng  the  S ta te  o f  P lay  
and  Del ineat ing  an ETF  V is ion" ,  B russe ls ,  ETF,  Ju l y  2009,  h t tp : / / www. i t fg loba l .org / f i l es /ext ranet / -
75/17739/F ina l%20repor t%20EN.pdf ,  20 .  
605 See h t tp : / / www.adam-europe.eu/adam/pro jec t / v i ew. h tm?pr j=3867.  
606 See h t t p : / /www. adam-europe.eu/ adam/pro jec t / v iew. h tm?pr j=7432 and  
h t tp : / / log is t i csqua l i f i ca t ions .eu/ .  
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Figure 18.  Tra in ing  paths  for  sa fety  i n  l ogis t ics  developed under  the EU- funded Watermode 

pro jec t ,  2012 (source:  Watermode 607)  

 

 
 

  

                                                             
607 B rochu re Watermode Pro jec t .  Content  and Resu l t s ,  s .d . ,  s . l . ,  14 .  
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6.5. Health and safety 
 

 

6.5.1.  Regulatory set -up 

 

 

251.  The Bulk  Terminals  Di rec t i ve requ i res ,  i n ter  a l ia ,  that  t erminals  i n  EU por ts  where sol i d  

bu lk  cargoes  are  loaded or  unloaded only  accept  bu lk  car r i ers  that  can  safe l y  ber th  a longs ide  

the  l oading or  unloading i ns ta l la t i on,  t ak ing  into cons iderat i on water  depth  at  the  ber th,  

maximum s i ze of  the ship,  moor ing ar rangements ,  fender ing,  safe access  and poss ib le  

obs t ruc t ions  to  loading  or  unloading  operat ions  (Annex I I ,  Ar t .  1) .  Terminal  l oading  and 

un loading equipment  sha l l  be proper l y  cer t i f ied and mainta ined in good order ,  i n  compl iance 

wi th the re levant  regula t ions  and s tandards ,  and only operated by duly qual i f i ed and,  i f  

appropr iate,  cer t i f i ed personnel  (Annex I I ,  Ar t .  2) .  Terminal  personnel  sha l l  be t ra ined in a l l  

aspec ts  of  safe l oad ing and unloading of  bulk  car r i ers  commensurate wi th thei r  respons ib i l i t i es .  

The t ra in ing shal l  be des igned to provide fami l i a r i ty  wi th the general  hazards  of  l oading and 

un loading of  sol id  bulk  cargoes  and the adverse ef fec t  improper  loading and unloading  

operat i ons  may have on the safety of  t he ship (Annex I I ,  Ar t .  3) .  Terminal  personnel  i nvolved in  

the  loading  and unloading  operat ions  shal l  be provided wi th and use personnel  protec t i ve  

equipment  and shal l  be duly res ted to avo id acc idents  due to fat i gue (Annex I I ,  Ar t .  4) .  

 

 

 

252.  General  ru les  for  the protec t ion of  heal th and safety of  workers  at  work  are la id down in  

OSH Framework  Di rec t ive  89/391/EEC of  12  June 1989 and in a l arge  number  of  supplement ing  

Di rec t i ves  on spec i f i c  aspec ts  such as  the workp lace,  t he use of  work  equ ipment ,  persona l  

protec t i ve equipment ,  machinery,  chemical  agents ,  asbes tos ,  carc inogens and mutagens,  

phys ical  agents ,  the manua l  hand l ing of  l oads ,  which we cannot  deal  wi th here 608.  

 

As  a ru le,  a l l  t hese EU regulat i ons  equal l y  apply to the por t  sec tor .  They conta in no spec i f i c  

provis ions  on por t  l abour .  

 

 

 

253.  The OSH Framework  Di rec t ive descr ibes  bas ic  obl i gat i ons  on employers  and workers .  

Never theless ,  t he  workers '  obl igat i ons  shal l  not  af fec t  t he  pr inc ip le of  the  respons ib i l i t y  of  t he  

employer .  

 

I t  i s  the employer 's  obl i gat ion to ensure the safety and heal th of  workers  in  every aspec t  

re lated to work  and he may not  impose f inanc ia l  cos ts  to the workers  to achieve th is  a im.  Al ike,  

where an employer  enl is t s  competent  external  serv ices  or  persons ,  th is  sha l l  not  d ischarge h im 

f rom his  respons ib i l i t i es  i n  th is  area.  

 

                                                             
608 See supra ,  pa ra  166.  
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The general  pr i nc ip les  of  prevent ion l i s ted in t he Di rec t ive are the fo l l owing:  

-  avoid ing  r isks ;  

-  evaluat i ng the r isks ;  

-  combat ing the r isks  at  source;  

-  adapt ing the work  to the  indiv idual ;  

-  adapt ing to technical  progress ;  

-  replac ing the dangerous  by  the non-  or  t he l ess  dangerous ;  

-  developing a coherent  overal l  prevent ion pol icy;  

-  pr ior i t i s i ng col l ec t i ve protec t i ve measures  (over  i nd iv idual  protec t ive measures) ;  

-  g iv ing appropr iate i ns t ruc t ions  to the workers .  

 

The employer  shal l :   

-  evaluate a l l  t he r isks  to the safety and heal th of  workers ,  i n ter  a l i a  i n  t he choice of  

work  equipment ,  t he chemical  subs tances  or  preparat i ons  used,  and the f i t t ing-out  o f  

work  p laces ;  

-  implement  measures  wh ich assure  an  improvement  i n  t he l evel  of  protec t i on  a f forded 

to workers  and are in tegrated into a l l  t he ac t iv i t i es  of  the under tak ing and/or  

es tabl ishment  at  a l l  h ierarchical  l evels ;  

-  take  into cons iderat ion the  worker 's  capabi l i t i es  as  regards  heal th  and sa fety  when he  

ent rus ts  tasks  to workers ;   

-  consul t  workers  on i nt roduc t ion of  new technolog ies ;  

des ignate worker (s )  to car ry out  ac t i v i t i es  re lated to the protec t i on and prevent ion o f  

occupat ional  r isks ;  

-  take the necessary measures  for  f i rs t  a id,  f i re- f ight ing,  evacuat ion of  workers  and 

ac t ion requi red in t he event  o f  ser ious  and imminent  danger ;  

-  keep a l i s t  o f  occupat ional  acc idents  and draw up and draw up,  f or  t he  respons ib le  

author i t i es  repor ts  on occupat iona l  acc idents  suf fered by h is  workers ;  

-  in form and consul t  workers  and a l l ow them to take par t  in  d iscuss ions  on a l l  ques t ions  

re lat ing to safety and hea l th at  work ;  

-  ensure that  each worker  receives  adequate safety  and heal th t ra in ing.  

 

The worker  shal l :   

-  make cor rec t  use of  machinery,  apparatus ,  tool s ,  dangerous  subs tances ,  t ranspor t  

equipment ,  other  means o f  produc t ion and personal  protec t i ve equipment ;  

-  immediate l y  i n form the employer  of  any work  s i tuat ion present ing  a ser ious  and 

immediate danger  and of  any shor tcomings  in t he protec t i on ar rangements ;  

-  cooperate  w i th  the  employer  i n  f u l f i l l i ng any  requi rements  imposed for  t he protec t i on  

of  heal th and safety and in enabl i ng h im to  ensure that  t he  work ing envi ronment  and 

work ing condi t ions  are sa fe and pose no r isks .  

 

Heal th survei l l ance should be provided for  workers  accord ing to nat ional  sys tems.  Par t icu lar l y  

sens i t i ve r isk  groups  mus t  be  protec ted agains t  the  dangers  which spec i f i ca l l y  a f fec t  t hem 609.  

 
                                                             
609 Summary taken f rom  ht tp : / /osha.europa. eu/en/ l eg is la t i on /d i rec t i ves / the-osh- f ramework -
d i rec t i ve / 1 .  
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254.  Even i f  i t  onl y  i ndi rec t ly  re lates  to heal th and safety,  we should ment ion  that  Di rec t ive  

2003/88/EC of  the European Par l i ament  and of  the Counc i l  o f  4 November  2003 concerning  

cer ta in aspec ts  of  t he organisat i on of  work ing t ime ( the 'W ork ing Time Di rec t ive ' )  obl i ges  each 

Member  State to ensure  that  every worker  is  ent i t l ed to a l imi t  t o  week ly work ing t ime,  a 

min imum dai l y  res t  per iod,  a res t  break  dur ing work ing t ime,  a min imum week ly res t  per iod,  

pa id annual  leave,  and ext ra  protec t ion i n t he case of  n ight  work .  The Di rec t ive  a l l ows cer ta in  

derogat ions  for  cer ta in  categor ies  of  workers ,  inc lud ing dock  and a i rpor t  workers  (Ar t .  

17(3) (c ) ( i i ) ) .  

 

 

 

255.  The Char ter  of  Fundamental  R ights  of  t he European Union recognises  the r i ght  of  every  

worker  t o work ing condi t i ons  which  respec t  h is  or  her  heal th,  safety  and d igni t y  (Ar t .  31(1) )  and 

to l imi tat i on of  maximum work ing hours ,  t o dai l y  and week ly res t  per iods  and to an annua l  

per iod of  paid l eave (Ar t .  31(2) ) .  

 

 

 

256.  The European Soc ia l  Char ter  conf i rms that  a l l  workers  have the r ight  t o jus t  condi t ions  of  

work  and that  a l l  workers  have the r ight  t o safe and heal thy work ing condi t i ons  (Par t  I ,  i tems 2  

and 3) .  I n  i ts  Par t  I I ,  i t  e laborates  on these r i ghts  i n  the fo l l owing terms:  

 

Ar t ic le 2 – The r ight  t o jus t  condi t i ons  of  work  

With a v iew to ensur ing  the  ef fec t ive exerc ise  of  t he  r i ght  to  jus t  condi t ions  of  work ,  the  

Par t i es  under take:  

1.  to  prov ide for  reasonab le dai ly  and week ly  work ing hours ,  the work ing week to be  

progress ively  reduced to the ex tent  t hat  the inc rease of  produc t iv i ty  and other  re levant  

fac tors  per mi t ;   

2 .  t o  prov ide for  publ ic  ho l idays  wi th pay ;   

3.  t o  prov ide for  a min imum of  f our  weeks '  annual  hol i day  wi th pay ;   

4.  to  e l iminate r isks  in  inherent ly  dangerous  or  unheal thy  occupat ions ,  and where i t  has  

not  yet  been poss ib le to  e l iminate or  reduce suf f ic ient ly  t hese r isks ,  to prov ide fo r  

e i t her  a reduc t ion of  work ing hours  or  addi t ional  pa id hol idays  for  workers  engaged in  

such occupat ions ;   

5.  to  ensure a week ly  res t  per iod which shal l ,  as  far  as  poss ib le,  co inc ide wi th the day  

recognised by  t radi t i on or  cus tom in the count ry  or  region concerned as  a day  of  res t ;   

to  ensure that  workers  a re in formed in wr i t t en fo rm,  as  soon as  poss ib le,  and in any  

event  not  la ter  t han two months  af ter  t he date of  commenc ing the i r  employment ,  of  the  

essent ia l  aspec ts  of  t he cont rac t  or  employment  re lat i onship;   

6.  to  ensure that  workers  per for ming n ight  work  benef i t  f r om measures  which take  

account  of  t he spec ia l  nature of  t he work .   
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Ar t ic le 3 – The r ight  t o sa fe and heal thy work ing cond i t ions  

With a v iew to ensur ing the  ef fec t ive exerc ise of  t he  r ight  t o safe and heal thy  work ing  

condi t i ons ,  the Par t i es  under take,  i n  consu l tat i on wi th employers '  and workers '  

organisat i ons :  

1.  t o  for mulate,  imp lement  and per iodical ly  rev iew a coherent  nat i onal  po l icy  on  

occupat ional  safety ,  occupat ional  heal th and the work ing env i ronment .  The pr imary  a i m 

of  t h is  pol icy  shal l  be to improve occupat ional  safety  and heal th and to prevent  

acc idents  and in jury  to hea l th  ar is ing out  of ,  l i nked wi th  or  occur r ing i n t he  course  of  

work ,  par t icu lar ly  by  min imis ing the causes  of  hazards  i nherent  in  t he  work ing  

env i ronment ;   

2 .  t o  issue safety  and heal th regula t ions ;   

3.  t o  prov ide for  t he enforcement  of  such regulat i ons  by  measures  of  superv is ion;   

4.  to  promote the progress ive development  of  occupat ional  heal th serv ices  for  a l l  

workers  wi th essent ia l ly  p revent ive and adv isory  func t ions .   

 

Ar t ic le 11 – The r i ght  t o p rotec t i on of  heal th  

With a v iew to ensur ing  the  ef fec t ive exerc ise  of  the  r i ght  to  protec t i on  of  heal th,  t he  

Par t i es  under take,  e i t her  d i rec t ly  or  i n  cooperat i on  wi th  publ ic  or  pr ivate  organisat i ons ,   

to  t ake appropr iate measures  des igned inter  a l ia :  

1.  t o  remove as  far  as  poss ib le the causes  of  i l l - heal th;   

2 .  t o  prov ide adv isory  and educat iona l  fac i l i t i es  for  the promot ion of  hea l th and the  

encouragement  of  i ndiv idua l  respons ib i l i t y  i n  mat te rs  of  heal th;   

3 .  to  prevent  as  far  as  poss ib le epidemic ,  endemic  and other  d iseases ,  as  wel l  as  

acc idents .   

 

 

 

 

6.5.2.  Facts and f igures 

 

 

257.  The harmonised methodology for  European Stat is t ics  on Acc idents  at  W ork  (ESAW ) 

notwi ths tanding,  no EU-w ide s tat is t ica l  data on heal th and safety in  por t  labour  are avai lable .  

This  is  caused by  the absence of  a  por t  l abour -spec i f i c  NACE Code 610.  The European Agency 

for  Safety and Heal th at  W ork  col lec ts  no s ta t is t ics  on por t  labour  e i t her 611.  

 

 

 

                                                             
610 See supra ,  pa ra  235.  
611 In  2011,  the  European Agenc y for  Safe t y  and Heal th  a t  W ork  pub l i shed a  repor t  on hea l th  and  
safe ty  in  the t ranspor t  sec tor ,  wh ic h conta ins  l i t t l e  in format ion on po r ts  however  (see Schne ider ,  E .  
and I ras to rza,  X. ,  OSH in  f igures :  Occupat i ona l  sa fe ty  and hea l t h  in  t he t ranspor t  sec to r  ‒  an  
overv iew ,  Luxembourg ,  Pub l i ca t ions  Of f i ce  o f  the  European Union,  
h t tp : / /osha.europa. eu/en/pub l i ca t i ons / repo r ts / t rans por t -sec tor_TERO10001ENC,  256 p . ) .  
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258.  W e are unaware of  recent  comparat i ve analyses  of  heal th and safe ty s tat is t ics  on por t  

labour  i n  European por ts .  In  a remote pas t ,  a  number  of  modest  at tempts  at  compar ing the  

heal th and safety record i n selec ted European por t s  were under taken 612.   

 

 

 

259.  W e shou ld a lso ment ion that  regular l y  EU-wide heal th and safety campaigns  are organised 

some of  which may be of  par t icu lar  re levance to por ts .  

 

In  2007 and 2008,  f or  example,  t he ' L ighten the Load'  campaign a imed to promote an i ntegrated  

management  approach to tack le musculoskeleta l  d i sorders  (MSDs) 613.  

 

 

 

260.  S ince  2009,  Dutch,  Belg ian and German labour  inspec tors  w i th  prac t ica l  exper ience on  

inspec t i on work ing condi t ions  in por ts  hold annual  meet ings  to exchange data and d iscuss  

issues .  The a im is  t o enla rge th is  group wi th representat i ves  of  other  European count r i es .  

  

                                                             
612 See,  fo r  example ,  He l l e ,  H.J . ,  Die uns te t ig  beschäf t ig t en Hafenarbe i te r  in  den  
nordwes teu ropä ischen Häf en,  Stut tga r t ,  Gus tav F ischer  Ve r lag,  1960,  46 et  seq.  
613 See h t tp : / /osha. eu ropa.eu /en/campaigns /ew2007/ f ront -page.   
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6.6. Policy and legal issues 
 

 

-  Overv iew 

 

 

261.  I n  t he present  subchapter ,  we shal l  i nventory a number  of  pol icy  and lega l  issues  which 

have emerged over  t he pas t  decade or  so.  Later  on 614,  we shal l  present  our  own pol icy and 

legal  recommendat ions  which are based on a f resh analys is  of  nat ional  por t  labour  regimes in  

the EU.  

 

 

 

 

-  Absence of  any  EU regu lat i on on por t  l abour  

 

 

262.  As  a resul t  o f  the re jec t ion by the European Par l i ament  of  two consecut ive proposals  fo r  

an EU Por t  Serv ices  Di rec t ive,  por t  l abour  is  not  regulated by any spec i f i c  EU legis lat i on.  

 

This  cont ras ts  wi th the l i bera l isat i on of  a l l  o ther  t r anspor t  and t ranspor t - re lated sec tors  as  we l l  

as  of  var ious  ut i l i t i es  sec tors ,  which was to a l a rge extent  accompl ished in the 1980s and 

1990s.  

 

As  we have exp la ined 615,  the present  s tudy i nves t igates  the scope and need for  fur ther  

in i t i a t i ves  to e laborate spec i f i c  EU ins t ruments  on por t  l abour .  

 

 

 

 

-  Legal  uncer ta inty  over  t he imp l icat i ons  of  pr imary  EU law for  por t  labour  

 

 

263.  I n  t he absence of  a  secondary i ns t rument  on  por t  serv ices  and por t  l abour ,  cons iderable 

legal  uncer ta int y cont inues  to l oom over  t he impl icat ions  of  the Treaty.  Confus ion  re igns ,  fo r  

example,  over  t he  appl i cabi l i t y  of  f reedom to provide serv ices  to por t  serv ices  and the  

provis ion of  l abour  in  por ts ,  as  wel l  as  over  t he compat ib i l i t y  wi th the Treaty of  pool  and 

regis t rat i on  sys tems.  I nevi tabl y,  avai lable case law is  ad hoc  and f ragmentary,  and of fers  

insuf f ic i ent  legal  cer ta int y for  Member  States ,  publ ic  and pr i vate por t  operators  and soc ia l  

par tners .   

 

 

 
                                                             
614 See i n f ra ,  no .  353 et  seq.  
615 See supra ,  pa ras  3  and 5 .  
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-  Uncer ta in re lat ionship between EU law on ILO Convent ions  on dock  work  

 

 

264.  I n  1999,  t he European Par l iament  observed that  t he fac t  that  ILO Convent ion No.  137 had 

been rat i f i ed  by only a smal l  number  of  s tates ,  exc luding the most  impor tant  mar i t ime s tates ,  

was  probably i ndicat i ve  o f  a concern that  l egis lat i on  on por t  l abour  "could in t roduce a  degree 

of  r i g id i ty  at  a t ime when great  changes were tak ing p laces  i n t h is  sec tor  in  count r i es  where the  

market  was  not  a l ready protec ted" 616.  

 

This  d id not  prevent  t he European Commiss ion f rom inv i t i ng the Member  States  to rat i f y  I LO 

Convent ions  No.  137 and 152 in i ts  second proposa l  for  a Por t  Serv ices  Di rec t ive 617.  

 

W ith regard to sel f -handl i ng i n Communi t y  por ts  and ILO Convent ion  No.  137,  f ur ther  

c lar i f i cat i on was provided through a par l i amentary ques t i on by  Joaquim Mi randa to  the then 

European Transpor t  Commiss ioner  Loyola de Palac io.  The ques t i on and answer  read as  

fo l l ows:  

 

WRITTEN QUESTION E-0869/03 by  Joaquim Mi randa (GUE/NGL)  to the Commiss ion .  

Sel f -handl i ng i n Communi ty  por ts  and ILO Convent ion 137.   

 

Subjec t :  Sel f -handl i ng in Communi t y  por ts  and ILO Convent ion 137 

 

On 25 June 1973,  i n  v iew of  changes ident i f ied in  t he por t  sec tor  thanks  to the  

int roduc t i on of  new techn iques  and increased mechanisat i on,  t he ILO's  Genera l  

Conference adopted Convent ion 137 on dock  work ,  supplemented by  Recommendat ion  

R145 and rat i f i ed by  var ious  Member  States ;  the ob jec t ive is  t o guarantee  that  the  

r ights  of  workers  whose annual  i ncome essent ia l ly  depends on  dock  work  are  

safeguarded.  

The Convent ion l ays  down that  permanent  or  regular  work  must  be guaranteed,  and that  

dockers  must  be g iven guarantees  of  i ncome s tab i l i t y ;  i t  fur ther  l ays  down that  the use  

of  supplementary  workers  must  be prevented when the work  to be car r i ed out  would be  

insuf f ic i ent  to guarantee  an acceptable s tandard  of  l i v ing for  the dockers  proper ly  

speak ing thus  g iv ing them the r i ght  t o pr i or i ty .  

The for thcoming d i rec t ive  on  access  to the market  in  por t  serv ices  wi l l  a l l ow handl i ng to  

be car r ied out  by  the vessels '  own c rews.  This  means that  th is  handl i ng might  not  be  

                                                             
616 European Par l i ament ,  Work ing Paper  European Sea  Por t  Po l i cy ,  T ranspor t  Ser i es ,  TRAN 106  EN,  
Luxembourg,  1999,  37.  
617 See European Commiss ion,  Proposa l  fo r  a  Di rec t i ve  o f  the  European Par l i ament  and  o f  t he  
Counc i l  on  market  access  to  po r t  serv ices ,  B russe ls ,  13 Oc tober  2004,  COM(2004)  654 f ina l ,  4 :  

Fina l l y  and in  orde r  to  enhance the app l i ca t ion  o f  the  proposed Communi ty  lega l  f ramework ,  
the  Commiss ion w ishes  to  inv i te  Member  S ta t es  to  ra t i f y  convent ions  adopted i n  
in ternat i ona l  organ isat ions ,  in  par t i cu la r  the  re l evant  ILO convent i ons .  

The accompanying footnot e  re fe r red t o :  
ILO Convent ion C 137 o f  1973 on Dock  Work ;  ILO Convent ion C152 o f  1979 on Occupat iona l  
Safe ty  and Heal t h  (Dock  Work ) ;  ILO Convent i on  C145 o f  1976 on Cont i nu i t y  o f  Employmen t  
(Seafa re rs ) .  



 

219 

 

car r ied out  by  the por t  concerned's  own regis tered dockers  which would cause  

employment  problems;  such an approach therefore  cont radic ts  what  is  la id down in the  

aforesaid ILO Convent ion .  

How does  the Commiss ion i ntend to make these two tex ts  compat ib le,  par t icu lar ly  in  

respec t  of  t hose Member  States  which rat i f i ed Convent ion 137 in good t ime?  

 

Answer  g i ven by Mrs  de Palac io on behal f  of  t he Commiss ion  

(25 Apr i l  2003)  

 

There is  no cont radic t ion  between the  common pos i t ion  adopted  by  the Counc i l  f or  t he  

adopt ion  of  t he  Di rec t ive of  t he European Par l i ament  and of  t he Counc i l  on market  

access  to por t  serv ices(1)  and In ternat ional  Labour  Organisat i on ( ILO)  Convent ion 137 

on dock  work .  

Ar t ic le 19 of  t he  Counc i l ' s  common pos i t i on i ndi cates  that  i t  i n  no way af fec ts  the  

appl icat i on of  soc ia l  leg is lat i on in t he Member  States .  As  prev ious ly ,  the l at t er  s t i l l  have 

the  author i ty  to adopt  I LO Convent ion 137,  i f  t hey  wish.  They  are not  requi red to  

renounce the Convent ion i f  they  have adopted i t 618.  

 

 

 

 

-  Res t r ic t ions  on employment  and res t r ic t ive work ing prac t ices  

 

 

265.  I n  i ts  Green Paper  of  1997,  the European Commiss ion s tated that  the market  for  por t  

labour  in  t he EU is  s t i l l  charac ter ised by r ig id i t i es 619.  Our  analys is  of  nat i onal  por t  l abour 

regimes below wi l l  reveal  tha t  th is  concern was,  and s t i l l  i s ,  fu l l y  jus t i f i ed.  

 

 

 

266.  As  we have ment ioned 620,  the l ibera l isat i on of  se l f -handl i ng by ship 's  c rews was the b ig 

s tumbl ing  b lock  to the  adopt ion of  a Di rec t ive on access  to the  market  f or  por t  serv ices  in  the  

European Union.   

 

W ith h inds ight ,  some s takeholders  feel  t hat  dur ing the d iscuss ions  on the  proposed Por t  

Serv ices  Di rec t ive,  the sel f -handl i ng  provis ion perhaps  received d ispropor t i onate at ten t ion and 

that  th is  issue was cer ta in l y  not  essent ia l  to  t he Di rec t ive 621.  

                                                             
618 W r i t ten  Ques t ion  E-0869/ 03 by  Joaqu im  Mi randa  (GUE/NGL)  to  the  Commiss ion,  OJ  7  Novembe r  
2003,  C 268E/157.  
619 See supra ,  pa ra  178.  
620 See supra ,  pa ra  179.  
621 See Le i ren,  M.D. ,  When EU L ibe ra l i sa t i on  Fa i l s :  The Case o f  the  Por t  D i rec t i ve ,  ISL W ork ing  
Paper  2012:4 ,  Agder ,  Un i ve rs i t y  o f  Agder ,  2012,  11,  where the fo l l owing anonymous  in te rv iew is  
repor t ed:  

The e f f ec ts  o f  se l f -hand l ing  were  la rge ly  exaggerated by  the  un ions .  Nobody  i n  the i ndus t r y  
be l i eved t he s to r ies  that  F i l ip ino  seafarers  would  come to  Eu ropean por ts  to  t ake ove r  the  
jobs  o f  the  docke rs .  Hones t ly ,  i f  you see those b ig  conta iner  vesse ls  that  hav e very  smal l  
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Even so,  sel f -handl i ng cont inues  to unlock  emot ions .  I n 2010,  an ITF inspec tor  repor ted as  

fo l l ows on the t rend to charge ship 's  c rews wi th l ashing and unlashing opera t ions :  

 

Don' t  do dockers '  work  

 

[ . . . ]  

 

Nowadays ,  and espec ia l l y  wi th the af tershocks  o f  the c redi t  c runch s t i l l  be ing fe l t ,  

seafarers  are inc reas ingl y  being asked to lash or  unlash cargo.  And employers  are  

becoming more and more invent ive i n  avo id ing potent i a l  “ in ter ference” f rom dockers '  

un ions  i n those por ts  where there is  an ac t ive union.  

Seafarers  are of ten  reques ted to unlash  pr ior  t o ar r iva l ,  or  to  lash cargo  af ter  l eav ing  

ber th,  when the ship is  a t  sea.  And somet i mes these forms of  cargo handl i ng are even 

done ins ide the por t ,  whi l e  the vesse l  is  s t i l l  ber thed or  whi l e the vessel  is  shi f t ing,  wi t h  

cargo ramps or  holds  c losed for  unwanted v is i tors .  Repor ts  f rom dockers  and seafarers  

to the ITF Inspec torate conf i rm the above.  

When cargo handl i ng by  seafarers  is  ascer ta ined,  the master  of  the vessel  wi l l  r eceive  

a warning f rom the ITF Inspec torate and/or  the l ocal  ITF-af f i l i a ted dockers ’ union.  In  

some por ts  the vesse l  may even be subjec t  to  ac t ions  f rom ITF-af f i l i a ted dockers ’  

un ions  who want  to protec t  the j obs  of  t hei r  members .  

Af terwards  begins  a k ind of  “shi f t - t he-b lame” game.  The capta in is  normal ly  the person 

that  dec ides  i f  t he c rew wi l l  handle the cargo.  But  he,  i n  t urn,  receives  orders  f rom the  

owners ,  operators ,  cus tomers ,  char terers  and agents ;  or  perhaps  the  c rew handled  the  

cargo wi thout  ask ing the capta in.  Owners  are poin t ing f ingers  at  char terers .  The c redi t  

c runch and poor  economy is  of ten used as  an  excuse.  Char terers  point  f i ngers  at  

agents .  And so i t  goes  on .  Everybody is  b laming somebody e lse.  

But  t hat  does  not  change the fac t  t hat  i f  t he vessel  is  covered wi th  an ITF-approved 

col lec t ive bargain ing agreement  (CBA) ,  or  in  some cases  wi th  a nat i onal  CBA,  there is  a  

breach of  agreement .  Under  the terms of  t h is  agreement  a ship ’s  c rew must  no t  

under take “cargo handl i ng and other  work  t radi t ional ly  or  h is tor ica l ly  done by  dock  

workers  wi thout  the pr ior  agreement  of  t he  ITF dockers ’  union concerned”.  This  i nc ludes  

lashing and unlashing,  l oad ing and unloading.  

The same goes  for  a lmos t  a l l  nat i onal  f lagged vessels  –  a  dockers ’  c lause s imi lar  t o t he  

one in t he ITF CBAs prevents  c rew f rom handl i ng cargo.  

And to complete i t ,  some count r i es  have a l aw for  cargo handl i ng and others  count r ies  

may have rat i f i ed ILO 137,  the Dockwork  Convent ion.  So i f  the seafarers  are handl i ng  

cargo,  i t  means even more breaches have taken p lace.  

Whatever  t he excuses  and reasons  used to j us t i fy  cargo handl i ng by  seafarers ,  what ’s  

in  i t  f or  the seafarers?  

                                                                                                                                                                                              
c rew onboard,  how on  ear th  cou ld  they  l oad  and un load  a  sh ip  themse lves? But  the  s tory  
was  eager ly  absorbed by  the media  and the pe rcept i on was  d i f f i cu l t  to  f igh t .  [ . . . ]  In  the  end  
we even sugges ted to  de le te  the ent i re  re f erence to  se l f -hand l ing  to  save the good e lements  
that  were in  the Di rec t i ve .  But  such a  compromise was  not  poss ib l e  and the un ions  pre f er red  
to  drown t he ent i re  Di rec t i ve  ins tead.  
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Not  a  lo t .  For  t h is  j ob,  seafarers  are  paid peanuts  – i f  they  get  any  ex t ra  pay  at  a l l .  

Every  t ime they  do i t  t hey  jeopard ise the i r  heal th and r isk  thei r  l i f e  f or  t he  benef i t  and 

prof i t  o f  t he ones  above them.  Not  t o  ment ion the s t ress  and fat i gue th is  ex t ra non-

seafar ing work  br i ngs  them.  At  t he same t ime,  dockers  are los ing work .  

Both  seafarers  and dockers  are los ing out .  The only  winners  are  the  bosses ,  t he  

employers ,  t he shipping companies  and the  por t  operators  who wi l l  do what  they  can to  

squeeze another  dol l ar  of  prof i t  a t  t he expense of  t he workers .  

Crew cargo handl i ng  is  an  area i n which the  mar i t ime indus t ry  and i ts  shareholders  

have a l ready  been busy  for  many years ,  t ry ing to f ind ways  to boos t  thei r  prof i ts  and to  

breach one of  the s t ronges t  bonds  of  sol i dar i ty  t hat  ex is ts  among the work ing c lass .  

In Europe,  f or  t he l as t  f ew years ,  dockers  have been winning the f i ght  f or  t hei r  j obs  

agains t  two European di rec t ives  a lso known as  Por t  Package I  & I I .  But  now i t  seems  

the game has  been brought  to t he water f ront .  I t  begs  the ques t i on:  Is  t he i ndus t ry  t ry ing  

to p i t  these two natura l  a l l ies  agains t  each other?  

A lot  of  seafarers  are work ing under  the ter ms and condi t i ons  and the protec t ion of  an  

ITF CBA.  In some cases  the CBA came into p lace wi th the suppor t  of  dockers 622.  

 

In  2012,  ITF-af f i l i a ted por t  workers '  unions  FNV of  the Nether lands  and UK-based Uni te teamed 

up in a campaign to reasser t  lashing as  a docker 's  job and,  in  t he process ,  protec t  jobs  for  

young people coming into  the indus t ry.  There have been concerns  f rom both un ions  that  l ashing  

work  on some shor t  sea  vessels  is  being done by seafarers  who are forced into  car r y ing out  t he  

task  by shipping companies  because they are cheaper  than dockers .  In other  ins tances  casual  

s taf f  who are not  t r a ined dockers ,  are being  used to  car r y out  l ashing  and other  work  in  t he  

por ts 623.  

 

 

 

267.  By 5 December  2011,  the EU Member  States  had to repor t  t o  the European Commiss ion on  

the i r  rev iew of  prohib i t i ons  and res t r ic t ions  on temporary agency work 624.  On the  same day,  t he 

European Confederat i on of  Pr i vate Employment  Agenc ies  Euroc iet t  noted that  a number  of  

Member  States  had not  yet  t r ansposed the Di rec t ive,  or  had not  yet  removed un jus t i f i ed  

res t r ic t ions  on agency work  as  a resu l t  o f  the rev iew 625.  In  an i nterv iew mid 2012,  a pol icy 

advisor  wi th  Euroc iet t  i n formed us  that ,  as  far  as  he could ascer ta in,  f ew,  i f  any,  na t ional  

rev iews had focused on prohib i t i ons  or  res t r ic t ions  in por ts ,  but  a lso that  so  far  por ts  have not  

cons idered a pr ior i t y  sec tor  by h is  organisat i on.  As  regards  the cons t ruc t ion sec tor ,  Euroc iet t  

be l ieves  that  l i f t ing bans  on  temporary  agency work  could be conduc ive to the  improvement  of  

                                                             
622 X. ,  "Don ' t  do  dockers '  wo rk " ,  16  Apr i l  2010 ,  
h t tp : / / www. i t f seafa re rs .org / fuseta lk /b log/ index.c fm?month=4&year=2010.   
623 X. ,  "Un ions  jo in  fo rces  over  p ro tec t ion  o f  dockers ’  jobs" ,  5  Ju ly  2012 ,  
h t tps : / /www. i t fg loba l .o rg /news-on l i ne / index.c fm /news deta i l / 7581/ reg ion/1 /sec t ion /0 /orde r /1 .  
624 See supra ,  pa ra  229.  
625 Euroc ie t t ,  "Euroc ie t t  warn ing:  Implementa t ion  o f  A genc y W ork  Di rec t i ve  unba lanced.  Too many  
un jus t i f ied  res t r i c t ions  to  agency work  remain  as  implementa t ion  dead l ine  reached" ,  P ress  re lease,  
Brusse ls  5  December  2011,  
h t tp : / / www. eu roc ie t t .eu / f i l eadm in/ templa tes /euroc ie t t / docs /press_ re leases /111205_AW _Di rec t i ve .pdf
.  



 

222 

 

the  sec tor 's  f lex ib i l i t y  and compet i t i veness ,  t he reduc t i on of  undec lared work ,  the  eas ing of  t he  

integrat i on  of  immigrants  and the improvement  of  workers '  heal th and safety 626.  

 

 

 

268.  In  2008,  t he  European Informat ion and Resource Cent re  for  Employers '  A l l i ances  (CERGE)  

was es tab l ished by representat i ves  f rom Belg ium,  France and Germany.  Employers ’  a l l iances  

(EAs)  res t  on  a  cooperat i on  o f  publ ic  and/or  pr i vate employers  who share  personnel .  The a ims  

of  EAs are to provide the par t ic ipat i ng companies  wi th qual i f i ed and re l iable personnel ,  t o  

t rans form insecure employment  re lat ionships  i n to guaranteed fu l l - t ime pos i t i ons  and to  

s t rengthen the economic  development  of  a reg ion through the range of  profess ional  

perspec t ives .  To an extent ,  EAs can be compared to workers '  pools .  To our  knowledge,  so far  

on ly very few at tempts  were under taken to set  up EAs for  por t  l abour ,  which is  perhaps  due to  

cur rent  res t r ic t i ons  on employment  i n  t he sec tor 627.  

 

 

 

 

-  Qual i f i cat ion and t ra in ing issues  

 

 

269.  In  2006,  Ana Paixão Casaca inves t igated por t  t ra in ing  sys tems in e ight  new EU Member  

States  (Cyprus ,  Es tonia,  Latv ia,  L i t huania,  Mal ta,  Poland and Slovenia) .  The s tudy indicates  

that  por t  author i t ies  and por t  operators  need to  improve thei r  por t  t ra in ing schemes.  The most  

impor tant  chal l enges  inc luded ‘meet ing cus tomers ’  needs ,  wants  and values ’  and ‘safet y and 

secur i t y ’ 628.  

 

 

 

270.  I n  i ts  2007 Communicat i on on por ts  pol icy,  the European Commis ion proposed the  

int roduc t i on of  European-wide t ra in ing s tandards 629.  Apparent l y ,  i t  r egarded the var iat ions  i n 

t ra in ing ar rangements  among EU por ts  as  an obs tac le to mobi l i t y  of  por t  workers .  

 

 

 

271.  In  a 2009 repor t  on  t ra in ing  and qual i f i cat i on sys tems  in  the  EU por t  sec tor  prepared on  

behal f  of  ETF,  Professor  Turnbul l  conc ludes  that ,  on paper ,  t r a in ing  provis ion and the  

protec t i on of  por t  workers ’  heal th and safety i n  EU por ts  appear  comprehens ive.  But  not  a l l  

por ts  meet  an acceptable  s tandard and there are major  ques t ion marks  over  the ef f icacy of  por t  

                                                             
626 See Euroc ie t t ,  More work  oppor tun i t ies  fo r  more  peop le .  Un lock ing the p r iva te  emp loy ment  
agency  indus t ry ' s  cont r ibu t ion  to  a  bet ter  func t ion ing labour  market ,  B russe ls ,  Euroc ie t t ,  2007,  
h t tp : / / www.c ie t t .o rg / f i l eadm in/ templa tes /c ie t t /docs /20071126_s t ra teg ic_repo r t . pdf ,  36 .  
627 See one example  i n f ra ,  pa ra  457.  
628 Pa i xão  Casaca,  A .C. ,  “ Ins ights  in t o  the po r t  t ra in i ng  o f  the  new European Union member  s ta tes ” ,  
Mar i t ime Po l i cy  and Management  2006,  Vo l .  33 ,  No.  3 ,  203-217.  
629 See supra ,  pa ra  181.  
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t ra in ing and the enforcement  of  heal th and safe ty s tandards ,  espec ia l ly  in  re lat i on to new 

recru i ts  to t he indus t ry.  The s tar t i ng point  f or  any future EU pol icy i n  these areas  should be the  

col lec t i on,  and publ icat i on,  of  more sys temat ic  and ideal l y  comparable data for  a l l  twenty-

seven Member  States .  Th is  should be jus t  one obl i gat ion of  a legal  f r amework  for  t ra in ing and 

heal th and safety i n  EU por ts .  Cur rent  i ncons is tenc ies  in  t erms of  both s tandards  of  protec t i on  

and the enforcement  of  hea l th and safety regulat i ons  wi th in d i f f erent  Member  States  h ighl i gh t  

the potent i a l  benef i t  o f  Communi t y  ac t i on i n th is  a rea.  The author  a lso argues  that ,  i f  progress  

is  to be made on the i dea of  'mutual  recogni t i on '  f or  qual i f i cat i ons  i n  the  European por t  

t ranspor t  indus t r y,  as  p roposed in the 2007 Communicat ion f rom the Commiss ion on a  

European Por ts  Pol icy,  then th is  must  be based on the  concept  of  ' t r a in ing  qua l i ty  s tandards '  o r  

' re ference s tandards '  and not  'min imum s tandards ' 630.  

 

 

 

 

-  Heal th and safety  issues  

 

 

272.  A meet ing of  EU por t  labour  inspec tors  convened in Hamburg on 2010 conc luded that  the  

acc ident  f requency i n por ts  is  a lmost  three t imes  h igher  than in other  sec tors ,  and that  t he  

h ighes t  safety r isks  occur  a t  the handl i ng of  mar i t ime conta iners 631.  This  cor roborates  the 

s tatement  by the European Commis ion i n 2007 that  the f requency of  labour  acc idents  in  por t s  

is  unacceptab ly h igh 632.  

 

 

 

273.  According to a 2009 repor t  for  ETF,  the major i ty  of  por t  un ions  charac ter ise the approach 

of  employer  groups  as  "min imum compl iance"  wi th ex is t i ng legal  ob l igat i ons  on heal th and 

safety 633.  

 

 

                                                             
630 Turnbu l l ,  P . ,  "T ra in i ng and Qual i f i ca t ion  Sys tems in  the EU Por t  Sec to r :  Set t ing  the S ta te  o f  P lay 
and Del i neat ing  an ETF V i s ion" ,  B russe ls ,  ETF,  Ju ly  2009,  h t tp : / / www. i t fg l oba l .org / f i l es /ext ranet / -
75/17739/F ina l%20repor t%20EN.pdf ,  1 .  
631 See X. ,  "Unfa l l r i s i ken be i  de r  Hafena rbe i t  e rkennen und reduz ie ren" ,  
h t tp : / / www. hamburg.de/arbe i t sschutz /2673906/ep i -2010.h tm l .  
632 See i n f ra ,  pa ra  277.  
633 Turnbu l l ,  P . ,  "T ra in i ng and Qual i f i ca t ion  Sys tems in  the EU Por t  Sec to r :  Set t i ng  the  S ta te  o f  P lay  
and  Del ineat ing  an ETF  V is ion" ,  B russe ls ,  ETF,  Ju l y  2009,  h t tp : / / www. i t fg loba l .org / f i l es /ext ranet / -
75/17739/F ina l%20repor t%20EN.pdf ,  25 .  



 

224 

 

Figure 19.  The approach of  por t  employers  towards  heal th  and safety  pol icy ,  according to t rade 

un ions  a f f i l ia ted to the European Transpor t  Workers '  Federat i on,  2009 (source:  Turnbul l 634)  

 

 
 

 

 

Most  ETF-af f i l i a ted unions  responding to a ques t i onnai re (56 per  cent )  regarded general  heal th  

and safety laws to be “ fu l ly  comprehens ive”  i n  terms of  the protec t i on they o f fer  to por t  workers  

f rom the fu l l  range of  heal th and safety hazards  at  work .  The remain ing un ions  c la imed tha t  

general  heal th  and safety l egis lat i on provided “moderate coverage” .  Por t - spec i f i c  heal th  and 

safety laws were less  favourably evaluated – 39  per  cent  repor ted these laws to be “ fu l l y  

comprehens ive” ,  a t h i rd c i ted “moderate coverage” ,  and 11 per  cent  repor ted that  t he law was  

“not  at  a l l  comprehens ive” .  Fur ther ,  t he repor t  conf i rmed that  n ine European count r i es  have 

rat i f i ed ILO Convent ion  No.  152,  and a major i ty  of  unions  (61 per  cent )  repor ted that  

preventat i ve measures  to  guard  agains t  acc idents  and occupat ional  d iseases ,  as  spec i f i ed i n  

the  EU’s  Framework  Di rec t ive  (89/39/EEC)  have been fu l l y  implemented.  Other  measures  

provided for  i n  t he Framework  Di rec t i ve – on i nformat ion,  consul tat ion and balanced 

par t ic i pat i on,  as  wel l  as  the t ra in ing of  workers  and thei r  representat i ves  – had a lso been fu l l y  

implemented in a ma jor i ty  of  cases  (56 and 67 per  cent  respec t i ve ly) 635.  

 

 

 

                                                             
634 Turnbu l l ,  P . ,  "Train ing and Qual i f i cat i on Sys tems in the EU Por t  Sec tor :  Set t ing the State o f  
P lay and Del ineat ing an ETF Vis ion" ,  Brussels ,  ETF,  July  2009,  
ht tp : / / www. i t fg loba l .o rg / f i l es /ext ranet / -75/ 17739/F ina l%20repor t%20EN. pdf ,  25 .  
635 Turnbu l l ,  P . ,  "T ra in i ng and Qual i f i ca t ion  Sys tems in  the EU Por t  Sec to r :  Set t i ng  the  S ta te  o f  P lay  
and  Del ineat ing  an ETF  V is ion" ,  B russe ls ,  ETF,  Ju l y  2009,  h t tp : / / www. i t fg loba l .org / f i l es /ext ranet / -
75/17739/F ina l%20repor t%20EN.pdf ,  29 .  
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274.  In  an  overv iew of  occupat ional  heal th  and safety in  the  t ranspor t  sec tor  of  2011,  t he  

European Agency for  Safety  and Heal th at  W ork  drew at tent ion to the fac t  that  some t ranspor t  

workers ,  inc luding por t  workers ,  may be exposed to ext reme c l imate cond i t ions ,  espec ia l l y  

dur ing l oading and unloading ac t iv i t i es .  The repor t  a lso s t resses  the heal th r isks  by 

bromoethane and other  tox ic  gases  i n impor t  cargo ship conta iners .  Gaseous pes t ic ide  

concent rat i ons  and other  toxic  gases  in undec lared f re igh t  conta iners  represent  an inc reas ing  

heal th r isk  dur ing t ranspor tat ion,  i nspec t i on and un loading.  Inves t igat i ons  in  d i f ferent  count r i es  

showed at  leas t  5 per  cent  of  a l l  impor t  conta iners  to have concent rat ions  of  bromomethane,  

phosphine and/or  other  fumigants  above the respec t ive Occupat ional  Exposure L imi t .  A lmost  no  

impor t  conta iners  wi th detec tab le l evels  of  fumigants  d isplay the requ i red Internat ional  

Mar i t ime Organisat i on warning s t icker ,  a l though according to the IMO Recommendat ion for  the 

Safe Use of  Pes t ic ides  i n  Ships  ( IMO 267E)  fumigated conta iners  or  cargo t ranspor t  uni ts  and 

ship cargoes  have to be l abel l ed and appropr iate l y  cer t i f ied 636.  

 

 

 

275.  A 2011 Commiss ion Staf f  W ork ing Paper  on the  implementat i on of  Di rec t ive 91/383/EC on 

safety and heal th of  f i xed- term and temporary workrers  ‒  which does  no t  focus  on por ts  ‒  

conf i rms that  t hese workers  are s t i l l  comparat ive l y  more exposed to occupat ional  heal th and 

safety r isks .  A number  of  fac tors  cont r i bute to th is  outcome,  i nc luding age,  sec tora l  ass ignment  

and level  of  sk i l l s .  Data cor roborate a cor re lat i on  between atypical  f orms of  employment  and 

overexposure to r isk  fac tors 637.  

 

 

 

276.  The lack  of  re l i able  and up- to-date EU-wide  f igures  on the number  of  por t  workers  and 

espec ia l ly  on the f requency,  inc idence and f requency rate of  occupat iona l  acc idents  among 

por t  workers ,  as  wel l  as  on occupat ional  d iseases ,  should be ment ioned as  a separate pol icy 

issue.  

 

 

  

                                                             
636 See Schne ide r ,  E .  and I ras torza,  OSH in  f i gu res :  Oc cupat iona l  sa fe ty  and hea l th  in  t he t ranspor t  
sec tor  ‒  an  ove rv iew ,  Luxembourg,  Pub l i ca t ions  Of f i ce  o f  the  European Union,  
h t tp : / /osha.europa. eu/en/pub l i ca t i ons / repo r ts / t rans por t -sec tor_TERO10001ENC,  94-95 and 103 -104.  
637 European Commiss ion,  Implementa t ion  by  Member  S ta tes  o f  Counc i l  D i rec t i ve  91/383/EC of  25  
June 1991 supp lement ing the measures  to  encourage  improvements  in  the safe t y  and hea l t h  a t  work  
o f  worke rs  w i th  a  f i xed -du ra t ion  employ ment  re la t i onsh ip  o r  a  temporary  employment  re la t ionsh ip .  
Commiss ion S ta f f  Work ing Paper ,  B russe ls ,  22 Ju l y  2011,  SEC(2011)  982 f ina l ,  51-52 and 59.  
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6.7. Appraisals and outlook 
 

 

277.  As  we have ment ioned above 638,  the 2007 Communicat i on on por ts  pol icy by the European 

Commiss ion remains  a usefu l  s tar t i ng point  to  assess  the cur ren t  s i tuat ion of  the por t  l abour  

market  in  t he European Union.  

 

In  the Commiss ion Staf f  W ork ing Document  accompanying the 2007 Communicat ion,  t he  

Commiss ion summar ised the main problems sur round ing por t  labour  i n  Europe as  fo l l ows:  

 

Labour  acc idents  in  por ts  are unacceptably  h igh and ac t i on is  needed to reduce them.  A  

safety  cul ture must  become par t  of  por t  work  and the enforcement  of  heal th and safety  

ru les ,  as  wel l  as  proper  i nves t i gat ion of  a l l  acc idents  is  needed.  

I t  i s  in  t he  por ts '  own interes t  to  ensure  that  a l l  workers  are proper ly  t r a ined for  thei r  

jobs ,  in  v iew of  t he  techn ical  complex i ty  of  t he equipment  they  operate.  However ,  t her e  

is  cons iderable var iat ion in t he l evels  of  t ra in ing prov ided by  d i f ferent  enterpr ises  and 

there are no common European-wide s tandards .  

Many por ts  operate l abour  pools  to protec t  workers  agains t  market  i ns tabi l i t y  and 

f luc tuat i ons  in demand,  whi ls t  ensur ing that  employers  a lways  have access  to suf f ic i en t  

labour  to meet  peak  work load requi rements .  Labour  pools  and s t rong t rade un ions  hav e 

been ins t rumental  i n  ensur ing that  por t  workers  receive reasonably  good wage rates  

( re lat ive to the i ndus t r ia l  average in  each count r y ) .  However ,  t hey  are seen by  some  

s takeho lders  as  a source of  res t r ic t ive prac t ices  undermining  por t  ef f i c iency  and 

produc t iv i ty .  Some employers  argue that  mandatory  use of  l abour  pools  might  be  

incompat ib le wi th the EC Treaty .  I f  European por ts  are to operate ef f ic ient ly ,  an  

appropr iate balance needs to be found between employers '  f reedom to  selec t  and 

negot iate  wi th thei r  own work force,  and the protec t ion of  workers '  r ights .  This  is  l i ke ly  

to i nvolve e i t her  redef in ing  the  ro le of  labour  poo ls ,  or  seek ing a gradual  reduc t i on  i n  

the i r  impor tance and powers .  The issue of  por t  wo rk  is  ex t remely  sens i t i ve  and there is  

general  consensus  among s takeholders  that  i t  can only  be addressed through a soc ia l  

d ia logue between the var ious  par tners  involved.  Fai l ing to address  the labour  issues  

might  be fa i l ure to ge t  the bes t  poss ib le per formance out  of  Europe's  por ts .  

Overmanning is  l i ke ly  t o  be absorbed by  t raf f i c  growth,  but  l ow t ra in ing  and safety  

levels  wi l l  depress  produc t iv i ty  and lead to avoidable acc idents .  Fai l ure to in t roduc e 

more f l ex ib le work ing prac t ices  might  l ead to h igher  uni t  cos ts 639.  

 

The Commiss ion i dent i f i ed the c reat i on of  greater  f reedom for  por t  employers  to se lec t  t hei r  

work force and negot iate the i r  own condi t ions  of  employment ,  whi ls t  protec t ing the interes ts  of  

por t  workers  and the  promot ion of  more f l ex ib le  employment  pat terns  and soc ia l  d ia logue as  

impor tant  ob jec t ives  for  a  new European por ts  pol i cy 640.  

 
                                                             
638 See supra ,  pa ra  181.  
639 European Commiss ion,  Accompany ing document  to  Commun icat ion  on a  Eu ropean Por ts  Po l i cy .  
Fu l l  Impac t  Assessment ,  B russe ls ,  18 Oc tober  2007,  SEC(2007)  1339,  9 .  
640 European Commiss ion,  Accompany ing document  to  Commun icat ion  on a  Eu ropean Por ts  Po l i cy .  
Fu l l  Impac t  Assessment ,  B russe ls ,  18 Oc tober  2007,  SEC(2007)  1339,  15 and 16.  
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Final l y ,  t he Commiss ion cons idered d i f ferent  pol i cy opt i ons  and s tated i ts  preference for  t he  

sof t  law al ternat i ve:  

 

4.2.  Work in Ports  

 

4.2.1.  Int roduct ion 

 

The cur rent  prac t ice for  s tevedor ing is  ex t remely  d ivers i f i ed across  the Communi ty ,  in  

many cases  a lso  wi th in a same Member  State.  The issue a t  s take for  t h is  spec i f i c  

aspec t  is  ma in ly  t he one of  'pool i ng ' .  Por t  'poo ls '  are ent i t i es  prov id ing s taf f  to  ter mina l  

operators .  Pools  may prov ide whole or  par t  of  t he  s taf f  needed,  at  a l l  t imes or  only  on  

the  occas ion of  peaks  in  demand for  s tevedor ing.  Where pools  are very  power fu l ,  no t  

on ly  termina l  operators  are ob l iged to use pool  s taf f ,  but  the pool  a lso dec ides  the  

number  of  workers  to be  employed for  a g iven job.  This  dec is ion may be based on  

c r i ter ia  other  t han the objec t ive need for  manpower ,  wi th obv ious  consequences  on  

cos t .  In  other  por ts  pools  are l ess  power fu l .  They  only  prov ide l ess  sk i l led personnel ,  

and/or  s taf f  t emporar i l y  needed for  f ac ing t raf f i c  peaks .  I n the conta iner  bus iness  mos t  

s taf f  i s  t herefore permanent ,  which is  a lso i n  l ine  wi th  thei r  advanced t ra in ing  (e.g. ,  f or  

c ranes) .  

 

4.2.2.  Pol icy opt ions 

 

4.2.2.1.  Do noth ing opt i on.  Wi thout  any  in tervent ion the descr ibed scenar io would  

probably  cont inue to gradua l ly  evolve towards  the overcoming of  t he pool  sys tem,  as  i t  

i s  s lowly  happening i n many por ts .  I t  shou ld be recal led,  however ,  t hat  i n  some par ts  o f  

the  Communi ty  t h is  evolut i on  could be  s lower ,  due to  the oppos i t i on by  un ions .  The 

descr ibed t rend could a lso af fec t  the at t rac t iveness  of  the por t  sys tem as  a  whole ,  and 

therefore,  t he development  of  por ts  and the progress  of  modal  shi f t .  Any  l eg is lat i on i n  

force i n the Member  State impos ing the use of  pools  could be chal l enged by  means of  

in f r i ngement  procedures .  However ,  i t  should be not iced that  in  some cases  pools  are  

used because of  pressure  by  unions ,  rather  t han on  the  bas is  of  l egal  prov is ions .  

 

4.2.2.2.  Legis lat i ve opt i on.  A l egis lat ive proposal  could es tabl ish that  any  i ndependent  

prov ider  ( i ndiv idual  or  agency)  should be  able to  be h i red by  terminal  operators .  The 

market  for  work  i n  por t  wou ld be l i bera l ised.  

 

4.2.2.3.  Sof t  law opt ion.  In  an i nterpretat ive Communicat i on the Commi ss ion might  

come to the conc lus ion that  any  legis lat ion impos ing the use of  s taf f  or ig inat ing f rom 

the pools  is  in  conf l i c t  wi th the Treaty  pr i nc ip les .  In prac t ice,  any  ter mina l  operator  

needing  new s taf f  should  be ent i t l ed to h i re  proper ly  t ra ined independent  s taf f  or  s taf f  

f rom temporary  work  agenc ies .  I t  should be  not iced that  t he prac t ice of  poo l ing appears  

to be l ess  in  conf l i c t  wi th the Treaty  pr i nc ip le of  f ree movement  of  workers ,  s ince the  

pools  make no d isc r imina t ions  based on nat i onal i ty .  
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4.2.2.4.  Voluntary-mixed opt ion.  In  the  course  of  t he  consul tat ion i t  has  appeared that  

both workers  and employers  ( termina l  operators )  a re wi l l i ng to engage in a d ia logue,  in  

par t icu lar  concerning cont rac tual  i ssues  ( "soc ia l  d ia logue") .  Fur thermore,  as  i t  has  been 

ment ioned above,  a l l  the progress  on  f l ex ib i l i t y  that  has  been achieved in some  

count r i es  has  been made poss ib le by  years - long negot iat i ons  by  soc ia l  par tners .  

Encouraging soc ia l  d ia logue should a lso be taken into cons iderat i on and separate l y  

assessed.  Should th is  op t ion be  chosen,  soc ia l  par tners  would be i nv i ted to set  up  a  

d ia logue process ,  i f  necessary  in  the form of  a s t ruc tured "soc ia l  d ia logue"  such as  i t  

ex is ts  for  mar i t ime t ranspor t ,  a imed at  overcoming the  leas t  f r u i t fu l  cons t ra ints  that  s t i l l  

ex is t  in  some por ts .  Th i s  opt ion has  been named as  "mixed-voluntary" ,  because the  

voluntary  approach would  not  be ent i r e ly  independent  f r om the "sof t  law opt ion" .  In  f ac t ,  

soc ia l  par tners  would be  inv i ted to negot iate once the Communi ty  law f ramework  has  

been c lar i f ied by  the Communicat i on.  

 

4.2.3.  Assessing the opt ions 

 

Exper iences  wi th the pas t  proposals  for  a por t  serv ices  Di rec t ive,  and the v iews  

expressed by  s takeholders  dur ing the consul ta t ion process  suggest  that  t here would be  

cons iderable oppos i t ion to the  legis lat ive opt i on.  However ,  many of  i t s  benef i ts  could be  

achieved through the  sof t  law opt ion,  which  would a lso  be  l ess  cos t ly .  The cos ts  and 

benef i ts  of  t he  sof t  opt i on  are more d i f f i cu l t  t o  quant i fy .  As  a  resul t ,  t he l eg is lat ive  

opt ion has  been objec t  of  assessment .  The pr i mary  objec t ive of  t he opt i ons  for  work  i n  

por ts  is  to inc rease labour  f lex ib i l i t y  at  por ts  where  employers  are obl i ged to  use labour  

pools  for  t he  supp ly  of  regu lar  and casual  workers ,  rather  t han being able to  selec t  t hei r  

own s taf f  and negot iate the i r  own terms and condi t ions  of  employment .  

 

4.2.3.1.  Scale of  problem.  The f i rs t  task  of  t he analys is  is  to  def i ne the  dock  labour  

regi me for  d i f f erent  European count r i es  and to i dent i fy  the Member  States /por ts  where  

the use of  labour  pools  is  s t i l l  mandatory 641.  

Por t  labour  prac t ices  have been gradual ly  l i bera l ised  i n several  Member  Sta tes  over  t he  

las t  10-20 years  but  t here  is  no common and c lear  European labour  scheme.  

Annex IV 642 summar ises  the cur rent  l abour  schemes in several  European count r i es .  I t  

shows that  many aspec ts  must  be cons idered to def i ne how work  in  por ts  is  organ ised,  

for  ins tance:  

•  Presence of  l abour  pool  and how the ent ry  of  workers  in to the poo l  is  cont ro l l ed.  

•  How workers  are ass igned to employers  (shi f t  pat terns ,  min i mum hours  of  work ,  ab i l i t y  

to employ  pool  workers  on a semi-permanent  bas is )  

                                                             
641 

"The exp ress ion "mandato ry "  labour  poo l  can be in te rpre ted in  d i f f e rent  ways :  
-  compulso ry  by  nat i ona l  o r  loca l  l eg is la t i on  as  i n  the  case o f  the  Por t  o f  Antwerp,  or  
-  bus iness  ag reements /par tnersh ips  run j o in t l y  by  employe rs  and un ions  such as  in  Hamburg and i n  
L isbon ( foo tnot e  in  the or i g ina l ) .  
642 Annex V  (not  IV )  g i ves  "Examples  o f  European labour  schemes"  (see European Commiss ion,  
Accompany ing  document  t o  Communicat i on  on a  Eu ropean Por ts  Po l i cy .  Fu l l  Impac t  Assessment ,  
B russe ls ,  18 Oc tober  2007 ,  SEC(2007)  1339,  90-91) .  
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•  How workers  are pa id (at tendance a l l owances ,  min i mum guaranteed income or  hours  

of  employment ,  payment  per  hour  worked,  over t ime prov is ions ,  soc ia l  secur i ty  

prov is ions  and other  benef i ts ) .  

•  How employers  pay  for  t he labour  they  use.  

•  Negot iat ing procedures  for  ter ms and condi t i ons  of  employment .  

•  Tra in ing ar rangements .  

•  How the pool  recovers  any  f inanc ia l  def ic i ts  ( revenues received f rom employers  less  

pay ments  made to workers ) .  

A l l  these aspec ts  have a  d i rec t  in f l uence on por ts ’  produc t iv i ty  and compet i t ion among 

por ts  and must  be cons idered in order  t o improve the ef f ic i ency  of  t he por t  i ndus t ry .  

Conta iner  t r af f i c  development  has  a lso i nf luenced por t  l abour  produc t iv i ty  in  the l as t  20  

years .  Conta iner  termina ls  are a capi ta l  in tens ive bus iness  charac ter ised by  h igher  

labour  produc t iv i ty  wi th respec t  to convent ional  cargo.  The common aspec t  that  has  

charac ter ised the deve lopment  of  workers ’  per for mances has  been negot iat ing  

procedures  for  t erms and condi t i ons  of  employment  among employers ,  unions ,  

employees  and other  pub l ic  bodies .  This  seems to  indicate that  l abour  schemes have a  

l imi ted impact  on labour  produc t iv i ty .  Soc ia l  d ia logue among s takeholders  therefor e  

looks  to be the most  impo r tant  dr iver  to i mprove produc t iv i ty  in  European por ts .  

 

4 .2.3.2.  Cos ts .  The ma in “one-of f ”  cos ts  of  abo l ish ing or  subs tant i a l l y  modi fy ing  

compulsory  labour  pools  wi l l  be compensat ion  payments  and/or  l oss  of  earnings  fo r  

redundant  workers ,  and the  cos ts  of  t rans fer r ing l abour  to  indiv idual  employers .  I f  t he  

EU proposal  is  s t rongly  opposed,  there could a l so be  a  s igni f i cant  l oss  of  earnings  

caused by  s t r ike ac t ion.  Worse perhaps ,  i f  th is  is  not  done proper ly ,  these measures  

could a lso l ead to bad soc ia l  re lat i ons  and to a negat ive appeal  of  por ts .  

Labour  cos ts  may  increase i f  employers  have to h i re more l abour  on a  permanent  bas i s  

in  order  t o cover  t raf f i c  peaks ,  and i f  t hey  prov ide bet ter  terms and condi t i ons  o f  

employment .  However  these addi t ional  cos ts  are  l i ke ly  t o be of fset  by  h igher  

produc t iv i ty  rates ,  and s lower  inc reases  in the s i ze of  the work force over  t ime as  a  

resul t  o f  more f l ex ib le mann ing ar rangements .  

There could  a lso be s igni f i cant  cos ts  i n  t erms  o f  use of  l ess  sk i l l ed  l abour ,  and the  

reduced power  of  the un ions  to in tervene when employers  do not  meet  agreed 

s tandards .  

 

4.2.3.3.  Benef i ts .  The ma in benef i ts  assoc iated wi th more f l ex ib le employment  pat terns  

inc lude:  

•  Higher  l abour  produc t iv i ty  due to selec t ive employment  of  the bes t  workers /widening  

of  t he  search area for  new employees ,  and regular i ty  of  employment  ( inc reased 

fami l i ar i ty  of  the l abour  force wi th the employer ’s  bus iness) .  

•  Greater  f l ex ib i l i t y  in  the use of  l abour ,  wi th a c loser  cor re lat i on between hours  paid  

and hours  worked,  less  i d le t ime spent  wai t i ng for  work  or  wai t i ng  (unemployed)  for  t he  

end of  the shi f t ,  more use of  mu l t i -sk i l l  to  enable the same worker  t o  do several  

d i f f erent  j obs ,  and more cos t -ef fec t ive use of  over t ime work ing.  
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4.2.4.  Compar ing the opt ions 

 

The pr imary  objec t ive of  the pol icy  opt i ons  for  the “work  i n  por ts ”  regulat i on is  t o  

inc rease labour  f lex ib i l i t y .  The por t  s i t uat i on  is  very  heterogeneous,  so the  

implementat ion of  a Di rec t ive is  unl ike ly  t o meet  the approva l  of  a l l  s takeholders .  I n  

summary ,  t he  lack  of  any  c lear  re lat i onship between por t  l abour  schemes and work  

force produc t iv i ty ,  the heterogeneous charac ter is t ics  of  each por t ,  and the tota l  

es t imated cos ts  of  t he t rans i t ion programmed do no t  suppor t  a Di rec t ive.  

The common aspec t  t hat  has  charac ter ised  the improvement  of  workers ’  per formance 

has  been the use of  negot iat ing procedures  for  t erms and condi t ions  of  employment ,  

involv ing employers ,  unions ,  employees  and other  publ ic  bodies .  Soc ia l  d ia logue among 

s takeho lders  looks  to be the most  i mpor tant  dr iver  to improve produc t iv i ty  in  European 

por ts ,  reduc ing negat ive  ef fec ts  such as  labour  redundancy .  Negot iat i on and soc ia l  

d ia logue a l low a bet ter  ba lance to  be mainta ined between the needs,  charac ter is t ics ,  

and par t icu lar  h is tory  of  each por t .  

The issue of  soc ia l  d ia logue emerged f rom the consul tat ion.  There are examples  of  

por ts  wi th labour - re lated d i f f i cu l t ies  that  have overcome these through soc ia l  d ia logue 

(e.g.  Rot terdam,  Dunk i rk ) .  Therefore,  a formal  soc ia l  d ia logue at  Commiss ion l eve l  wi l l  

be proposed.  This  can indeed help to achieve the l ong- ter m objec t ive o f  improv ing  

produc t iv i ty  and,  u l t i mate ly ,  make por ts  more at t rac t ive for  cus tomers ,  and cont r i bute ,  

in  t h is  way,  t o t he  development  o f  mar i t ime t ranspor t ,  l eading i n t urn  to more and bet te r  

jobs .  The idea of  set t ing up a formal  soc ia l  d ia logue has  been d iscussed wi th the  

competent  Commiss ion serv ices .  

Moreover ,  t here are cur rent ly  no spec i f i c  Communi ty  ru les  on t ra in ing for  por t  workers .  

Tra in ing of  por t  workers  has  become of  pr i mary  impor tance for  t he safe and ef f ic i en t  

operat i on  of  por ts .  Por t  equipments  have become  technological ly  advanced and of ten  

complex  tools .  Work  i n  por ts  has  consequent ly  evolved and,  as  the consul tat i on has  

shown,  a  set  of  common requi rements  for  t r a in ing  of  por t  workers  could be es tabl ished 

at  Communi ty  l evel .  

One of  t he most  i mpor tant  ac t ions  that  could mi t i gate  these heal th and sa fety  cos ts  is  

the p lanning and development  of  per iodic  t ra in ing programme.  Di f f erent  solut ions  ar e  

developed in European por t ,  f or  i ns tance in Hamburg  and Bremen por t  enterpr ises  and 

un ions  have es tabl ished a jo int  Dockworker  Tra in ing School .  The fo l lowing  objec t ives  

should be pursued in order  to mi t i gate negat ive impacts :  

•  Upgraded qual i ty  s tandards  

•  profess ional  sk i l l s  and 

•  inc rease “safety  cul ture” .  

The imp lementat ion of  ac t ion on these aspec ts  could generate,  among others ,  t he  

fo l l owing benef i ts :  

•  profess ional  ef f i c i ency  

•  reduc t i on in overal l  work  fata l i t i es .  

The imp lementat i on of  a t ra in ing sys tem imp l i es  in i t ia l  and operat ional  cos ts .  The in i t ia l  

cos ts  are re lated to the development  of  a  t ra in ing scheme (e.g.  I LO Dockworker  t ra in ing  

programme) .  The operat i onal  cos ts  inc lude t ra in ing cos ts  for  por t  workers .  The t ra in ing  

cos ts  can be d iv ided into three main components :  
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1.  cos ts  of  t ra in ing scheme des ign ;  

2.  operat ional  cos t  (cos ts  of  t he t ra in ing i tse l f ) ;  

3 .  cos ts  of  evaluat i on (mon i tor i ng sys tem) .  

The in i t i a l  cos t  of  a t ra in ing scheme des ign depends on the type of  courses  to be  

prov ided according to the  needs of  por t  workers  that  change por t  by  por t .  

The t ra in ing operat ional  cos t  depends on the number  of  por t  workers  tha t  need to be  

t ra ined to car ry  out  a new labour .  Dockworker  t ra in ing is  ma in ly  organised by  the  

pr ivate por t  companies  for  thei r  employees .  Never theless ,  por t  workers  are not  a l l  

per manent ly  a l located  to  indiv idual  por t  employers  (e.g.  casual  workers ) .  A t ra in ing  

sys tem is  par t icu lar ly  impor tant  f or  casual  workers  to avoid lower ing safety  s tandards  

due to h igher  l abour  turnover  rates  and less  sk i l led labour .  The number  of  casual  

workers  depends on work  organi za t i on i n each European por t  or  i n  each European 

count ry  and cannot  be eas i ly  es t imated at  European level  (macro level ) .  

An es t imat ion of  the cos ts  and the net  outcome of  th is  approach is  thus  not  poss ib le at  

th is  s tage of  t he analys is  and in t he t ime f rame given.  

Fur thermore,  i t  should be not iced that  a s igni f i cant  number  of  occupat iona l  acc idents  

inc luding fata l  ones 643 s t i l l  occur  in  por ts .  A c lose mon i tor ing of  t he imp lementat i on in  

por ts  of  Communi ty  ru les  on heal th  and safety  at  work  would be des i rable.  

F inal ly ,  t he issue of  f l ex icur i ty  should be fur ther  assessed,  a lso  in t he l ight  of  the  

Commiss ion Communicat i on on Flex icur i ty 644.  

The fo l l owing table summar i zes  the main cos ts  and benef i ts  t hat  could be generated by  

a Di rec t ive wh ich focuses  on greater  f r eedom and f lex ib i l i t y  of  employment .  

 

Cost  and benef i t  of  pol icy opt ion 

Cost  Benef i t  

 

�  The main “one-of f ”  cos ts  are for  

abol ish ing or  subs tan t ia l ly  modi fy ing  

compulsory  labour  pools  (compensat ion  

pay ments  and/or  l oss  of  earnings  for  

redundant  workers ,  cos ts  of  t r ans fer r i ng  

labour  to indiv idual  employers ) .  I f  the EU 

proposal  is  s t rongly  opposed,  there could  

a lso  be  a  s igni f i cant  l oss  of  earnings  

caused by  s t r ike ac t i on.  

�  Labour  cos ts :  may  increase i f  employers  

have to h i re more l abour  on a permanent  

bas is  in  order  to cover  t raf f i c  peaks ,  and i f  

they  prov ide bet ter  ter ms and condi t i ons  

of  employment .  ( t hese cos ts  could be  

of fset  by  h igher  produc t iv i ty  rates) .  

�  Higher  labour  produc t iv i t y :  due to 

selec t ive employment  of  t he bes t  

workers /widening of  the  search area for  

new employees ,  and regu lar i ty  of  

employment .  

�  Labour  t ra in ing programmes:  enlarged 

and bet ter  t argeted.  

�  Greater  f lex ib i l i t y  in  t he use of  labour :  

c loser  cor re lat i on between hours  paid and 

hours  worked,  less  i d le t ime spent  wai t i ng  

for  work  or  wa i t ing (unemployed)  for  t he 

end of  the shi f t ,  more use of  mu l t i -sk i l l  to  

enable the same worker  to do several  

d i f f erent  j obs ,  and more cos t -ef fec t ive use  

of  over t ime work ing.  

                                                             
643 Three  por t  worke rs  were  repo r ted  dur i ng  the  s ix  month  consu l ta t i on  p roces s  that  l ed  to  th is  
communicat ion  ( foo tnot e  in  the or i g ina l ) .  
644 Commun icat ion  "Towards  Common Pr inc ip l es  o f  F lex icur i t y :  More and bet ter  j obs  th rough  
f lex ib i l i t y  and secur i t y " ,  COM(2007)  359  ( f oo tnote  i n  the or ig i na l ) .  
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4.2.5.  Choice of  opt ion 

 

Exper iences  wi th the pas t  proposals  for  a por t  serv ices  Di rec t ive,  and the v iews  

expressed by  s takeholders  dur ing the consul ta t ion process  suggest  that  t here would be  

cons iderable oppos i t i on to the legis lat ive opt i on  concerning l abour  ar rangements  in  

por ts .  However ,  many of  i t s  benef i ts  could be achieved through the sof t  law opt ion,  

which would a lso be l ess  cos t ly .  Therefore,  t he sof t  law opt ion has  been chosen.  

There are cur rent ly  no spec i f i c  Communi ty  ru les  on t ra in ing  for  por t  workers .  The 

Commiss ion recognizes  that  t ra in ing of  por t  workers  has  become of  pr imary  impor tanc e 

for  the safe and ef f ic i ent  operat i on of  por ts .  Therefore,  t he legis lat ive opt i on has  been 

chosen.  

At  the European Union level ,  the general  ru les  for  the protec t i on of  heal th and safety  o f  

workers  at  work  are la id down in the Di rec t ive  89/391/EEC12 645 ( the "Framework"  

Di rec t ive) ,  which l ays  down ru les  on heal th and safety  re lated t ra in ing of  workers  which  

fu l ly  apply  to work  i n  por ts .  Ful l  respec t  and enforcement  of  t hese ru les  is  c ruc ia l  f o r  

improv ing work ing condi t i ons .  

 

4.2.6.  Conclusion 

 

The Commiss ion wi l l  encourage the es tabl ishment  of  a  European sec tora l  soc ia l  

d ia logue commi t tee i n por ts  wi th in  the  meaning of  Commiss ion  Dec is ion  98 /500/EC.  I f  

such a commi t tee is  es tabl ished,  t he Commiss ion wi l l  promote an ac t ive cont r ibut i on of  

the soc ia l  par tners  to management  o f  change,  modernisat i on  and more and bet ter  j obs .  

The Commiss ion wi l l  propose a mutua l ly  recognizab le f ramework  on t ra in ing of  por t  

workers  in  d i f f erent  f i e lds  of  por t  ac t iv i t ies .  

The Commiss ion wi l l  c losely  moni tor  t he imp lementat i on i n por ts  of  Communi ty  ru les  on  

heal th and safety  of  workers  at  work .  The Commiss ion wi l l  a lso c losely  fo l low the  

proper  col l ec t i on of  s tat is t ics  re lat i ng to acc idents 646.  

 

 

 

278.  I n teres t i ngl y ,  the Commiss ion Staf f  Document  a lso summar ised the pos i t ions  of  the main  

s takeho lders :  

 

 

                                                             
645 Counc i l  D i rec t i ve  89/391/ EEC of  12 June 1989 on  the in t roduc t ion  o f  measures  to  encourage  
improvements  i n  the saf e t y  and  hea l t h  o f  worke rs  a t  work  (OJ  L  183,  29.6 . 1989,  p .  1 ) ,  A r t i c le  12  
( foo tnote  i n  the o r i g ina l ) .  
646 European Commiss ion,  Accompany ing document  to  Commun icat ion  on a  Eu ropean Por ts  Po l i cy .  
Fu l l  Impac t  Assessment ,  B russe ls ,  18 Oc tober  2007,  SEC(2007)  1339,  22-28.  
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Figure 20.  Pos i t i ons  of  main s takeholders  on  por t  l abour  i n  2007,  according to the  

Accompany ing document  to the European Commiss ion 's  2007 Communica t ion on a European 

Por ts  Pol icy  (source:  European Commiss ion 647)  

 

ESPO 

 

Soc ia l  d ia logue ex is ts  at  local  l evel  a l ready ;  at  EU level  on ly  i f  r e levant  s takeholder  

organisat i ons ,  i nc luding por t  author i t ies ,  agree on a common agenda;  

Compare sys tems of  profess ional  qual i f i cat i ons  for  por t  workers  and cons ider  sys tem o f  

mutual  recogni t i on;  

no need for  sec tora l  l eg is lat i on on heal th and safety ,  enforce l egis lat ion;  

suppor t  t ra in ing programmes  

 

FEPORT 

 

Creat ion of  s t ruc tured soc ia l  d ia logue,  res t r ic ted to soc ia l  par tners ;  

Ex is tence of  pools  should not  compromise the bas ic  employer  f reedom to choose i ts  

own personnel ;  

Heal th and safety :  d i f ferences  on  imp lementat i on  of  common ru les  have a reason of  

ex is tence.  

 

EFIP 

 

Suppor t  ac t ions  to promo te the sec tor  in  order  t o encourage and at t rac t  peop le  to  the  

por t  sec tor  

 

ECSA 

 

Respect  f r eedom of  serv ice prov iders  to engage personnel  of  own choice;  

cargo handl i ng should be subjec t  t o normal  market  condi t i ons  and compet i t i on.  

Assess  ex is t ing ar rangements  aga ins t  EU legis lat i on;  

proper  qual i f i cat i on essent ia l  c r i ter i a  t o be l ef t  t o  nat ional  author i t i es ;  

users  of  por ts  and por t  serv ices  to be i nvolved in soc ia l  d ia logue on pol icy  i ssues ;  

need to pursue mutual  recogni t i on of  t r a in ing qual i f i cat ion for  por t  workers  and f ree  

movement  of  workers  

 

EMPA 

 

Some heal th and safety  r isks  for  p i lo ts  due to i ncor rec t  handl i ng of  mater ia l  by  ship  

c rews  

 

                                                             
647 European Commiss ion,  Accompany ing document  to  Commun icat ion  on a  Eu ropean Por ts  Po l i cy .  
Fu l l  Impac t  Assessment ,  B russe ls ,  18 Oc tober  2007,  SEC(2007)  1339,  60-85.  
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ECASBA 

 

suppor t  the prov is ion of  t ra in ing for  a l l  sec tors  of  t he por t  i ndus t ry  ;  

abandon res t r ic t ive prac t i ces  and adopt  t he soc ia l  d ia logue 

 

ETF 

 

In t roduce s tandardi zed hea l th and safety  ru les  for  por ts ;  

St rategy  to improve heal th and safety  at  work  wi th focus  on educat ion and t ra in ing ,  

d isseminat ion of  a prevent ion cul ture,  improvement  of  r isk  assessment  procedures ;  

Pools  c reated for  t he benef i t  o f  workers  not  of  employers ;  suf f ic i ent  l egis lat i on on  

access  and compet i t i on;  promote  soc ia l  d ia logue for  por t  workers ;  in  Germany soc ia l  

d ia logue for  por ts  works ,  th is  model  should be ex tended to Europe;  need for  spec i f i c  

safety  ru les  for  por t  workers ;  rat i f i cat i on by  Member  States  of  I LO Convent ions  137 and 

152;  no need for  mutual  recogni t i on  

 

IDC 

 

Implement  for mal  soc ia l  d ia logue;  

Create cer t i f i cat i on sys tem wi th min i mum s tandards  to j o in the  profess ion;  need fo r  

c lear  ru les  on access  to profess ion;  des ign  spec i f i c  profess ional  occupat iona l  t r a in ing  

programmes for  dockworkers ;  European funding;  

Heal th and safety :  implement  a European code for  the prevent ion of  occupat iona l  

hazards  in por ts  

Pools  not  c reated for  t he benef i t  o f  workers  but  of  employers ;  need for  protec t i on  of  

workers '  r ights  in  t he event  of  t ender  procedure leading to a new terminal  operator ;  

har monisat i on  at  European level  of  profess ional  requi rements  for  dockers ;  promote  

safety  cul ture and t ra in ing;  need for  proper  moni to r ing of  acc idents ;  Rat i f i cat i on of  ILO 

137 

 

ESC 

 

Res t r ic t ive  labour  prac t ices  wi th in por ts  can cause s igni f i cant  delays  and cos ts ;  Por ts  

po l icy  should focus  on remov ing bureaucracy ,  remov ing  res t r ic t ive  labour  prac t ices ,  

encouraging more inves tments  in  t ranspor t  i n f ras t ruc ture,  fac i l i t a t ing communicat i on  

in i t i a t ives  

 

Zent ra l -Verband Deutscher  Seehafenbet r i ebe (ZDS)  

 

No general  l eg is lat ion on  pools  for  temporary  dockers  by  COM, rather  – where  

appl icable – case by  case dec is ions .  Use of  pools  for  temporary  dockers  where such 

pools  are based on and bu i ld  accord ing to  nat i onal  l egis lat ion,  wi thout  conf inement  o f  

the l iber ty  of  employers  to h i re personnel  of  t hei r  own choice.  
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Federat ion of  European Tank Storage Assoc iat i ons  (FETSA)  

 

L i t t l e  to complain about  

 

Flemish Por ts  

 

Min i mum s tandards  for  hea l th  and safety  and thei r  enforcement ;  Tra in ing to be l ef t  t o  

MS;  se l f -handl ing unacceptable  

 

Por t  of  G i jón Spain  

 

i s  not  c lear  t hat  an Europeanwide regulat i on regarding por t  labour  serv ices  would be  

ef f ic ient  f or  a l l  count r ies ;  

A general  European f ramework ,  but  a spec i f i c  nat ional  cus tomized approach could be  

bes t   

 

Unis tock  

 

No need for  COM ac t i on  on t ra in ing,  but  promote mutual  recogni t i on  of  t r a in ing  

cer t i f i cates  a l l ows mobi l i t y  of  workers  

No compulsory  per manent  cargohandl i ng serv ices  (24/7)  

Monopol i es  for  recru i t ment  o f  por t  workers  no l onger  jus t i f i ed  

 

 

 

279.  I n  a response to the 2007 Communicat i on f rom the  Commiss ion,  ESPO s tated:  

 

6.5.  Cargo-handl i ng  

ESPO agrees  wi th  the Commiss ion ’s  in terpretat i on of  Treaty  ru les  as  regards  l abour  

pools .  

The interpretat i on coinc ides  wi th the pr inc ip le that  serv ice prov iders  i n  por ts  shou ld  

have fu l l  f r eedom in engaging qual i f i ed personnel  of  thei r  own choice and employ  them 

under  cond i t ions  requi red by  the serv ice,  prov ided a l l  appl icable soc ia l  and safety  

legis lat i on is  respec ted 648.  

 

 

 

280.  As  the 2007 por ts  pol icy Communicat i on suggests ,  t he organisat ion of  por t  l abour  markets  

in  the EU should a lso be cons idered in the broader  context  of  the European Commiss ion 's  

po l icy on ' f l ex icur i t y ' ,  which at tempts  to reconc i l e  employers '  need for  a f l ex ib le work force wi th  

workers '  need for  secur i t y .  As  the Commiss ion summar ises ,  

                                                             
648 X. ,  Communicat i on  f rom the European Commis s ion on a  Eu ropean Por ts  Po l i cy .  Genera l  
response o f  ESPO ,  31  Oc tobe r  2007,  
h t tp : / / www. espo. be/ images /s tor ies /po l i cy_papers /Prev ious_po l i cy_papers /07 -10 -31ECPor t po l i c y-
Genera l res ponseofESPO.pdf ,  10-11.  
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The concept  is  a response to  the needs European labour  markets  are fac ing.  On the  

one hand,  t he EU has  to  come to  terms wi th changes in t he wor ld economy.  

Technological  deve lopments  are becoming ever  more rapid.  Produc ts  and serv ices  ar e  

developed at  an ever  quicker  pace.  I f  Europe wants  to s t rengthen i ts  economy and 

c reate j obs ,  i t  has  to be  in t he foref ront  of  t hese developments .  Enterpr i ses  have to  

move towards  innovat ive  produc t  and serv ice development .  They  have to master  new 

sk i l l s  and produc t i on techniques .  This  is  a cont inuous  process ,  af fec t ing employers  and 

workers  a l ike.  Jobs  change more quick ly  than before.  The abi l i t y  to adapt  and readiness  

for  change are  becoming more and more impor tant .  

On the other  hand,  t he EU needs to re inforce the European soc ia l  mode ls ,  which are  

commi t ted to soc ia l  protec t ion,  soc ia l  cohes ion and sol i dar i ty .  Workers  need suf f i  c i en t  

secur i ty  t o p lan  thei r  l i ves  and careers  wi th  suppor t  t o  make i t  through a l l  t hese 

changes and s tay  in  employment .  They  need oppor tun i t ies  to master  new sk i l l s  and help  

to move f rom one job to another .  They  need protec t ion agains t  bad work ing  cond i t ions .  

They  need good soc ia l  protec t i on  in case a new job is  not  eas i ly  at  hand or  when 

employment  is  no longer  a real is t ic  opt i on.  

F lex icur i ty  is  an at tempt  to uni te these two  fundamental  needs .  I t  promotes  a 

combinat ion of  f l ex ib le labour  markets  and adequate secur i ty .  F lex icur i ty  can a lso  hel p  

prov ide an answer  to the EU’s  d i l emma on how to mainta in and improve compet i t i veness  

whi ls t  r e inforc ing the European soc ia l  model .  

F lex icur i ty  should  not  be  misconceived as  g iv ing  employers  f reedom to d i ssolve thei r  

respons ib i l i t i es  towards  the  employee and to g ive  them l i t t l e  secur i ty .  F lex icur i ty  does  

not  mean ‘h i re  and f i r e ’ ;  nor  does  i t  imp ly  that  open-ended work  cont rac ts  a re a th ing  o f  

the  pas t .  F lex icur i ty  is  about  br inging people  i n to  good jobs  and deve loping thei r  

ta lents .  Employers  have to improve thei r  work  organisat i on to of fer  j obs  wi th future.  

They  need to i nves t  in  thei r  workers ’ sk i l l s .  This  is  par t  of  ‘ i n ternal  f lex icur i ty ’ .  

However ,  keeping the same job  is  not  a lways  poss ib le.  Somet i mes  i t  i s  be t ter  t o f ocus  

on f inding a new job rather  t han preserv ing the j ob one has  at  the moment .  ‘Ex terna l  

f lex icur i ty ’  a t t empts  to of fer  safe  moves  for  workers  f rom one job i nto another ,  and good 

benef i  ts  t o cover  the t ime span,  i f  needed.  

Rather  than job secur i ty ,  f lex icur i ty  focuses  on  ‘employment  secur i ty ’.  Employ ment  

secur i ty  means s tay ing in employment ,  wi th in the same enterpr ise or  in to a new 

enterpr ise.  The phi l osophy behind f l ex icur i ty  is  t ha t  workers  are more prepared to make 

such moves i f  there is  a good safety  net 649.  

 

In  2007,  the Counc i l  o f  M in is ters  adopted the 'Common Pr inc ip les  of  F lex icur i ty ' ,  which read as  

fo l l ows:  

 

(1)  F lex icur i ty  is  a means  to  re inforce  the imp lementat ion of  the L isbon St ra tegy ,  c reate  

more and bet ter  j obs ,  modernise labour  markets ,  and promote good work  through new 

                                                             
649 European Commiss ion,  Towards  Common Pr i nc ip les  o f  F lex icur i t y :  More and bet ter  jobs  throug h  
f lex ib i l i t y  and secu r i t y .  Communicat i on  f rom the Commiss ion to  the European Par l i ament ,  the  
Counc i l ,  the  European Economic  and Soc ia l  Commi t tee and the Commi t tee  o f  the  Regions ,  B russe ls ,  
27 June 2007,  [COM(2007)  359 f ina l ,  7 .  
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forms of  f l ex ib i l i t y  and secur i ty  to inc rease adaptabi l i t y ,  employment  and soc ia l  

cohes ion.  

(2)  F lex icur i ty  i nvolves  the del i berate combinat ion of  f l ex ib le and re l i able  cont rac tua l  

ar rangements ,  comprehens ive l i f e long learning s t rategies ,  ef fec t ive ac t ive labour  

market  pol ic i es ,  and modern,  adequate and sus ta inable soc ia l  protec t i on sys tems.  

(3)  F lex icur i ty  approaches are not  about  one s ingle l abour  market  or  work ing l i f e  model ,  

nor  about  a s ingle pol icy  s t rategy :  t hey  shou ld  be ta i l ored to the spec i f i c  c i r cumstances  

of  each Member  State.  F lex icur i ty  imp l i es  a balance between r i ghts  and respons ib i l i t i es  

of  a l l  concerned.  Based on the common pr inc ip les ,  each Member  State shou ld develop  

i ts  own f l ex icur i ty  ar rangements .  Progress  shou ld be ef fec t ive ly  mon i tored.  

(4)  F lex icur i ty  should promote more open,  respons ive and inc lus ive labour  markets  

overcoming segmentat i on .  I t  concerns  both those in work  and those out  of  work .  The 

inac t ive,  the unemployed,  those in undec lared work ,  in  uns table employment ,  or  at  t he  

margins  of  t he l abour  market  need to be prov ided wi th bet ter  oppor tuni t i es ,  economic  

incent ives  and suppor t ive measures  for  eas ier  access  to work  or  s tepping-s tones  to  

ass is t  progress  into s table and legal ly  secure emp loyment .  Suppor t  should be avai l able  

to a l l  t hose in  employmen t  to remain employable,  p rogress  and manage t rans i t ions  both  

in  work  and between jobs .  

(5)  Internal  (wi th in the enterpr ise)  as  wel l  as  ex ternal  f l ex icur i ty  are equa l ly  impor tant  

and should  be  promoted.  Suf f ic ient  cont rac tual  f lex ib i l i t y  must  be accompanied by  

secure t rans i t ions  f rom job to job.  Upward mob i l i t y  needs  to be fac i l i ta ted ,  as  wel l  as  

between unemployment  o r  inac t iv i ty  and work .  High-qual i ty  and produc t ive workplaces ,  

good organisat i on of  work ,  and cont inuous  upgrad ing of  sk i l l s  are a lso essent ia l .  Soc ia l  

protec t i on should prov ide  incent ives  and suppor t  for  job t rans i t i ons  and for  access  to  

new employment .  

(6)  F lex icur i ty  should suppor t  gender  equal i ty ,  by  promot ing equa l  access  to qua l i ty  

employment  for  women and men and of fer i ng measures  to reconc i l e  work ,  fami ly  and 

pr ivate l i f e .  

(7)  F lex icur i ty  requi res  a  c l imate  of  t r us t  and broadly -based d ia logue among al l  

s takeho lders ,  where a l l  a re prepared to take the respons ib i l i t y  for  change wi th a v iew to  

soc ia l ly  ba lanced pol ic ies .  Whi le publ ic  author i t i es  reta in an overa l l  respons ib i l i t y ,  the  

involvement  of  soc ia l  par tners  in  the des ign and imp lementat ion of  f l ex icur i ty  pol ic ies  

through soc ia l  d ia logue and col l ec t ive bargain ing i s  of  c ruc ia l  impor tance.  

(8)  F lex icur i ty  requi res  a  cos t  ef fec t ive a l l ocat ion of  resources  and should remain fu l ly  

compat ib le wi th sound and f inanc ia l ly  sus ta inable publ ic  budgets .  I t  should a lso a im a t  

a fa i r  d is t r ibut i on of  cos ts  and benef i ts ,  espec ia l ly  between bus inesses ,  publ i c  

author i t i es  and indiv iduals ,  wi th par t icu lar  at tent i on to  the spec i f i c  s i tuat i on  of  SMEs 650.  

 

In  2010,  the European Par l i ament  adopted a Resolut ion on "at ypical  cont rac ts ,  secured 

profess ional  paths ,  and new forms of  soc ia l  d ia logue"  i n  which i t  noted  that  non-s tandard  

employment  has  grown s ign i f i cant l y  s ince 1990 and that  the jobs  l os t  as  a resul t  o f  t he present  

economic  c r is is  were pr imar i l y  t hose in t he atypi cal  sec tor .  New types  of  cont rac t  wi th one or  

                                                             
650 Counc i l  o f  the  European Union,  B russe ls ,  23 November  2007,  15497/07 /  SOC 476 /  ECOFI N 483 ,  
Towards  Common Pr inc ip l es  o f  F lex icu r i t y  -  Dra f t  Counc i l  Conc lus ions ,  
h t tp : / / reg is ter .cons i l ium .eu ropa.eu/ pdf /en/07/s t15/s t15497.en07.pdf .  
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more of  the fo l lowing charac ter is t ics  are c lass i f i ed as  ’a t ypical ’  employment :  par t - t ime work ,  

casual  work ,  temporary work ,  work  under  f i xed- term cont rac ts ,  home work ing and te lework ing,  

par t - t ime employment  of  20 hours  or  l ess  per  week.   

 

In  i ts  Resolut i on,  the European Par l iament  cons iders ,  in ter  a l i a ,  that  a l l  employees ,  regardless  

of  thei r  employment  s tatus ,  should be guaranteed a set  of  core r ights ;  recommends that  t he 

pr ior i t ies  for  labour  law reform,  where i t  i s  needed,  should focus  on:  urgent  extens ion of  the  

protec t i on  of  workers  i n  atypical  f orms of  employment ;  grouping  atypical  cont rac ts  together  f or  

the purpose of  s impl i f i cat i on;  t he sus ta inable c reat ion of  normal  employment  re lat i onships ;  

c lar i f i cat i on of  t he s i t uat i on  of  dependent  employment ,  i nc luding prevent i ve ac t ion  wi th regard  

to the heal th and safety of  at ypical  workers ;  ac t i on agains t  undec lared work ;  suppor t  for  t he  

c reat i on of  new jobs ,  i nc luding under  at ypical  cont rac ts ,  and the fac i l i t a t i on  of  t rans i t i ons  

between var ious  t ypes  o f  employment  and unemployment ,  t hrough the promot ion of  pol ic ies  

such as  spec ia l  employment  a l l owances ,  l i fe long learning,  ret ra in ing and on- the- job t ra in ing ;  

and encourages  s teps  to c lar i fy  t he s i tuat i on of  dependent  employment .  

 

The Par l i ament  a lso no tes  that  at ypical  f orms  of  employment  must  cont rac tual ly  provide 

workers  wi th a course of  t ra in ing,  and s t resses  tha t  non-s tandard forms of  work  can,  i f  t hey are  

proper l y  protec ted and inc lude suppor t  in  t he area of  soc ia l  secur i t y ,  workers ’  r ights  and the 

t rans i t i on to s table,  protec ted employment ,  cons t i tu te an oppor tuni t y ,  but  that  they must  go  

hand in hand wi th suppor t  for  workers  who f i nd themselves  i n s i tuat i ons  of  t rans i t i on f rom one 

job or  employment  s tatus  to another  t hrough targe ted  ac t ive employment  po l ic ies ;  deplores  the  

fac t  that  t h is  is  of ten neglec ted.  

 

Fur ther ,  Par l iament  emphas ises  that  not  a l l  forms  of  atypical  employment  necessar i l y  lead to  

uns table ,  insecure,  casual  labour  wi th lower  leve ls  of  soc ia l  secur i t y  protec t ion,  l ower  wages  

and res t r ic ted access  to fur ther  t ra in ing and l i f e long learn ing;  i t  points  out ,  however ,  that  such 

insecure forms of  employment  are of ten l inked to a typ ical  cont rac tual  ar rangements .  

 

The Par l i ament  bel i eves  i t  essent ia l  t hat  cur rent  t h ink ing on f l ex icur i t y  be updated at  European 

level  i n  the l i ght  of  the present  c r is is ,  so as  to he lp inc rease both produc t i v i t y  and the qual i t y  

of  jobs  by guaranteeing secur i t y  and the protec t i on  of  employment  and workers ’  r i gh ts ,  wi th 

spec ia l  suppor t  f or  people who are d isadvantaged on the l abour  market ,  whi l e  a l l owing f i rms  

the organisat ional  f l exib i l i t y  needed to c reate or  reduce jobs  i n response to the changing needs  

of  the market .  I t  t akes  the v iew that  a fa i r  and balanced implementat i on of  f lex icur i t y  pr inc ip les  

can help  to make labour  markets  more robus t  i n  the event  of  s t ruc tura l  changes 651.  

 

 

 

                                                             
651 European Par l i ament  reso lu t ion  o f  6  Ju ly  2010 on a t yp ica l  cont rac ts ,  secured p ro fess iona l  paths ,  
and new f orms  o f  soc ia l  d ia l ogue  (2009/2220( INI ) ) ,  
h t tp : / / www. eu ropar l .eu ropa .eu/s ides /getDoc .do?t ype=TA&reference=P7-TA-2010-
0263& language=EN&r ing=A7-2010-0193.  
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281.  I n  a Recommendat ion of  t he European Par l i ament  and of  t he Counc i l  o f  23 Apr i l  2008 on  

the  es tabl ishment  of  t he  European Qual i f i cat ions  Framework  for  l i fe long learning 652,  Member 

States  were cal l ed upon to c reate l inks  between thei r  nat i onal  qual i f i cat i ons  sys tems 653 and the 

newly es tabl ished European Qual i f i cat i ons  Framework  (EQF) 654.  

 

By mak ing competences  and qual i f i cat i ons 655 more  t ransparent ,  t he European Qual i f i cat i ons 

Framework  (EQF)  is  an ins t rument  f or  the promot ion of  l i f e long learning.  This  f ramework  covers  

both  h igher  educat ion and vocat ional  t ra in ing.  I t  w i l l  make i t  eas ier  f or  i ndi v iduals  i n  t he EU to  

communicate the re levant  in format ion concerning  thei r  competences  and the i r  qual i f i cat i ons .  

Inc reas ing the t ransparency of  qual i f i cat i ons  wi l l  enable i ndiv idual  c i t i zens  to judge the  re lat i ve  

va lue of  qual i f i cat i ons  and improve employers ’  abi l i t y  to judge the prof i l e ,  content  and 

re levance of  t he qual i f i ca t ions  in t he labour  marke t .  Educat ion and t ra in ing  providers  wi l l  a lso  

be  able to compare  the  prof i l e  and content  of  the i r  courses  and ensure thei r  qual i t y .  The 

adopt ion  of  t he  EQF wi l l  inc rease the mobi l i t y  of  workers  and s tudents .  The EQF wi l l  a l l ow 

workers  to be mobi l e and at  the same t ime to have thei r  qual i f i cat i ons  recognised outs ide thei r  

own count ry.  The tool  wi l l  fac i l i ta te the t rans i t ion  f rom work  to t ra in ing and v ice versa ,  on a  

l i fe long bas is .  

 

The EQF is  a tool  based on l earning outcomes rather  t han on the durat i on of  s tudies .  The main  

reference level  descr ipto rs  are:  sk i l l s 656,  competences 657 and knowledge.  The core e lement  of  

the EQF is  a set  of  e ight  reference leve ls  descr ib ing what  t he l earner  knows,  what  the l earner  

unders tands ,  what  the l earner  is  able to do,  regardless  of  t he sys tem under  which a par t icu lar  

qual i f i cat i on  was awarded.  Unl ike sys tems which guarantee academic  recogn i t ion based on the  

durat i on of  s tudies ,  t he EQF covers  l earn ing as  a whole,  i n  par t icu lar  l earn ing wh ich takes  

p lace ou ts ide formal  educat ion and t ra in ing ins t i t u t i ons .  

                                                             
652 Recommendat ion o f  the  European Par l iament  and o f  the  Counc i l  o f  23 Apr i l  2008 on the  
es tab l i shment  o f  the  European Qual i f i ca t ions  Framework  for  l i f e long learn ing,  OJ  6  May 2008,  C  
111/ 1 .  
653 Def ined here  as  

al l  aspec ts  o f  a  Member  S ta te 's  ac t i v i t y  re la ted t o  the recogn i t i on  o f  l ea rn ing and o the r  
mechanis ms that  l i nk  educat ion and t ra in i ng to  the  labour  market  and c iv i l  soc ie ty .  Th is  
inc ludes  the  deve lopment  and  implement a t ion  o f  ins t i tu t iona l  a r rangements  and p rocesses  
re l a t ing  to  qua l i t y  assurance,  assessment  and the  award  o f  qua l i f i ca t ions .  A  nat iona l  
qua l i f i ca t ions  sys tem may  be composed o f  seve ra l  s ubsys tems and may  i nc lude a  nat iona l  
qua l i f i ca t ions  f ramework .  

654 For  the  b roader  c ontext ,  see  a lso ,  on  the New Sk i l l s  and Jobs  i n i t ia t i ve ,  
h t tp : / /ec .europa.eu/soc ia l / main . j sp?cat Id=822& langI d=en as  we l l  as  the Counc i l  conc lus ions  on the 
ro l e  o f  educat i on and t ra i n ing  in  t he implementa t i on  o f  the  'Europe 2020 '  s t ra t egy  (2011/C 70/01) ,  
OJ 4 March 2011,  C70/ 1 .  
655 Def ined here  as  

a formal  outcome of  an assessment  and va l ida t ion  process  which i s  obta i ned when a  
competent  body  dete rmines  that  an  ind iv idua l  has  ach ieved  learn ing  outcomes  t o  g iven  
s tandards .  

656 Def ined here  as  
the  ab i l i t y  t o  app ly  know ledge  and use k now-how to  comp le te  tasks  and so lv e  prob lems.  I n  
the contex t  o f  the  European Qual i f i ca t i ons  Framework ,  sk i l l s  are  desc r ibed  as  cogn i t i ve  
( invo lv i ng t he  use  o f  l og ic a l ,  in t u i t i ve  and c reat i ve  t h ink ing)  o r  p rac t i ca l  ( i nvo l v ing manual  
dex ter i t y  and the use o f  methods ,  mate r i a ls ,  too ls  and ins t ruments ) .  

657 Def ined here  as  
the  p rov en ab i l i t y  to  use  know ledge,  sk i l l s  and  persona l ,  soc ia l  and/ or  methodo log ica l  
ab i l i t i es ,  in  work  or  s tudy  s i tua t ions  and in  pro fess iona l  and pe rsona l  deve lopment .  In  the  
contex t  o f  t he  European  Qual i f i ca t i ons  F ramework ,  competence is  desc r i bed  in  t e rms  o f  
respons ib i l i t y  and autonomy.  
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The EQF is  not  des igned to replace nat ional  qual i f i cat ions  sys tems but  to supplement  the  

ac t ions  of  t he Member  States  by fac i l i t a t i ng  cooperat ion  between them.  The European in i t i a t i ve  

is  based on nat i onal  qua l i f i cat i ons  f rameworks ,  a l though these are themse lves  not  based on  

any s ingle model .   

 

Today,  the EQF is  being put  i n  prac t ice across  Europe.  I t  encourages  count r ies  to re late thei r  

nat ional  qual i f i cat i ons  sys tems to the EQF so  that  a l l  new qual i f i cat ions  issued f rom 2012 car ry  

a reference to an appropr iate EQF level .  An EQF nat ional  coordinat i on point  has  been 

des ignated for  th is  purpose in each count r y 658.  

 

 

 

282.  A  2009 s tudy  for  the  European Commiss ion  (DG Employment )  descr ibed scenar ios ,  

impl icat i ons  and opt i ons  in ant ic ipat i on of  f uture  sk i l l s  and knowledge needs in  the sec tor  of  

t ranspor t  and logis t ics .  

 

The researchers  found that ,  espec ia l l y  i n  t he scenar ios  of  economic  growth  and g lobal isat i on ,  

logis t ics  becomes in terna t ional  and complex,  requi r ing more soc ia l  and management  sk i l l s .  In  

the  scenar ios  wi th ma jor  legal  res t r ic t ions ,  l egi s lat ive  and regulatory knowledge becomes  

espec ia l ly  impor tant  f or  ' log is t ics  profess ionals ' .  In  general ,  log is t ics  requi re team work ing  

sk i l l s  and h igh analyt ica l  capac i t i es .  As  logis t ics  becomes more complex i n g lobal  scenar ios ,  

analyt ica l  sk i l l s  wi l l  be a cent ra l  capabi l i t y  for  t he profess ion.  

 

The category of  ' f re ight  handlers ' ,  on the other  hand,  t r adi t i onal l y  compr ises  large numbers  of  

rather  l ow qual i f i ed or  unsk i l led workers .  Many of  thei r  t asks ,  however ,  are becoming 

increas ingl y automated as  is  a l ready the case in most  modern cargo por ts ,  where most  people  

work  as  p lanners ,  cont ro l lers  or  ICT spec ia l is ts  and a lmost  a l l  f ormer l y  manual  work  is  now 

done by  machines .  Therefore,  a very l arge  por t i on  of  t he job  category ' f re ight  handlers '  may 

d isappear  or  t r ans form into  machine operators ,  cont ro l l ers ,  p lanners  or  ICT spec ia l is ts  who 

need more cogni t i ve  and analyt ica l  than phys ical  sk i l l s .  In  general ,  e-sk i l l s  and technical  

knowledge wi l l  become more impor tant  for  t h is  job category as  more machines  wi l l  enter  t he 

work  domain.  I n scenar ios  of  i nc reas ing  economic  growth and g loba l isat i on,  language sk i l l s  and 

intercul tura l  aptness  wi l l  become more impor tant  as  superv isors  and c l ients  wi l l  become more  

internat i onal .  In  scenar ios  wi th  inc reased regula t ion,  knowledge about  lega l  and regulatory  

f rameworks  wi l l  a lso gain  in  re levance.  Even i f  the  overa l l  requi rements  for  sk i l l s  changes are  

lowest  f or  f re ight  handlers ,  the  whole job category  may requi re a general  'upsk i l l ing ' .  Because 

of  the genera l  low-sk i l l  leve l  of  f r e ight  handlers  and the common t ra in ing-on- the- job,  recru i t i ng  

workers  f rom other  sec tors ,  other  Member  States  and non-Member  States  are seen as  "qui te  

v iable  opt i ons" ,  whi le  recru i t ing  unemployed and young people  f rom the educat ion  sys tem is  

a lso a poss ib le s t rategy.  Tra in ing the exis t ing work force wi l l  become a necess i ty  to address  the  

emerg ing demand for  e -sk i l l s  technological  knowledge.  Changing the work  organisat i on,  

                                                             
658 See h t tp : / /ec .eu ropa.eu/educat ion/ l i f e l ong- l ea rn ing -po l i cy / eqf_en. h tm .  
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outsourc ing and of f -shor ing are probably l ess  v iable opt ions .  To cope wi th automat ion,  the  

organisat i on of  new t ra in ing courses  wi l l  be essent ia l 659.  

 

 

 

283.  Another  re levant  pol icy concern of  a more general  nature is  the prevent ion of  in jury and 

the promot ion of  safe ty i n  the European Union.  I n 2007,  t he Counc i l  adopted a  

Recommendat ion which i nv i ted both  the Member  States  and the European Commiss ion to s tep  

up ef for ts  to i nc rease sa fety in  a l l  areas  of  soc ie ty,  not  on ly at  the workp lace,  and to make 

bet ter  use of  avai l able data,  i n  order ,  in ter  a l i a ,  to  reduce the huge f i nanc ia l  burden on heal th  

and wel fare  sys tems caused by i n jury,  which  cons t i tu tes  a  major  f ac tor  for  reduced 

produc t iv i ty 660.  

 

 

 

284.  As  we have ment ioned above 661,  the European Commiss ion pub l ished in 2011 a W hi te 

Paper  on t ranspor t  pol icy  ent i t led Roadmap to  a S ingle European Transpor t  Area ‒  Towards  a  

compet i t i ve and resource ef f ic ient  t r anspor t  sys tem ,  i n  which the Commiss ion s tated that  

market  access  to por ts  needs  to be fur ther  improved announced new in i t ia t i ves  to rev iew 

res t r ic t ions  on  the  prov is ion  of  por t  serv ices  and to  es tabl ish  a  mutua l ly  recognisable  

f ramework  on the t ra in ing  of  por t  workers  in  d i f f erent  f i e lds  of  por t  ac t i v i t i es 662.  

 

For  t he t ranspor t  sec tor  i n  general ,  t he Commiss ion h ighl i ghted:  

 

Market  opening  needs to  go hand in hand wi th qual i ty  j obs  and work ing cond i t ions ,  as  

human resources  are a c ruc ia l  component  of  any  h igh  qual i ty  t ranspor t  sys tem.  I t  i s  

a lso widely  known that  l abour  and sk i l l  shor tages  wi l l  become a ser ious  concern for  

t ranspor t  in  t he future.  I t  wi l l  be impor tant  t o a l i gn the compet i t i veness  and the soc ia l  

agenda,  bu i ld ing on soc ia l  d ia logue,  in  order  to prevent  soc ia l  conf l i c ts ,  which have 

proved to cause s ign i f i cant  economic  l osses  in  a  number  of  sec tors ,  most  impor tant ly  

av iat i on 663.  

 

The accompanying Commiss ion Staf f  W ork ing Document  ment ions ,  on the issue of  market  

access  to por ts :  

 

                                                             
659 Davydenko,  I . ,  G i j s be rs ,  G. ,  Le is ,  M. ,  Maier ,  D. ,  Ve rwe i j ,  K . ,  L i ,  X.  and van de r  Zee,  F . ,  Inves t in g  
in  the Future  o f  Jobs  and Sk i l l s .  Scenar i os ,  impl i ca t i ons  and  opt i ons  in  ant ic ipa t ion  o f  f u ture  sk i l l s  
and  know ledge  needs .  Sec tor  Repor t  T ranspor t  and  Log is t i cs ,  THO /  SEOR /  ZSI ,  May 2009,  120,  
136 and 173.  
660 Counc i l  Recommendat ion o f  31 May 2007 on the p revent ion o f  in j u ry  and the p romot ion o f  sa fe ty ,  
OJ  18  Ju ly  2007,  C 164/1 .  
661 See supra ,  pa ra  185.  
662 European Commiss ion,  Whi te  Paper  Roadmap to  a  S ing le  Eu ropean Transpor t  A rea –  Towards  a 
compet i t i ve  and resourc e e f f i c ien t  t ranspor t  sys tem ,  B russe ls ,  28 March 2011,  COM(2011)  144 f ina l ,  
11 ,  pa ras  36,  19 and 21.  
663 European Commiss ion,  Whi te  Paper  Roadmap t o  a  S ing le  European Transpor t  A rea –  Towards  a  
compet i t i ve  and resourc e e f f i c ien t  t ranspor t  sys tem ,  B russe ls ,  28 March 2011,  COM(2011)  144 f ina l ,  
11 ,  pa ra  37.  
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Whi le many  por ts  operate i n  a  compet i t i ve env i ronment ,  technical -naut ica l  and cargo-

handl i ng serv ices  are of ten  res t r ic ted to monopol i es  or  to a few es tabl ished operators .  

The Commiss ion ’s  at tempts  to open market  access  to por t  serv ices  were re jec ted by  the  

European Par l i ament .  I n  l ine wi th s takeholders ’  reques ts ,  the Commiss ion has  not  pu t  

forward any  fur ther  l egis lat ive  proposal .  I t  i s  cur rent ly  apply ing and enforc ing  the  bas ic  

ru les  of  t he Treaty  i n  t he  por t  sec tor ,  and c losely  moni tor i ng the market  development .  

Should th is  s i tuat i on reveal  t o be i nsuf f ic i ent  or  generate uncer ta inty ,  leg is lat ive  

proposals  might  be cons idered again 664.  

 

The Commiss ion Staf f  Work ing Document  ment ions  "Review res t r ic t i ons  on  provis ion for  por t  

serv ices"  as  a proposed ac t ion 665 and a lso s t resses  that  wel l  t ra ined por t  workers ,  sat is f ied wi th 

the i r  work ing condi t i ons ,  are essent ia l  f or  t he sa fe,  secure and ef f ic ient  operat i on  of  por ts .  

Both issues  wi l l  be equal ly  addressed in the Soc ia l  Agenda,  and that  a mutual l y  recognisable  

f ramework  on  the  t ra in ing  of  por t  workers  i n  d i f f erent  f i e lds  of  por t  ac t iv i t i es  should be  

es tabl ished 666.  

 

 

 

285.  As  we have exp la ined,  i t  i s  outs ide the scope of  our  miss ion to  inves t i gate l abour  

produc t iv i ty  in  por ts 667.  I t  should not  be  l ef t  unnot iced,  however ,  t hat  a 2011 repor t  by the 

French Cent re d 'Etudes  Techniques  Mar i t imes et  F luv ia les  suggests  that  conta iner  t erminal  

produc t iv i ty  i n  European por ts  is  cons iderably l ower  than in As ian por ts .  However ,  i t  does  no t  

go into the poss ib le impact  of  the l abour  fac tor .  I n  2015,  t he produc t i v i t y  gap wi l l  s t i l l  ex is t 668.   

 

 

 

286.  In  an i nterv iew mid-2011,  a FEPORT representat i ve  said that  t he  organisat i on  wou ld  

welcome a harmonised European sys tem for  t r a in ing and qual i f i cat i ons  based on the new 

French model ,  but  t hat  the  in t roduc t ion of  por t  labour -spec i f i c  EU safe ty ru les  should be  

avoided.  European por t  employers  would a lso suppor t  t he maintenance of  adequate s tat is t ics  

and in i t i a t i ves  to  promote mul t i -sk i l l i ng,  which  is  a l ready common prac t ice i n  German por ts .  

The ILO Guidel i nes  on t ra in ing are too general  f o r  the EU and should be e laborated fur ther .  
                                                             
664 European  Commis ion,  Commiss ion  S ta f f  Work ing Document  Commiss ion S ta f f  Work ing  Documen t  
Accompany ing the Whi te  Paper  -  Roadmap to  a  S ing le  European Transpor t  A rea –  Towards  a  
compet i t i ve  and  res ou rce e f f i c ien t  t ranspor t  sys tem ,  B russe ls ,  28 March  2011,  SEC(2011)  391 f i na l ,  
45 ,  pa ra  166.  
665 European  Commis ion,  Commiss ion  S ta f f  Work ing Document  Commiss ion S ta f f  Work ing  Documen t  
Accompany ing the Whi te  Paper  -  Roadmap to  a  S ing le  European Transpor t  A rea –  Towards  a  
compet i t i ve  and  res ou rce e f f i c ien t  t ranspor t  sys tem ,  B russe ls ,  28 March  2011,  SEC(2011)  391 f i na l ,  
45 ,  pa ra  166.  
666 European  Commis ion,  Commiss ion  S ta f f  Work ing Document  Commiss ion S ta f f  Work ing  Documen t  
Accompany ing the Whi te  Paper  -  Roadmap to  a  S ing le  European Transpor t  A rea –  Towards  a  
compet i t i ve  and  res ou rce e f f i c ien t  t ranspor t  sys tem ,  B russe ls ,  28 March  2011,  SEC(2011)  391 f i na l ,  
53 ,  pa ra  204,  and 54.  
667 European  Commis ion,  Commiss ion  S ta f f  Work ing Document  Commiss ion S ta f f  Work ing  Documen t  
Accompany ing the Whi te  Paper  -  Roadmap to  a  S ing le  European Transpor t  A rea –  Towards  a  
compet i t i ve  and  res ou rce e f f i c ien t  t ranspor t  sys tem ,  B russe ls ,  28 March  2011,  SEC(2011)  391 f i na l ,  
46 .  
668 See Chambreu i l ,  A . ,  Produc t iv i té  des  terminaux  à  conteneurs ,  Compiègne ,  CETMEF,  2011,  
h t tp : / / www.c etmef .deve loppement -durab le .gouv. f r / IMG/pdf /P_11-01_c le288f2a.pdf ,  31  p .  
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Our  i nterv iewee conf i rmed that  many FEPORT members  cons ider  t he ILO dock  work  

convent ions  outdated.  

 

 

 

287.  Responding to our  ques t i onnai re,  t he Internat ional  Dockworkers  Counc i l  (European Zone)  

made the fo l l owing general  s tatement  on the need for  EU ac t ion i n the f i e ld of  por t  l abour 669:  

 

In  general ,  IDCE is  in  f avour  of  the “sof t  l aw” approach of  the  2007 Por ts  Pol icy  

Communicat i on and fee ls  that  t here is  l i t t le  need for  EU ac t ion or  legis lat i on in t he f i e l d  

of  por t  labour  s ince most  issues  can be deal t  wi th i n  the scope of  Sec tora l  Soc ia l  

Dia logue.  

European por ts  have a d ivers i ty  of  ownersh ip and organisat i onal  s t ruc tures  based on  

local ,  r egional  or  nat i onal  charac ter is t ics  and lega l  regulat i ons .  This  ref l ec ted in t he  

d i f f erent  sys tems that  ex is t  in  member  s tates  for  the organisat i on of  por t  l abour .  I t  i s  we 

fee l ,  a  natura l  development  wh ich we do cons ider  to be a h inder  for  European por t  

ef f i c iency .  On the cont rary ,  th is  d ivers i ty  s t imulates  compet i t i on wi th in and between 

por ts .  This  i n  t urn encourages  innovat ion and the  incorporat i on of  new techn iques  and 

technologies  i n  the f i e ld of  cargo handl ing.  Noth ing is  s tat ic  in  t h is  i ndus t r y  and most  

European Por ts  have shown a remarkable capac i ty  for  thei r  work forces  to adapt  t o  

change.  This  becomes apparent  when compar isons  of  cos ts ,  ef fec t iveness  (manning  

scales ,  moves per  hour  etc )  and the general  qual i ty  of  por t  work  are made between 

European por ts  and por t s  in  Uni ted States ,  Japan,  Aus t ra l ia  and e lsewhere.  European 

por ts  are leading i n a l l  t hese compar isons .  

W ith th is  i n  mind,  we th ink  i t  both  unnecessary and det r imental  t o  por t  ef f i c i ency for  t he  

Commiss ion to in t roduce legis lat i on or  t ake l egal  ac t ions  a imed at  impos ing i nterna l  

market  ru les  and compet i t ion Treaty ru les  Those who argue for  such intervent ion are  

more l i ke l y  doing so for  i deological  reasons  rather  than for  t he sake of  por t  ef f i c iency.  

This  not  wi ths tanding,  we feel  however  that  the  European por t  i ndus t ry  might  wel l  

benef i t  f r om some ac t i ons  by  the Commiss ion,  f or  example:  

•  Mandatory rat i f i cat ion of  ILO 137 by a l l  member  s tates .  This  would make for  more  

s table condi t i ons  of  emp loyment  and soc ia l  protec t ion  and would enhance indus t r i a l  

re lat ions  and smooth the  path for  technologic  changes.  i t  wou ld help c reate a  

favourable at mosphere fo r  soc ia l  d ia logue by  wh ich means adapt ive and organisat i ona l  

changes in por t  l abour  sys tems might  eas ier  be made.  

•  Measures  to  check  and enforce s tandards  of  heal th and safety  and profess ional -  

t ra in ing s tandards  i n  a l l  por ts  wi l l  be necessary  a f ter  agreement  on these i ssues  by  the  

soc ia l  par tners .  This  i n  order  t o ensure ef f ic iency  and profess iona l ism in our  por ts ,  help  

to c reate the of ten sought -af ter  " l evel  p lay ing f i e ld "  and a lso to enhance the qual i ty  o f  

por t  serv ices .  The agreed upon s tandards  wi l l  p lay  an impor tant  ro le in  the  

author isat ion o f  Dockworkers  wi th which to form the bas is  for  the imp lementat ion of  ILO 

137.  

                                                             
669 Regu la r  text  i s  bo ld  i n  the  or ig ina l .  
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•  Ac t ions  to  protec t  the r ights  of  a work force fo l lowing pr ivat isat i on of  por ts  or  por t  

ac t iv i t i es  or  when author isat ions  pass  f rom one serv ice provider  t o  another .  I n  such 

c i rcumstances ,  workers  should be guaranteed thei r  f reedom to bui l d  or  j o in t rade unions  

and be guaranteed thei r  r ights  to  enjoy  decent  s tandards  of  employment ,  heal th and 

safety  and regulated work ing hours .  

A l l  serv ice prov iders  i n  a por t  must  comply  wi th  the same nat ional  requ i rements  and 

legis lat i on in regards  to the h i r i ng,  t ra in ing or  re t ra in ing of  thei r  work force and must  

comply  wi th a l l  re levant  soc ia l  l eg is lat ion and col l ec t ive bargain ing agreements .  

Recent  exper ience of  t he  f lagrant  and pers is tent  d is regard for  t hese bas ic  r ights  by  a  

fore ign company fo l l owing an author isat i on to run a conta iner  t erminal  in  a l arge ,  

prev ious ly  pub l ic ly -owned European por t  h ighl ights  the  necess i ty  f or  EU inte rvent ion.  

In  the example descr ibed above,  change of  ownership-  has  been used to deter iorate  

condi t i ons  of  employment .  Regular  employment  has  to a great  ex tent  been replaced by  

dubious  for ms  of  subcont rac t ing and by  the use of  casual  l abour .  Af ter  case s tudies ,  t he  

Commiss ion should examine necessary  measures  wi th wh ich to deal  wi th th is  s i tuat i on  

and prevent  i t  spreading to other  member  s tate por t s .  

On these,  or  any  other  is sues  that  t he Commiss ion  deems impor tant  f or  spec ia l  ac t i ons ,  

we are only  t oo happy to d iscuss  fur ther .  

 

 

 

288.  Upon adopt ion of  t he  new ILO Guidel i nes  on  Train ing i n t he Por t  Sec tor  i n  2011,  a  

representat i ve of  the European Commiss ion announced that  t hese Guide l ines  would be  

"adapted"  at  t he European level 670.  

 

 

 

289.  On 11 May 2012,  European Commiss ioner  Si im Kal l as  dec lared,  before the annua l  

conference of  the European Sea Por ts  Organisat ion convened at  Sopot :  

 

Today 's  many  bot t l enecks  are of ten  due to l ow ef f ic iency  and somet imes  to res t r ic t ive  

labour  and other  non-compet i t i ve regimes operat i ng i ns ide the por t .   

Por ts  ac t  as  major  logis t i cs  hubs  l i nk ing waterborne and land-based t ranspor t  to  del iver  

cargo smoothly  door - to-door .  This  is  our  objec t ive and the  reason why por ts  are  so  

impor tant  f or  the Trans-European Network  as  we bui l d  a s ingle jo ined-up t ranspor t  area  

for  Europe.  

I t  i s  a lso c ruc ia l  i f  por ts  are to be proper ly  ef f i c i ent  and compete g lobal ly  agains t  r iva l  

por ts  i n  Nor th Af r ica or  in  As ia -  par t icu lar ly  China.  

We cannot  af ford cons t ra ints  at  seapor ts  or  in land por ts .  This  is  impor tant  f or  Europe's  

economy to recover  and en joy  l ong- ter m growth.  For  the future,  I  bel i eve we need to  

improve access  to por ts  as  wel l  as  ra ise thei r  ef f i c i ency  and overal l  per for mance.   

                                                             
670 In ternat iona l  Labour  Organ izat ion ,  Tr ipar t i t e  Meet i ng o f  Exper ts  fo r  t he  Rev iew and the Adopt ion  
o f  ILO Guide l i nes  on T ra in ing  in  t he Por t  Sec to r  (Genev a,  21–25 November  2011) .  F ina l  Repor t ,  
TMEPS/2011/11,  Geneva,  In t ernat iona l  labou r  Of f i ce ,  2012,  
h t tp : / / www. i lo .o rg / wcmsp5/ groups /pub l i c / - - -ed_d ia logue/ - - -
sec tor /documents /meet ingdocument / wcms_175206.pdf ,  3 ,  para  13.  
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The sec tor  needs  pro-bus iness  refor ms.  And a lso more t ransparency .   

Wi th so many d i f ferent  operat i ng mode ls  and lack  of  c lear  EU-wide ru les  which -  i n  

some cases  -  prevents  a fa i r  compet i t ion env i ronment ,  i t  i s  now t ime to  set  a more  

coherent  European por ts  po l icy .  

I t  i s  a lso t ime to g ive l egal  c lar i ty  to por t  operators  and serv ice prov iders ,  not  l eas t  as  

an incent ive to at t rac t  l ong- ter m inves tments .  

Let  me now under l ine some spec i f i c  areas :  

There are issues  to be  resolved over  s tate a ids ,  por t  charges  and concess ions  to  

prov ide serv ices .  In addi t ion,  por t  workers  do not  have enough soc ia l  protec t ion.  And 

the re lat i onship between por t  author i t i es  and prov iders  is  not  a lways  very  c lear .   

These are a l l ,  o f  course,  ex t remely  sens i t i ve areas .  I  am a lso aware there is  a grea t  

deal  of  concern wi th in  the  por t  communi ty  about  mak ing changes.  But  changes are  

needed to make sure the sec tor  s tays  compet i t i ve i n  the l ong ter m.  

The proposed pol icy  rev iew is  not  about  mic ro-management ,  nor  about  d is rupt i ng  

longs tanding bus iness  models  i f  t hey  are work ing  wel l .  And i f  we see a prob lem at  one 

por t ,  t here should be no need for  a l l  por ts  to be penal ised.  

So th is  wi l l  not  be a ' one s i ze  f i t s  a l l  approach ' .  Af ter  a l l ,  t here must  be suf f ic i en t  

f lex ib i l i t y  to t ake l ocal  c i r cumstances  into account .  

[ . . . ]  

F inal ly  -  l abour  issues .  

This  works  wel l  in  some por ts .  But  i n  others ,  some of  the prac t ices  are h ighl y  res t r ic t ive  

and amount  t o  what  is ,  in  ef fec t ,  a  ' c losed shop'  where  serv ice prov iders  may not  

employ  personnel  of  t he i r  own choice.  So we need to learn f rom bes t  prac t i ces .  And we 

need to f i nd a ba lance where there can be c lear  guarantees  of  soc ia l  protec t ion 671.  

 

 

 

                                                             
671 Ka l las ,  S . ,  "S teer i ng  a  course f or  the  fu tu re :  Europe 's  po r ts  in  the 21s t  cent u ry" ,  Sopot ,  11  May  
2012,  SPEECH/12/ 352,  h t t p : / /europa.eu/ rap id /p ress - re lease_SPEECH-12-352_en.h tm .   
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290.  Mid-2012,  EU t rade un ions  voiced concerns  over  supposed new plans  of  the European to  

l ibera l is i ng por t  l abour .  

 

 

Figure 21.  On 15 June 2012,  a conference of  ETF-  and IDC-af f i l i a ted por t  workers '  unions  f rom 

11 d i f f erent  count r ies  who convened at  Antwerp d iscussed poss ib le fu r ther  EU in i t ia t ives  

re lat ing to por t  labour .  The unions  branded these in i t i a t ives  as  a fur ther  at tempt  a t  por t  

l ibera l isat i on and an a t tack  on organised labour  in  European docks ,  and not  in  fac t  an ef for t  a t  

improv ing ef f ic iency  and compet i t i veness  as  the European Commiss ion has  represented  

(photos  by  BTB,  Antwerp) .  

 

  
 

 

 

291.  I n  September  2012,  the European Commiss ion organised a major  conference on por t  

po l icy where the pre l iminary resu l ts  of  t he present  s tudy were presented 672.  Among the few 

s takeho lders  who spoke out  c lear ly  on por t  l abour  issues ,  Juan Riva,  pres ident  of  the European 

Communi t y  Shipowners '  Assoc iat i ons ,  said:  

 

Labour  issues  have r i ght ly  or  wrongly  been the most  sens i t i ve issue in t he prev ious  

d iscuss ions  on a European Por t  po l icy .  

Proper  qua l i f i cat i on of  a l l  involved in por t  serv ices  is  wi thout  doubt  a mus t .  However ,  

the qual i f i cat i on c r i ter i a  should be re levant .  The four  Freedoms of  the  Treaty  are  

appl icable on por t  serv ices .  

The pr inc ip le that  serv ice prov iders  in  por ts  have fu l l  f r eedom to engage qual i f i ed  

personnel  of  t he i r  own choice wi thout  imposed condi t i ons  except  re levant  condi t i ons  on  

qual i f i cat i on,  safety ,  and nat ional  soc ia l  l eg is lat i on in l i ne wi th the Treaty ,  should be  

fu l ly  respec ted.  Ex is t ing ar rangements  that  have been ques t i oned should be  assessed 

agains t  ex is t ing EU legis lat i on.  

 

At  the same conference,  EU Transpor t  Commiss ioner  Si im Kal l as  said:  

 

The chal l enges  that  por ts  face i n produc t iv i ty ,  inves tment  needs ,  sus ta inabi l i t y ,  

                                                             
672 See h t tp : / / www.por tsconfe rence2012.eu/home.htm l .  
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human resources ,  in tegra t ion wi th c i t i es  and regions  can in no way be  

underes t imated.  

Today 's  many bot t l enecks  are of ten due to low ef f ic iency  and somet imes to  

res t r ic t ive l abour  and other  non-compet i t i ve regi mes operat i ng i ns ide the  por t .  

[ . . . ]  

Final l y  -  l abour  issues .  

This  works  wel l  i n  some por ts .  But  i n  others ,  some of  t he prac t ices  are h ighl y  

res t r ic t ive and amount  t o what  is ,  i n  ef fec t ,  a ' c losed shop'  where serv ice prov iders  

may not  employ  personne l  of  t hei r  own choice.  So we need to l earn f rom bes t  

prac t ices .  And we need to  f ind a balance where there can be c lear  guarantees  of  

soc ia l  protec t i on.  
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6.8. Synopsis 
 

 

292.  

SYNOPSIS OF PORT LABOUR IN THE EUROPEAN UNION 
LABOUR MARKET  

F a c t s  

•  H u n d r e d s  o f  p o r t s  

•  M i x  o f  m a n a g e m e n t  m o d e l s ,  

l a n d l o r d  mo d e l  p r e v a l e n t  

•  3 , 6 4 1 m  t o n n e s  ( 2 0 1 0 )  

•  7 6 . 5 m  T E U ,  1 6 %  o f  w o r l d  

t h r o u g h p u t  

•  A p p r .  2 , 2 0 0  e m p l o y e r s  

•  A p p r .  1 1 0 , 0 0 0  p o r t  w o r k e r s  

•  T r a d e  u n i o n  d e n s i t y  h i g h e r  t h a n  

i n  t h e  e c o n o m y  a s  a  w h o l e  

T h e  L a w  

•  N o  s p e c i f i c  E U  r e g u l a t i o n s  

•  A p p l i c a b i l i t y  o f  g e n e r a l  E U  

p r i n c i p l e s :  

( 1 )  F r e e  m o v e m e n t  o f  g o o d s  

( 2 )  F r e e  m o v e m e n t  o f  wo r k e r s  

( 3 )  F r e e d o m  o f  e s t a b l i s h me n t  

( 4 )  F r e e  m o v e m e n t  o f  s e r v i c e s  

( 5 )  B a n  o n  c a r t e l s  

( 6 )  B a n  o n  a b u s e  o f  a  d o m i n a n t  

p o s i t i o n  

•  R e g u l a t i o n  o n  t e m p o r a r y  a g e n c y  

w o r k  

•  F u n d a m e n t a l  r i g h t s ,  i n c l u d i n g  o n  

f r e e d o m  o f  a s s o c i a t i o n  

I s s u e s  

•  A b s e n c e  o f  l i b e r a l i s a t i o n  

i n s t r u me n t  o n  p o r t  s e r v i c e s  

•  U n c e r t a i n t y  o v e r  a p p l i c a b i l i t y  o f  

f r e e d o m  t o  p r o v i d e  s e r v i c e s  

•  U n c e r t a i n  r e l a t i o n s h i p  b e t we e n  

E U  l a w  a n d  I L O  C o n v e n t i o n s  

•  U n c e r t a i n t y  o v e r  i mp l i c a t i o n s  o f  

T r e a t y  f o r  p o r t  l a b o u r  

•  R e s t r i c t i o n s  o n  e m p l o y m e n t  a n d  

r e s t r i c t i v e  wo r k i n g  p r a c t i c e s  

•  R e s t r i c t i o n s  o n  s e l f - h a n d l i n g  

•  R e s t r i c t i o n s  o n  t e m p o r a r y  a g e n c y  

w o r k  

•  P o s i t i o n  o f  p o r t  l a b o u r  i n  c o n t e x t  

o f  E U  ' f l e x i c u r i t y '  p o l i c y  

TRAINING AND QUALIFICATIONS  
F a c t s  

•  V a r i e t y  o f  q u a l i f i c a t i o n  a n d  

t r a i n i n g  s y s t e m s  

 

T h e  L a w  

•  N o  s p e c i f i c  E U  r e q u i r e m e n t s  

e x c e p t  o n  s a f e t y  t r a i n i n g  f o r  d r y  

b u l k  t e r m i n a l  w o r k e r s  ( B u l k  

T e r m i n a l s  D i r e c t i v e )  

•  M u t u a l  r e c o g n i t i o n  o f  q u a l i f i c t i o n s  

•  D u t y  o n  e m p l o y e r s  t o  p r o v i d e  

s a f e t y  t r a i n i n g  

•  E u r o p e a n  Q u a l i f i c a t i o n s  

F r a me w o r k  

I s s u e s  

•  I n t e g r a t i o n  o f  n a t i o n a l  

q u a l i f i c a t i o n  s y s t e m s  i n t o  E Q F  

 

HEALTH AND SAFETY 

F a c t s  

•  N o  E U - w i d e  s t a t i s t i c s  o n  

o c c u p a t i o n a l  a c c i d e n t s  

T h e  L a w  

•  N o  s p e c i f i c  E U  r e q u i r e m e n t s  

e x c e p t  f o r  d r y  b u l k  t e r m i n a l s  

( B u l k  T e r m i n a l s  D i r e c t i v e )  

•  E l a b o r a t e  g e n e r a l  E U  O H S  

r e g u l a t i o n s  

I s s u e s  

•  L a c k  o f  s t a t i s t i c s  

•  H i g h  a c c i d e n t  r a t e s  

•  C o m p l i a n c e  w i t h  E U  h e a l t h  a n d  

s a f e t y  o b l i g a t i o n s  
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7. SYNOPSIS FOR THE 22 MARITIME MEMBER STATES 
 

 

7.1. Port system 
 

 

293.  Based on the data col l ec ted in t he count r y chapters  in  Volume I I ,  the tab le below gi ves  an  

overv iew of  cur rent  por t  sys tems the the i ndi v idua l  Member  States .  I t  i nd icates  that  cargo  

vo lumes handled i n t he  EU vary  cons iderab ly  be tween Member  States  and that  the l andlord  

management  is  prevalent ,  but  not  un iversa l ly  appl i ed.  
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Table 1.  Overv iew of  mar i t ime cargo  throughput  (2011 673) ,  EU por t  rank ing  (2011) ,  EU and wor ld 

conta iner  rank ing (2010)  and prevalent  management  models  (2012)  i n  EU por ts ,  by  Member  

State (sources :  Por t ius  Por t  Labour  Quest ionnai re,  UNCTAD)  

 

Member  State  Mar i t ime cargo 

throughput  

2011,  

in  mi l l i on 

tonnes  

EU rank ing  EU conta iner  

rank ing  

W or ld 

conta iner  

rank ing  

Prevai l i ng  

management  

model  

Belg ium 265 7 4  13  Landlord  

Bulgar ia  26 20 22  104 Landlord  

Cyprus  7 22 18  79  Tool  

Denmark  92 11 15  60  Mixed 

Es tonia  47 15 21  102 Landlord  

F in land 110 10 11  49  Mixed 

France 354 5 7  25  Landlord  

Germany 296 6 1  9  Landlord  

Greece 124 9 12  52  Mixed 

I re land 45 16 14  59  Mixed 

I ta l y  478 3 5  14  Landlord  

Latv ia  69 12 20  90  Landlord  

L i t huania  45 16 19  86  Landlord  

Mal ta  32 19 8  37  Landlord  

Nether lands  538 1 3  12  Landlord  

Poland 65 14 13  54  Landlord  

Por tuga l  67 13 9  44  Landlord  

Romania  40 18 16  72  Landlord  

Slovenia  17 21 17  73  Serv ice  

Spain  476 4 2  10  Landlord  

Sweden 145 8 10  46  Mixed 

Uni ted Kingdom 519 2 6  16  Mixed 

  

                                                             
673 2010 for  Greece and the Nether l ands .  
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7.2. Sources of law 
 

 

-  A var iety  of  sources  

 

 

294.  Our  inventory of  t he  sources  of  l aw in the EU Member  States  shows a wide var iet y in  t he  

legal  ar rangements .  

 

F i rs t  of  a l l ,  t here is  no harmony in the implementat i on of  I LO ins t ruments  on dock  work .  

 

Secondly,  there are States  where ru les  on  por t  l abour  are l a id down in  spec i f i c  nat i onal  l aws  

and regu lat i ons  ( lex  spec ia l is ) ,  whi l e  other  count r ies  lack  such spec ia l  i ns t ruments  and re l y  

ent i re l y  on the  f ramework  of  genera l  l abour  l aw ( lex  general is ) .  General l y ,  l eges  spec ia les  

enta i l  a  h igher  l evel  of  regu lat i on or ,  seen f rom an employer 's  perspec t i ve,  more r ig id i t i es 674.  

 

Thi rd l y ,  there are cons iderable d i f f erences  in the prac t ice of  co l l ec t ive barga in ing,  which may 

take p lace at  nat i onal ,  sec tora l ,  por t  or  company leve l ,  whi l e  there are a lso  por ts  and terminals  

where no col lec t i ve agreements  apply at  a l l .  

 

The level  of  deta i l  in  l aws,  regulat i ons  and col l ec t ive agreements  may vary as  wel l .  

 

In  many EU por ts ,  unwr i t t en cus toms or  usages cont inue to p lay a s igni f i can t  ro le .  

 

A l l  t hese spec i f i c i t ies  no twi ths tanding,  i n  most  i f  not  a l l  Member  States ,  por t  l abour  is  a lso 

governed,  e i ther  exc lus i ve ly  or  onl y subordina te l y ,  by general  l aws and regulat i ons  on 

employment ,  qual i f i cat i ons  and t ra in ing and/or  heal th and safety.  

 

 

 

 

-  Implementat i on of  ILO Dock  Work  Convent ions  

 

 

295.  I n  t he graphs  below,  we have summar ised the s tatus  of  ILO Convent ions  on dock  work  i n  

the  22 mar i t ime Member  States  of  t he EU.  I t  appears  that  only  a minor i t y  of  EU States  is  bound 

by these ins t ruments .  W e shal l  r eturn to the re lat i ve l y  l imi ted success  of  the  ILO ru les  below.  

 

 

                                                             
674 However ,  a  t rans i t ion  to  a  po r t  labour  s ys tem governed by t he l ex  genera l i s  may,  fo r  spec i f i c  
aspec ts ,  a lso  be a  p i t fa l l .  In  some respec ts ,  the  app l i ca t ion  o f  genera l  labour  l aw may not  be  
adapted  to  t he spec i f i c  requ i rements  o f  por t  opera t ors  and res u l t  in  new r ig i d i t ies  see  i n f ra ,  pa ra  
1703 wi th  rega rd  to  S loven ia) .  
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Figure 22.  EU Member  States  bound by  ILO Convent ion No.  137,  2012 

 

 
 

 

 

PARTIES 
TO ILO 
C137

NOT 
PARTIES 
TO ILO 
C137

ES, FI, FR, IT, PL, PT, RO, SE

BE, BG, CY, DE, DK, EE, EL, IE, LV, LT, MT, NL, SI, UK



 

253 

 

Figure 23.  EU Member  States  bound by  ILO Convent ions  No.  32 and No.  152,  2012 

 

 
 

 

 

296.  W i th a v iew to the solut i on of  theoret ica l ly  poss ib le i ncompat ib i l i t ies  between ILO 

Convent ions  and EU law in accordance wi th Ar t ic le  351 TFEU,  the graphs  be low provide i ns ight  

in to the anter ior i t y  or  pos ter ior i t y  of  Member  States '  rat i f i cat i ons  of  ILO Dock  W ork 

Convent ions  v is -à-v is  t hei r  membership of  (as  the case may be,  access ion to)  t he European 

Union.  

 

 

PARTIES 
TO ILO 

C32

PARTIES 
TO ILO 
C152

NOT 
PARTIES 
TO ILO 
C32 OR 

C152

BE, BG, IE, MT, SI, UK

CY, DE, DK, ES, FI, FR, IT, NL, SE

EE, EL, LV, LT, PL, PT, RO
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Figure 24.  EU Member  States  bound by  ILO Convent ion No.  137 by  dates  of  rat i f i cat i on vs .  EU 

membership,  2012 

 

 
 

 

 

C137 
ANTE-EU 
MEMBER-

SHIP

C137 
POST-EU 
MEMBER-

SHIP

ES, FI, PL, PT, RO, SE FR, IT
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Figure 25.  EU Member  States  bound by  ILO Convent ion No.  32 by  dates  of  rat i f i cat i on vs .  EU 

membership,  2012 

 

 
 

 

C32 
ANTE-EU 
MEMBER-

SHIP

BE, BG, IE, MT, SI, UK
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Figure 26.  EU Member  States  bound by  ILO Convent ion No.  152 by  dates  of  rat i f i cat i on vs .  EU 

membership,  2012 

 

 
 

 

C152 
ANTE-EU 
MEMBER-

SHIP

C152 
POST-EU 
MEMBER-
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Figure 27.  EU Member  State rat i f i cat ions  of  I LO Convent ions  No.  32,  137 and 152 by  date vs .  

date of  EU membership,  2012 

 

 
 

 

 

297.  F inal l y ,  i n  order  t o a l l ow an assessment  of  t he  extent  t o which por t  l abour  is  t oday s t i l l  

sub jec t  t o spec i f i c  l aws and regulat ions ,  t he  next  f igure shows which EU Member  States  apply  

leges  spec ia les  (wi th the exc lus ion of  sec tor  or  por t -spec i f i c  col l ec t ive agreements )  on por t  

labour .  St r ik ingl y,  the groups  have an equal  share.  

 

 

ANTE-EU 
MEMBER

SHIP

POST-EU 
MEMBER

SHIP

16 ratifications 7 ratifications
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Figure 28.  Leges spec ia les  on employment  of  por t  workers  in  t he EU by  Member  State,  2012 

 

 
 

 

 

-  Levels  of  co l l ec t ive barga in ing  

 

 

298.  F inal l y ,  we were ab le to prepare the fo l l owing  overv iew of  levels  of  por t  l abour -spec i f i c  

col lec t i ve bargain ing.  I t  reveals  that  in  11 out  of  22  Member  States ,  por t - spec i f i c  agreements  

(or  serv ice  level  agreements )  are conc luded a t  nat ional  l eve l .  S i x  States  have por t -wide  

agreements ,  at  leas t  15  company-spec i f i c  agreements .  In some 10 States ,  agreements  are  

conc luded at  more than one level .  Es tonia is  the only Member  State where cur rent l y  no  

col lec t i ve agreements  are  in  p lace.  

 

 

 

 

 

 

 

 

LEX 
SPECIALIS

NO LEX 
SPECIALIS

BE, BG, CY, FR, DE, EL, IT, MT, PT, RO, ES

DK, EE, FI, IE, LV, LT, NL, PL, SI, SE, UK
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Figure 29.  Levels  of  por t  labour -spec i f i c  col l ec t ive bargain ing i n t he  European Union by  

Member  State,  2012 

 

 

 

 

 Col l ec t i ve bargain ing agreement  i n  ex is tence 

 No agreements  or  no data  

 
  

 Nat ional  Por t  Company 

BE    

BG    

CY    

DE    

DK    

EE    

EL     

ES    

FI     

FR    

IE     

IT     

LV    

LT     

MT    

NL    

PL     

PT    

RO    

SE    

SI     

UK    

Tota l  11  6  15  
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7.3. Labour market 
 

 

-  His tor ica l  background 

 

 

299.  Our  overv iew of  t he  evolut i on of  nat i onal  por t  labour  regimes in  Volume I I  r eveals  tha t  

most  spec i f i c  por t  l abour  ar rangements  in  the European Union took  thei r  p resent  shape in the  

20th century.  Over  the pas t  25 years  several  sys tems underwent  ma jor  reform.  The great  

var iet y  of  reform measures  has  resul ted i n cons iderable organisat i ona l  d i f ferences  between 

Member  States  and even between indiv idual  por t s  wi th in the same State.  I t  should a lso be  

noted that  i n  several  Member  States ,  t he por t  labour  sys tem has  been modernised under  

pressure  of  t he  European ins t i tu t i ons  (Cour t  judgments ,  i n tervent ions  by the European 

Commiss ion,  voluntary adaptat i on to EU t rends) .  In  some Member  States  and por ts ,  reform 

schemes are cur rent l y  being prepared or  implemented (Belg ium,  Greece,  Por tugal ) .  

 

The f i gure below presents  an overal l  p ic ture of  recent  developments  across  the Union.  I t  

should be ment ioned that  several  Member  States  have seen several  consecut ive reforms,  which  

may have been induced by i n i t i a t i ves  at  d i f ferent  levels .  As  a resul t ,  some count r ies  appear  

more than once in the tab le.  

 

The h is tor ica l  l esson seems to be  that  ma jor  reforms were t r i ggered more of ten than not  by  

in tervent ions  by external  par t i es  or  f undamental  changes of  course i n nat ional  economic  pol icy  

(European Cour t  cases ,  in tervent ions  by the European Commiss ion,  the European Cent ra l  Bank  

and/or  t he Internat i onal  Monetary Fund,  pr i va t isat ion of  s tate economies ,  and major  economic  

reform measures ;  i n  the context  of  t he l at t er  two,  EU por t  pol icy concepts  and t rends  of ten  

provided addi t i onal  inspi rat i on for  nat i onal  l awmakers ,  so that  t he real  impact  of  EU pol icy  is  in  

fac t  l arger  t han the table suggests ) .  Only i n  a very  few cases  was reform dr iven by  

' spontaneous '  co l lec t i ve bargain ing be tween the soc ia l  par tners ,  even i f  the l at t er  may o f  

course p lay an impor tant  ro le i n  t he implementat ion of  reform schemes.  This  f ind ing essent ia l l y  

cor roborates  an ear l ier  ana lys is  by the W or ld Bank 675.  

 

 

                                                             
675 See supra ,  pa ra  125.  
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Figure 30.  Por t  labour  reform schemes in the EU by  Member  State and t r i gger ,  1987-2012 

 

 
 

 

 

 

-  Regulatory  set -up  

 

 

300.  The analys is  of  nat i onal  por t  l abour  ar rangements  shows a  cons iderable var iet y of  

employment  sys tems.   

 

F i rs t  of  a l l ,  the por t  workers  of  t he EU are employed by a d i vers i t y  of  employers .  I nc reas ingl y,  

por t  serv ices  are provided by  pr i vate  terminal  operators  hold ing a l ease,  concess ion,  l i cence or  

author isat ion issued by a landlord por t  author i t y .  In  most  but  not  a l l  por t s ,  several  t erminal  

operators  are i n  compet i t ion wi th one another .  Some workers  are s t i l l  employed by publ ic  por t  

author i t i es  (espec ia l l y ,  c rane dr ivers ,  f or  example in  Cyprus ,  t o a l im i ted extent  a lso i n  

Belg ium,  Denmark ,  F in land and France)  or  by commerc ia l  serv ice providers  cont ro l l ed  by a  

s tate-owned ent i t y  (Poland) .  Yet  other  por t  workers  are sel f -employed (Cyprus ,  Greece,  Mal ta) ;  

these workers  are most l y  uni ted in profess ional  assoc iat i ons ,  some of  which at  the same t ime 

ac t  as  employers  of  other  workers .  

 

The workers  i nc lude not  on ly  permanent  workers  employed under  an employment  cont rac t  f or  

an i ndef in i te or  a f i xed  term conc luded wi th an i nd iv idual  employer ,  but  a lso casual  workers  

employed under  spec i f i c  por t  labour  ar rangements  who are ent i t l ed to unemployment  benef i t  or  

Privati-
sation

Other 
national
or local 
initiative

EU 
initiative

No major 
reform

BG, EE, LV, LT, PL, RO, SI ES, FR, IE, MT, NL, PT, RO, UK)

EL, IT, MT, PT BE, CY, DE, DK, FI, SE
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a s imi lar  payment  when they are not  work ing.  Next ,  many por ts  a lso re l y  on more or  l ess  

i r regular l y  employed supplementary workers  (aux i l iar y or  occas ional  workers ,  inc luding,  i n  

some por ts ,  seasonal  workers  or  t emporary agency  or  in ter im workers ) .  

 

 

 

301.  Por t  l abour  ar rangements  in  t he  EU are ext remely var ied  i n t erms of  the level  of  

regulat i on.  The two ext remes in the  spec t rum are (1)  a  s t r ic t ly  regulated pool  sys tem based on  

a reservat ion of  market  access  for  author ised  operators -employers  and an exc lus i ve or  

preferent ia l  r i ght  of  employment  f or  regis tered poo l  workers ;  and (2)  a fu l l y  l ibera l ised or  

deregulated sys tem,  where indi v idual  por t  employers  are f ree to selec t  workers ,  to  re l y  on  

general  temporary work  agenc ies ,  and where employment  is  fu l l y  governed by general  l abour  

law.  

 

 

 

302.  Some EU Member  S tates  i ndeed have a regime of  regis t rat i on of  por t  workers ,  which may 

be based on e i t her  law or  agreement ,  whi l e  other  count r i es  have no such ar rangements  at  a l l .  

In  most  but  not  a l l  cases ,  regis t rat i on ent i t l es  the worker  to exc lus iv i t y  or  pr i or i ty  of  

employment .  However ,  t he  ac tual  s i t uat i on is  no t  a lways  as  s t ra ight forward  as  the d iagram 

be low suggests .  In  some count r i es ,  regis t rat ion is  no  longer  appl i ed or  has  fa l l en  into d isuse a t  

pr ivat ised terminals  (Greece,  Poland) ,  wh i le  i n  others  there is  some debate over  whether  

regis t rat i on ac tual ly  t akes  p lace (F in land,  Sweden) .  
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Figure 31.  Regis t rat i on of  por t  workers  i n  the EU by  Member  State,  2012 

 

 

 

 

 

303.  The next  f igure g ives  an impress ion of  the prevalence of  exc lus ive or  pr i or i ty  r i ghts  for  

pool  workers .  The c lass i f i cat ion  is  no  l ess  hazardous ,  as  in  some count r i es  there  are  no  pools  

in  t he proper  sense of  t he word,  yet  operators  grant  pre ferent ia l  r ights  to unionised casual  

workers  (Sweden) ,  and in another  count r y ( the  Nether lands) ,  terminals  re ly  on prefer red  

work force suppl i ers  which can be cons idered commerc ia l  successors  to a previous l y ex is t ing  

pool .  
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Figure 32.  Exc lus ive or  preferent i a l  r ights  of  pool  workers  i n  EU por ts  by  Member  State,  2012 

 

 

 

 

 

304.  Summing up the data gathered above,  i t  i s  poss ib le to d is t i nguish between Member  States  

wi th a regulated por t  l abour  market  and States  wi th an deregulated market .  The f i rs t  category  

is  charac ter ised by the presence of  l eges  spec ia les ,  regis t ra t ion of  workers ,  preferent i a l  r i ghts  

for  poo l  or  otherwise pre- ident i f i ed workers  and/or  a serv ice por t  model .  The graph below 

shows that  a  large major i ty  of  EU States  (16 out  o f  22 or  a lmost  75 per  cent )  have a  regulated  

por t  labour  market .  Needless  to say,  the ephi thet  ' deregulated '  does  not  imply that  employment  

is  not  regu lated by general  EU and nat ional  l aws and regulat i ons .  
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Figure 33.  Regulated and deregulated por t  l abour  markets  i n  t he EU by  Member  State,  2012 

 

 

 

 

 

305.  A fur ther  d is t inc t i on  can be  made between (1 )  c lass ic ,  fu l l y  regu lated pool  or  regis t rat i on  

sys tems (of  which Belg ium,  more in par t icu lar  Antwerp,  c lear ly  appl i es  the most  r ig id sys tem) ;  

(2)  c lass ic  pool  or  reg is t rat ion sys tems based on sel f -employment ;  (3)  re laxed pool  or  

regis t rat i on sys tems (charac ter ised by less  abso lute res t r ic t ions  or  par t l y  l i bera l ised ru les) ;  

and (4)  f ree labour  markets  ( for  the sake of  s imp l i f i cat i on,  we have inc luded Slovenia in  t he  

lat t er  category a l t hough here a cons iderable number  of  workers  are employees  of  a publ ic l y  

owned comprehens ive por t  author i t y ,  so the case may a lso be  cons idered a  category i n  i ts  own 

r ight ) .  
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Figure 34.  Por t  labour  sys tems in the EU by  category ,  2012 

 

 
 

 

 

 

 

 

-  Fac ts  and f i gures  

 

 

306.  Based on scat tered,  indeed hardl y  comparable,  data of  very uneven qua l i ty  and re l i abi l i t y  

gathered in t he course of  our  research,  we present  below an overv iew of  t he  number  of  

employers  of  por t  workers  in  EU Member  States .  One of  the main d i f f i cu l t i es  wi th these f igures  

is  that  i n  some count r i es  they  concern regular l y  ac t i ve  employers  or  employer  groups  only,  

whi l e  i n  others  a l l  regis tered or  otherwise formal l y  ident i f i ed companies  are inc luded.  I n some 

States ,  t emporary work  agenc ies  are counted i n,  i n  others  not .  For  a l l  these reasons ,  the resul t  

should be t reated wi th ex t reme caut ion,  and in our  v iew i t  does  not  a l l ow any usefu l  conc lus ion 

on the s ta tus  and charac ter is t ics  of  t he employers '  s ide of  the por t  labour  market  in  t he EU.  

Never theless ,  count r ies  wi th  par t icu lar l y  large numbers  of  employers  seem to  i nc lude Poland,  

Germany,  I ta ly ,  t he Uni ted Kingdom and Belg ium.  
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Figure 35.  Es t imated number  of  employers  of  por t  workers  in  t he EU by  Member  State,  2012 

 

 

 

 

 

307.  The fo l l owing graph indicates  the number  of  por t  workers  i n  t he EU Member  States .  

 

These data are s l i ght ly  more re l i able,  as  in  a number  of  Member  States  por t  workers  are  

indiv idual l y  regis tered  or  otherwise separate l y  i dent i f i ed.  I n most  cases ,  the data do  no t  

inc lude temporar i l y  employed occas ional  workers .  In  some count r i es ,  i t  was  a lmost  imposs ib le  

to obta in even a fa i r  es t imate.  Fur ther  caut ion is  needed because in some Member  States ,  the  

f igures  i nc lude warehous ing,  'd is t r i but ion '  and/or  ' l og is t ics '  workers  the employment  of  which is  

a lso governed by por t  l abour  ar rangements .  For  some count r i es ,  i t  cannot  be exc luded that  

some par t - t ime workers  were counted i n.  

 

Accord ing to the graph,  t he Member  States  wi th the l arges t  numbers  of  por t  workers  are the  

Uni ted Kingdom,  I t a ly ,  Germany,  Belg ium and the Nether lands .  
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Figure 36.  Es t imated number  of  por t  workers  i n  the  EU by  Member  State,  2012 

 

 

 

 

308.  Given the wide ar ray of  employment  re lat i onships ,  the number  of  employers  of  por t  

workers  in  t he  22 mar i t ime Member  States  of  t he European Union is  ex t remely d i f f i cu l t  t o  

es t imate,  but  i t  i s  probably i n  t he order  of  2,200.  The number  of  por t  workers  tota ls  around 

110,000.  

 

The table below summar i ses  avai l able es t imates  on the numbers  of  por t  employers  and por t  

workers  in  t he EU Member  States .  
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Table 2.  Numbers  of  por t  employers  and workers  in  the  European Union by  Member  State,  2012 

 

Member State  Number  of  employers  Number  of  port  workers  

Belgium 50-190 10,300 

Bulgar ia  54  4,000 

Cyprus  58  342 

Denmark  100 2,000-5,600  

Es tonia  17  950 

Fin land 40  2,750 

France 100 4,370 

Germany 150-300 15,000 

Greece 30  2,500 

I re land 20  677 

I ta l y  214-400 11,615-18,000  

Latv ia  58  1,500 

L i t huania  15  2,000 

Mal ta  8  1,100 

Nether lands  85-105 7,275 

Poland 423 6,000 

Por tuga l  21  796 

Romania  35  4,187 

Slovenia  42  758-902 

Spain  159 6,500 

Sweden 72  3,000-4,000  

Uni ted Kingdom 150-195 18,000 

Total  EU 1,901-2,442  105,620-116,749  

 

 

 

309.  F inal ly ,  we can provide  rough es t imates  of  t rade union  dens i ty  among por t  workers  as  

compared wi th the s i t uat i on i n t he labour  market  as  a whole.  I t  goes  wi thout  saying that  t hese 

data,  t oo,  should be  used very carefu l l y ,  because of f ic i a l  data on union membership are 

unavai l able and in many cases  i ndeed kept  s t r ic t ly  conf ident ia l .  As  a resul t ,  none of  t he  

percentages  provided be low could be ver i f i ed  by us .  Even so,  one s igni f i cant  conc lus ion  

emerges  f rom th is  table ,  namely that  ‒  despi te  local  s igns  of  dec l i n ing membership ‒  in  

(a lmost )  a l l  count r i es  un ion dens i t y  among por t  workers  is  s t i l l  h igher  than the average and 

of ten reaches  very h igh percentages  (between 90 and 100 per  cent ) .  
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Figure 37.  Es t imated t rade union dens i ty  among por t  workers  and a l l  employees  i n t he EU by  

Member  State,  2012 
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7.4. Qualifications and training 
 

 

310.  As  far  as  qual i f i cat i on and t ra in ing sys tems are concerned,  the data col lec ted proved to  

an extent  i ncomplete,  ambiguous and/or  i ncons is tent .  Not  onl y may er rors  may have c rept  i n to  

the  synopt ica l  d iagrams be low,  but  t hey a lso i gnore the fac t  that  t r a in ing  ar rangements  can 

vary f rom por t  t o  por t ,  and that  i n  some States  several  organisat i onal  models  are combined.  At  

any rate,  the overal l  p ic tu re is  again very d iverse.  

 

 

 

311.  The f igure below ind icates  the extent  t o which  nat ional  t r a in ing requ i rements  are i n  p lace.  

In a f i rs t  group of  count r ies ,  a l l  por t  workers  mus t  be spec i f i ca l l y  t r a ined under  e i ther  l egal ,  

cont rac tual  or  fac tua l  requ i rements .  Exis t ing l egal  requi rements  do  not  seem in a l l  o f  these 

States  to have been fu l l y  implemented.  I n a second group of  States ,  equipment  operators  such 

as  c rane dr i vers  must  obta in a spec ia l  t r a in ing cer t i f i cate (which is  of ten governed by non-por t  

spec i f i c  regula t ions ;  we should add that  our  data are probably incomple te in  t h is  respec t ) .  

F inal l y ,  t here are States  where no t ra in ing requi rements  seem to apply (except  heal th and 

safety t ra in ing as  requi red under  general  laws and regulat ions  on occupat ional  heal th and 

safety) .  I t  goes  wi thout  say ing that  t he d iagram gives  no i ndicat i on on e i ther  the subs tance o f  

appl icable requ i rements  o r  the ac tual  in tens i ty  and qual i t y  of  t r a in ing courses .  
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Figure 38.  Spec i f ic  t r a in ing requi rements  for  por t  workers  in  t he EU by  Member  State,  2012 

 

 

 

 

 

312.  The next  f igure shows the level  at  which spec i f i c  t ra in ing for  por t  workers  is  prac t ica l l y  

organised.  I n a ma jor i t y  of  Member  States ,  t ra in ing is  organised by ins t i tu t i ons  at  nat ional  

level ,  wh i le  i n  others  the  cent re of  gravi t y  is  the por t  communi t y  or  t he indi v idual  employer .  

Again,  the d iagram ser ious ly overs impl i f ies  the s i tuat i on.  The f i rs t  group inc ludes ,  f or  example ,  

count r i es  where t ra in ing i s  organised ad hoc  by a nat ional  por ts  author i t y  as  wel l  as  count r i es  

where a por t  t ra in ing schoo l  loca ted in a ma jor  por t  caters  for  the t ra in ing needs of  employers  

in  d i f f erent  por ts ,  and count r i es  where a var iet y of  t ra in ing providers  is  operat ing wi thout  being  

l inked to one spec i f i c  por t .  The second group compr ises  count r ies  where the focus  is  on  

t ra in ing ar rangements  for  the l ocal  por t  communi t y ,  but  here too,  a local  t ra in ing cent re may 

of fer  i t s  serv ices  to other  por ts .  I n  t he th i rd group,  the bulk  of  respons ib i l i t y  is  on i ndiv idual  

employers  but  th is  does  not  prevent  t he provis ion  of  t r a in ing for  workers  in  more than one por t  

e i t her .  To avoid confus ion,  t he d iagram does not  indicate whether  t here are l imi tat ions  on  

access  to the market  f or  t he provis ion of  t ra in ing serv ices .  
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Figure 39.  Geographical  level  of  spec i f i c  t r a in ing prov is ion  for  por t  workers  in  t he EU by  

Member  State,  2012 

 

 

 

 

 

313.  The fo l l owing d iagram dis t i ngu ishes  between those count r ies  where t ra in ing for  por t  

workers  is  organised in  an educat ional  i ns t i tu t i on,  school  or  t r a in ing cent re ( regardless  o f  

whether  th is  ent i t y  dea ls  wi th  por t  t r a in ing  only or  a lso  wi th other  programmes) ,  and count r i es  

where no such ent i t y  seems to ex is t .  Needless  to say th is  d iagram should a lso be i nterpreted  

wi th  par t icu lar  caut ion g i ven the  wide range of  poss ib le  ar rangements  and combinat ions .  I n t he  

f i rs t  group,  we have inc luded,  f or  example,  count r ies  where an educat ional  i ns t i tu t i on of fers  

bespoke t ra in ing courses  but  where in prac t ice t ra in ing is  main l y  i f  not  sole ly  organised by  

indiv idual  employers .  The same group inc ludes  cases  where we were i nfo rmed that  t ra in ing is  

on ly avala ib le i n  genera l  schools  but  were unable to ver i f y  t o what  ex tent  th is  educat ion  

focuses  on por t  labour .  The d iagram again ignores  the fac t  that  i n  several  Member  States  ( fo r  

example,  i n  Denmark ,  Greece,  Poland and the UK) ,  g lobal  conta iner  termina l  operators  

organise wel l -s t ruc tured i n-house t ra in ing.  
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Figure 40.  Ex is tence of  por t  worker  t r a in ing cent res  or  schools  i n  t he EU by  Member  State,  

2012 

 

 

 

 

 

314.  W hether  por t  worker  t ra in ing  is  main l y  managed by  (1)  t he  State,  a  pub l ic  agency or  a  por t  

author i t y ,  ( 2)  jo int l y  by  employers '  and workers '  organisat i ons ,  or  (3)  by employers  or  

employers '  organisat i ons  is  summar ised in the next  d iagram.  Again,  we had to s impl i f y  t he  

s i tuat i on as  some count r i es  re ly ,  f or  example,  on both  a  jo int l y  managed school  and on pr ivate  

t ra in ing providers .  In  other  States ,  t ra in ing is  organised by por t  author i t ies  as  wel l  as  by labour  

pools .  The few cases  of  t r ipar t i t e  management  were grouped under  the  f i rs t  category.  Count r i es  

where t ra in ing  is  organised by  a  worker -cont ro l l ed  l abour  pool  are  c lass i f ied i n t he second 

group,  and States  where t ra in ing cent res  were set  up by indus t ry organisat i ons  can be found in  

the las t  group.  For  some States ,  we could not  ver i f y  t he scant  i n format ion obta ined.   
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Figure 41.  Publ ic ,  j o int  and employer  management  of  t r a in ing for  por t  workers  i n  t he EU by  

Member  State,  2012 

 

 

 

 

 

315.  F inal l y ,  we can d is t inguish between EU Member  States  where nat iona l  (e i t her  legal l y  

imposed or  voluntary)  na t ional  qual i f i cat i on and cer t i f i cat i on sytems are i n  p lace for  a l l  por t  

workers ,  and States  where no such sys tem has  been developed (or  only  for  spec i f i c  jobs  such 

as  equipment  operators ) .  The d iagram below shou ld be t reated wi th caut ion because in some 

States  the cer t i f i cat i on sys tem is  not  yet  f u l ly  operat i onal .  The d iagram ignores  the exis tence 

of  qual i f i cat i on and cer t i f i cat ion  requi rements  for  spec i f i c  f unc t ions  such as  c rane operators .  

Nor  does  i t  i nd icate whether  t he sys tem al l ows or  promotes  mul t i -sk i l l i ng.  
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Figure 42.  Avai labi l i t y  of  nat ional  qual i f i cat i on and cer t i f i cat i on sys tem for  por t  labour  in  t he EU 

by  Member  State,  2012 

 

 

 

 

 

 

Belg ian law imposes  at tendance on t ra in ing courses  before workers  can be  regis tered (Bulgar ia  

has  s imi lar  l egal  provis ions  but  thei r  implementa t ion is  unc lear ) .  Por ts  in  Denmark ,  France,  

Germany and the Uni ted  Kingdom re l y  on a non- legal l y  b inding yet  sophis t icated nat i onal  

vocat ional  qual i f i cat i ons  and/or  cer t i f i cat ion sys tem.  In a number  of  por ts ,  the r i ght  to t ra in ing 

is  enshr ined in col l ec t i ve  agreements .   
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7.5. Health and safety 
 

 

-  Regulatory  set -up  

 

 

316.  As  regards  the l ega l  ar rangements  on occupat ional  heal th and safety  in  por t  l abour ,  we 

can aga in d is t i nguish be tween those Member  Sta tes  which have enac ted por t  l abour -spec i f i c  

laws and regulat ions ,  and those which sole l y  re l y  on  general  occupat ional  heal th and safety  

laws.  To  avoid confus ion,  i n  the former  States  general  ru les  apply as  wel l ,  and the l eges  

spec ia les  f or  t he  por t  supp lement  the  general  f ramework .  The category  of  States  wi th  leges  

spec ia les  on spec i f i c  mat ters  compr ises  States  wh ich have enac ted,  f or  example,  spec ia l  ru les  

on the handl i ng of  dangerous  goods.  The graph indicates  that  a ma jor i ty  of  EU Member  States  

s t i l l  have spec i f i c  l aws and regulat ions  on occupat ional  hea l th and safety in  por t  work .  

 

 

Figure 43 .  Leges spec ia les  on heal th  and safety  of  por t  workers  i n  t he EU by  Member  State ,  

2012 
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-  Fac ts  and f i gures  

 

 

317.  F i rs t  of  a l l ,  we have t r ied to assess  the avai l ab i l i t y  of  spec i f i c  s tat is t ic s  on the f requency,  

inc idence and sever i t y  of  occupat ional  acc idents  a t  cargo  hand l ing companies  and/or  i nvol v ing  

por t  workers .  The table  below res ts  on a s impl i f i ca t ion in  that  spec i f i c  s tat is t ics  on por t  l abour  

mainta ined by Member  States  (1)  may be based on d i f f erent  c lass i f i cat i ons  or  codes  of  

branches  and occupat ions  ( ' cargo handl ing ' ,  'por t  worker ' ,  etc . ) ;  (2)  show very d iverse levels  of  

deta i l ;  and (3)  are most l y  d i f f i cu l t  i f  not  imposs ib le to compare.  Local l y  mainta ined s tat is t ics  

may cover  one por t  or  even one terminal  onl y.  Count r i es  which do not  mainta in por t  l abour -

spec i f i c  data  may have s tat is t ics  on,  f or  example,  water  t r anspor tat i on,  cargo handl i ng  

regardless  of  t he t ranspor tat ion mode,  or  t r anspor tat i on and warehous ing i n general .  The graph 

be low highl i ghts  that  onl y a minor i t y  o f  EU Member  States  do mainta in nat i onal  por t  l abour -

spec i f i c  s tat is t ics .  

 

 

Figure 44.  Avai l abi l i t y  of  spec i f i c  s tat is t ics  on occupat iona l  acc idents  i nvol v ing por t  workers  i n  

the EU by  Member  S tate,  2012 

 

 

 

 

 

318.  Even in the absence of  complete and comparable data,  i t  seems safe to  conc lude that  por t  

labour  is  one of  the most  dangerous  occupat ions  i n the European Union.  Deta i led s tat is t ics  for  

count r i es  such as  Belg ium,  Cyprus ,  France,  Germany and I t a l y  jus t i f y  the presumpt ion that ,  
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even i f  t he safety record has  cons iderably improved over  t he pas t  decades,  the f requency and 

sever i t y  of  acc idents  i nvo lv ing por t  workers  remain  among the h ighes t  in  t he  economy.  
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7.6. Policy and legal issues 
 

 

-  Implementat i on of  ILO ins t ruments  on dock  work  

 

 

319.  W e ident i f ied ser ious  issues  in re lat i on to the implementat i on of  ILO ins t ruments  on por t  

labour  i n  t he EU.  

 

F i rs t ly ,  onl y 8  out  of  22  Member  States  are today bound by ILO's  cent ra l  Dock  W ork  Convent ion  

No.  137 which requi res  reg is t rat i on of  por t  workers .  W i th in the ILO,  the Convent ion  is  f i rmly  

re jec ted by most  employers '  organisat i ons ,  and today i t  only  en joys  ' in te r im s tatus '  at  ILO 

level .  One EU Member  State  ( t he  Nether lands)  denounced the  Convent ion,  and recent  at tempts  

in  other  count r i es  to s tar t  the rat i f i cat i on process  fa i l ed (Belg ium,  Greece) .  W hat  is  more,  the  

of ten heard c la im by ILO that  the Convent ion has  served i ts  purpose anyway,  because i t  

inspi red many non-Cont rac t ing Par t i es  to set  up  a  regis t rat ion  sys tem a long i ts  l i nes 676,  i s  

cer ta in l y  not  va l id  for  the  EU as  very few,  i f  any,  Member  States  seem to have int roduced such 

ar rangements  af ter  they rat i f i ed the Convent ion.  On the cont rary,  among the 8 EU count r i es  

s t i l l  bound,  most  have s ince re laxed thei r  por t  l abour  l aws,  or  are no longer  observ ing the  

Convent ion 's  provis ions  (see espec ia l l y  developments  in  France,  I ta l y ,  Poland,  Por tugal ,  

Romania and Sweden) .  A l though in 2004 the European Commiss ion was s t i l l  inv i t ing the  

Member  States  to rat i f y  the Convent ion and today t rade un ions  in several  Member  States  t rade 

un ions  cont inue to advocate such a s tep,  i t  seems that  over  t he pas t  years  the i ns t rument  has  

los t  much of  i t s  appea l  in  the  European Union.  

 

An addi t i onal  problem wi th the Convent ion is  that  the under l y ing New Deal  between employers  

and workers ,  wh ich enta i led,  in ter  a l ia ,  t he abol i t i on of  unnecessary res t r ic t ions ,  has  in many 

EU Member  S tates  not  mater ia l ised at  a l l .  

 

S imi lar  conc lus ions  are war ranted in re lat i on to ILO Convent ion No.  152 on  heal th  and safety  i n  

dock  work .  I n t he EU,  onl y 9 out  of  22 Member  States  are  bound by  th is  ins t rument .  More  

wor ry ingl y,  6 Member  Sta tes  are s t i l l  bound by i ts  predecessor ,  ILO Convent ion No.  32 of  1932,  

which has  l ong been cons idered of f ic i a l l y  outdated by the ILO.  Th is  s i tuat i on does  not  l end  

those Member  States '  po l ic ies  i n  re lat ion  to  heal th and safety i n  por t  l abour  any addi t i onal  

c redib i l i t y ,  nor  does  i t  enhance the aura of  I LO in i t ia t i ves  i n t he f ie ld of  dock  work .  

 

F inal l y ,  even i f  we d id not  spec i f i ca l l y  examine the impact  of  I LO guidance ins t ruments  on 

employment ,  t r a in ing and heal th and safety,  in  onl y a d isappoint ing number  of  ins tances  d id EU 

Member  States  repor t  t o  us  that  they had taken spec i f i c  measures  to implement  these 

internat i onal  norms.  One cannot  avoid the impress ion  that  the impact  of  I LO sof t  l aw in re lat i on  

to por t  labour  is  rather  l imi ted,  wh ich is  regret table as  these ru les  cer ta in l y  deserve ser ious  

interes t  f r om al l  publ ic  and pr i vate par t i es  concerned.  

                                                             
676 See supra ,  pa ra  147 et  seq.  
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From a technical  l egal  perspec t ive,  we could  ident i fy  no  apparent  a pr ior i  i ncompat ib i l i t i es  

between ILO ins t ruments  on  dock  work  and EU law.  I f  the assumpt ion that  both  regimes can be  

reconc i led is  cor rec t ,  Ar t i c le 351 TFEU on the inte r re lat i on of  i n ternat i onal  t reat i es  and EU law 

would not  even be re levant .  This  is  not  t o say,  however ,  t hat  every nat i onal  implementat ion  

measure or  prac t ice  based on the  ILO ins t ruments  wi l l  automat ical ly  be  in  conformi t y  wi th EU 

requi rements .  As  we have conc luded above 677,  the  main tenance of  a res t r ic t ive pool  or  

regis t rat i on sys tem can only be jus t i f ied under  EU ru les  i f  t he general  i n te res t  and espec ia l l y  

the soc ia l  protec t i on of  workers  demonst rabl y requ i re such an except iona l  labour  market  set -

up,  i f  t he sys tem is  non-d isc r iminatory and fu l l y  compat ib le wi th human r i ghts ,  i f  res t r ic t ions  on  

access  to  the market  f or  the provis ion  of  work force are propor t i onate and do no  got  beyond 

what  is  necessary i n  o rder  t o at ta in the publ i c  in teres t  ob jec t i ve concerned,  and,  more  

spec i f i ca l l y ,  i f  the sys tem is  kept  f ree of  any addi t ional  res t r ic t ions  on employment ,  res t r ic t ive  

work ing prac t ices  and abuses .  

 

F inal l y ,  the ILO Convent ions  on por t  l abour  in  a l l  l i ke l ihood do not  amount  to a conf i rmat ion of  

any unwr i t t en i nternat i onal  cus tomary l aw in the f ie ld of  por t  labour  (at  leas t  not  i n  Europe) .  As  

a consequence,  i t  would  be imposs ib le to argue in any ser ious  manner  that  t he pr inc ip les  

ref lec ted i n these ins t ruments  are a lso b inding on non-Cont rac t ing EU States .  

 

 

 

 

-  Res t r ic t ions  on employment  and res t r ic t ive work ing prac t ices  

 

 

320.  Our  synops is  of  t he sources  of  l aw and the regulatory set -up of  the por t  labour  market  i n  

EU Member  States  a l ready suggests  that  ser ious  res t r ic t ive ru les  cont inue to prevai l .  The 

graphs  on the exis tence of  regis t rat ion,  preferent ia l  pool  sys tems and spec ia l  l aws and 

regulat i ons  on  por t  labour  which  we showed above 678 ind icate  that ,  roughly  speak ing,  more than 

ha l f  o f  t he Member  States  cont inue to app ly a res t r ic t ive por t  l abour  regime.  

 

 

 

321.  More  concrete l y ,  i n  a cons iderable number  of  EU Member  States  and por ts ,  one or  more o f  

the fo l l owing res t r ic t ions  on employment  prevai l :  

 

-  compulsory membership  of  l abour  pool  f or  serv ice  providers ;  

-  exc lus i ve r i ght  of  labour  pool  t o supply (a l l  or  some)  workers ;  

-  mandatory regis t rat ion of  por t  workers ;  

-  compulsory membership  of  t rade union (c losed shop) ;  

-  compulsory appointment  or  nominat ion of  poo l  members ,  employees  or  regis tered  

workers  by t rade un ion (c losed shop) ;  
                                                             
677 See supra ,  pa ra  233.  
678 See supra ,  pa ra  302 et  seq.  
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-  preferent ia l  shop (pr i or i ty  of  engagement  f or  unionised workers ) ;  

-  pr iv i leges  for  re lat i ves  o f  workers  (nepot ism) ;  

-  spec i f i c  t r a in ing and/or  qual i f i cat i on requi rements ;  

-  spec ia l  or  d isc r iminatory min imum age requi rements ;  

-  language sk i l l s  requi rements ;  

-  lack  of  t ransparency in def in i t i on of  ( t er r i t or ia l  or  func t i onal )  scope of  exc lus ive r i ghts  

or  other  res t r ic t i ons ;  

-  extens ion of  t er r i tor i a l  scope to dry areas  beyond ship/shore i nter face;  

-  extens ion of  t he scope of  res t r ic t i ve ru les  to  logi s t ics  work ;  

-  lack  of  t r ansparency  in grant i ng of  membership,  employment ,  nominat ion or  

regis t rat i on of  workers ;  

-  l imi tat i on of  the number  of  pool  or  regis tered workers ;  

-  imposs ib i l i t y  of  scal i ng down the pool  or  t o dereg is ter  workers ;  

-  prohib i t i ons  or  res t r ic t ions  on subcont rac t i ng between por t  operators ;  

-  prohib i t i ons  or  res t r ic t ions  on the supply of  workers  by temporary work  agenc ies ;  

-  overmanning resul t i ng f rom mandatory manning scales ;  

-  dec is ion on manning l evels  taken by publ ic  author i ty  and/or  unions ;  

-  s t r ic t  demarcat ions  between jobs  (exc lus i ve  or  preferent ia l  r i ghts  of  subgroups ;  ban 

on mul t i -sk i l l ing) ;  

-  compulsory c lass i f i cat i on of  workers  i n  one shi f t  on ly ;  

-  prohib i t i on or  res t r ic t ions  on sel f -handl i ng;  

-  prohib i t i on or  res t r ic t ions  on permanent  employment  cont rac ts  ( inc luding  minimum or  

maximum percentage of  permanent  employment ) ;  

-  res t r ic t ions  on access  to hand l ing serv ices  market  (exc lus i ve r ights  or  l imi tat i on o f  

number  of  author ised operators ,  e i t her  l egal  or  f ac tua l ) ;  

-  compulsory f inanc ia l  cont r ibut i ons  to,  or  shareho lder  s tatus  in ,  t he pool  agency;  

-  exc lus i ve r ight  of  pool  t o provide t ra in ing (prohib i t ion or  res t r ic t i ons  on market  access  

for  other  t r a in ing providers ) ;  

-  inef f ic i ency of  sanc t ioning  sys tem ( ' job  for  l i f e ' ,  o f ten  caused by  conf l i c t  of  i n teres t  o f  

t rade unions  s i t t i ng on board of  sanc t i oning commi t tee or  s imi lar ) ;  

-  anc i l l ar y res t r ic t i ons  on  condi t i ons  of  permanent  employment  at  i nd iv idua l  operators  

( for  example,  i n  re lat i on to job promot ion) .  

 

 

 

322.  Fur thermore,  i n  a  number  of  Member  States  and por ts  i ns tances  of  res t r ic t ive work ing  

prac t ices  were found.  These inc lude,  f or  example:  

 

-  l imi ted work ing days  and hours ;  

-  non- respec t  of  of f i c i a l  work ing hours ;  

-  res t r ic t ions  on the use o f  new cargo handl i ng techno logies .  

 

The d iagram below summar ises  (onl y par t ly  ver i f i ed)  i n format ion  submi t ted by  s takeholders  on  

the occur rence of  res t r ic t ive work ing prac t ices .  
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Figure 45.  Repor ted occur rence of  res t r ic t ive work ing  prac t ices  i n por t  l abour  i n  t he EU by  

Member  State,  2012 

 

 

 

 

 

323.  As  a  ru le,  t he ident i f ied res t r ic t i ons  subs tan t ia l l y  i nc rease cos ts ,  af fec t  produc t i v i t y  and 

ef f ic iency,  ac t  as  a bar r i er  t o t he  c reat i on  of  jobs  and/or  impact  negat i ve l y  on the  compet i t i ve 

pos i t i on of  the por t .  In  several  Member  States ,  we found cases  where t raf f i c  f lows sh i f ted to  

other  por ts  as  a resul t  o f  res t r ic t ive por t  l abour  ar rangements .  But  we a lso  detec ted  examples  

where employers  were not  over ly  concerned about  the addi t i onal  cos ts  as  they cont ro l l ed a  

capt i ve market  or  en joyed an i ndi v idual  or  e i t her  col lec t i ve monopoly  and could  charge a lmos t  

any sum to shipowners  o r  local ly  es tab l ished indus t r ies .  In  addi t ion,  i t  does  happen that  ma jor  

in ternat i onal  cus tomers  such as  g lobal  shipping  l ines  or  i ndus t r ia l  cong lomerates  prefer  t o  

ab ide by l ocal  i d iosyncras ies  (and h igh tar i f fs )  rather  t han d is rupt  t hei r  g loba l  sa i l ing  schedules  

or  supply chains .  I n other  por ts  where  fewer  res t r ic t ive  prac t ices  surv ive,  t hese are not  a lways  

seen as  major  compet i t i ve issues .  Several  por ts  dec lared themselves  res t r i c t ion- f ree.  

 

 

 

324.  However ,  not  a l l  r es t r ic t ions  are a pr ior i  incompat ib le wi th EU law.  As  we have expla ined 

in the general  EU chapter  above 679,  cer ta in res t r ic t ions  on the fundamenta l  f reedoms may 

indeed be  cons idered jus t i f ied e i ther  (1)  on the s t rength of  spec i f i c  t r eaty except ions  such as  

                                                             
679 See supra ,  pa ra  220 et  seq.  
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of f ic ia l  author i t y  f unc t ions ,  publ ic  pol icy,  publ ic  secur i t y  or  publ ic  heal th,  or  (2)  i f  appl icable  

condi t i ons  ( i nc luding  propor t i onal i ty  and non-di sc r iminat i on)  are met ,  on other  reasonabl e  

grounds such as  soc ia l  protec t i on ( ru le of  reason ) .  I n  the context  of  compet i t i on law,  

derogat ions  are l ess  l i ke l y  t o apply.  

 

Our  inventory of  res t r ic t ions  above is  not  in tended to  express  any judgment  on  whether  

u l t imatel y  such s i tuat i ons  are compat ib le wi th EU law or  not .  However ,  in  many cases  ser ious  

doubts  are  war ranted i n  the l i ght  of  avai l able  case law 680.  I t  should a lso be  c lear  t hat  t he 

t radi t ional  charac ter  of  res t r ic t ions  cannot  i n  i tse l f  be cons idered a suf f ic ient  jus t i f i cat ion.  

Depending on the c i rcumstances  of  the case,  the respons ib i l i t y  f or  in f r i ngements  wi l l  res t  w i th  

the Member  State,  the employer  or  por t  operator ,  an employers '  organisat i on,  a pool  agency or  

even the union(s ) .  

 

 

 

325.  As  we have indicated 681,  the pers is tence of  res t r ic t ions  i n many EU por ts  throws addi t i onal  

doubt  on the ef fec t i veness  of  ILO Convent ion No.  137,  which res ted on a supposed New Deal  

between employers  and workers  to adapt  to new techno logies  but  a lso to do away wi th  

t radi t ional  res t r ic t i ons 682.  

 

 

 

326.  In  a number  of  Member  States  and por ts ,  employers  complain about  c losed shop issues  

and,  general l y ,  an ext remely s t rong bargain ing pos i t i on and h igh mi l i t ancy of  t rade unions .  

Prac t ica l ly  speak ing,  t r ade un ions  of ten  cont ro l  access  to the l abour  market  for  newcomers ,  or  

have a  veto r i ght  wi th which they  can prevent  the  impos i t ion  of  sanc t i ons  upon reg is tered  

workers  in  the case of  misconduct .  The casua l  nature of  employment  and the inef fec t iveness  of  

the sanc t ioning sys tem prevent  employers  f rom exerc is ing normal  author i t y  over  pool  workers .  

Many employers  fee l  power less  aga ins t  t he cons tant  t hreat  t hat  thei r  operat i ons  w i l l  be  

d is rupted through work  s toppages,  whi l e t hei r  c l ients  ins is t  that  t hei r  sh ips  must  never  be  

b locked as  a resul t  o f  indus t r i a l  ac t i on.  In a number  of  por ts ,  the c losed por t  l abour  pool  is  

seen as  a power  base for  the unions .  F inal l y ,  we can conf i rm the va l id i t y  for  t he EU of  S .  

Harding 's  f i nd ing  that  t he pr iv i leged pos i t i on of  t rade unions  i n por ts  may resul t  f ina l l y  i n  a  

negat i ve at t i t ude towards  the por t  workers  on the par t  of  t he general  publ ic  and on the par t  of  

the  other  unions 683.  In  some Member  States ,  percei ved pr i v i leged employment  condi t i ons  i n 

por ts ,  exorbi t ant  union demands and the f requency of  s t r ikes  have aroused popular  anger .  

 

                                                             
680 For  an overv iew,  see supra ,  pa ra  186 et  seq.  W e found few,  i f  any,  cases  where a  monopol i s t i c  
poo l  i s  a l lowed to  compete  wi t h  i t s  c l ien ts  in  a  ne ighbour i ng market  (Ras o  s i tua t ion) ,  except  
perhaps  where a  po r t  labour  poo l  competes  in  the l og is t i cs  sec tor .  On the o t her  hand,  in  seve ra l  
cases  the poo l  monopo ly  i s  extended to  ne ighbour ing markets  (espec ia l l y  t ra in i ng serv ices ) .  
681 See supra ,  pa ra  319.  
682 See supra ,  pa ra  123.  
683 Ha rd ing,  S . ,  Rest r i c t i ve  Labor  Prac t i ces  i n  Seapor ts ,  W ash ington,  W or ld  Bank ,  Oc tobe r  1990 ,  
h t tp : / / www-
wds . wor ldbank .org /serv le t / W DSContentServe r /W DSP/IB /1990/10/01/000009265_3960929231915/ Re
ndered/PDF/mul t i_page.pd f ,  14 ,  para  35.  
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But  i n  other  Member  States  and por ts ,  t rade unions  complain that  t hey have no say whatsoever  

and are prevented f rom defending workers  at  ind iv idual  companies ,  that  employers  refuse to  

conc lude company-spec i f i c  or  por t -wide col l ec t i ve agreements  and that  workers  are explo i t ed at  

sub-s tandard  wage and labour  condi t i ons .  

 

The f i gure below indica tes  in which Member  S tates  poss ib le c losed shop s i t uat ions  may 

deserve fur ther  at tent i on .  To avoid misunders tanding,  we do not  asser t  that  c losed shops  

ac tual l y  ar ise i n  t hese count r i es  and thei r  por ts ;  the graph merel y i dent i f ies  Member  States  

where we found ind icat i ons  that  a  poss ib le  l egal  and/or  fac tua l  obl igat i on to jo in a t rade union  

might  usefu l l y  be reassessed by competent  author i t ies  and soc ia l  par tners .  W hat  is  more,  the  

s i tuat i on may d i f f er  f rom por t  t o  por t  and even wi th in one por t .  In  Member  States  c lass i f ied as  

c losed-shop f ree,  union  membership may local l y  s t i l l  be  a  prerequ is i te  to  become a por t  

worker ,  whi l e  i n  the other  category of  count r i es  there may be terminals  where no worker  is  

un ionised at  a l l .  

 

 

Figure 46.  Poss ib le occur rence of  c losed shop s i t uat i ons  i n EU por ts  by  Member  State,  2012 

 

 

 

 

As  we have exp la ined above 684,  c losed and preferent i a l  shop s i t uat i ons  i n  por ts  but  a lso the 

denia l  of  t r ade union r ights  and refusals  to bargain col l ec t ive l y  may be at  odds  wi t h  

fundamenta l  r ights  guaranteed at  i n ternat ional  and European level .  

 

                                                             
684 See supra ,  pa ras  128 et  s eq.  and 230 et  seq.  
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327.  As  we have expla ined in t he general  chapter  on  EU law,  l anguage requi rements  may be  

jus t i f ied  as  a  res t r ic t ion of  t he f ree movement  of  persons  when they re la te to the l inguis t ic  

knowledge necessary for  the exerc ise of  a g i ven  profess ion  in  the  Member  State 685.  A  general  

ru le  impos ing knowledge of  t he l ocal  l anguage may seem dispropor t i onate because what  real l y  

mat ters  is  ef f i c i ent  and safe communicat ion between members  o f  a g i ven  team (or  gang)  of  

workers ,  between the competent  representat i ve o f  the workers  and the ship 's  c rew and,  i n  

those cases  where they ac tual l y  cooperate,  between c rew members  and por t  workers  

themselves .  To achieve th is  end,  i t  i s  not  i n  a l l  c i rcumstances  necessary to use the local  

language of  the por t 686.  More in par t icu lar ,  i t  would  appear  reasonable to assume tha t  today 

shipboard and shores ide workers  in  non-Engl ish speak ing count r i es  and por t  local i t i es  wi l l ,  i n  

cer ta in c i rcumstances ,  be  ab le to communicate su f f ic ient l y  safe ly  i n  Engl ish.  

 

 

 

328.  Sel f -handl i ng,  which was a par t icu lar l y  content ious  issue dur ing the debates  over  t he  

proposals  for  an EU Por t  Serv ices  Di rec t i ve,  shou ld cer ta in ly  not  be cons idered the major  issue 

at  EU level .  W e received no s igns  whatsoever  t hat  ship operators  are demanding a general  

r ight  to  handle  thei r  sh ips  in  EU por ts  us ing  thei r  own c rew 687.  However ,  in  cer ta in cases ,  

mandatory use of  por t  workers  causes  ser ious  problems and cons iderable ant i -compet i t i ve  

d is tor t i ons ,  for  example (1)  where por t  workers  must  be h i red and paid  to handle spec ia l  

purpose vessels  (heavy l i f t  sh ips)  whi le  the work  must  and ac tual l y  is  per formed by the c rew;  

(2)  where sel f -unloading  ships  and barges  cal l  a t  a por t ;  (3)  where cer ta in ship owners  ar e  

a l l owed to l ash  and unlash ro l l i ng  s tock  on board shor t  sea ro- ro vessels  wh i le compet i tors  are  

forced to use por t  workers ;  or  (4)  where ship owners  wish to operate 24/7 even i f  por t  workers  

are unavai l able  at  cer ta in  t imes.  

 

The f igure below is  a very imper fec t  at tempt  at  summar is ing the s i tuat ion i n  EU Member  States .  

F i rs t  of  a l l ,  prohib i t i ons  or  res t r ic t ions  may resul t  f rom ei ther  l egal  ru les  or  fac tual  cond i t ions ,  

and may not  a lways  be  absolute.  Next ,  in  t hose few count r i es  ( I ta l y ,  Spain)  where the  

lawmaker ,  inspi red by EU developments ,  in t roduced an author isat i on sys tem for  sel f -handl i ng,  

ser ious  fac tual  res t r ic t i ons  seem to pers is t ,  and local l y  the poss ib i l i t y  to  grant  author isat i ons  

has  remained a dead let ter .  In  t he res t r ic t ion- f ree  count r i es ,  se l f -handl i ng may not  be a l lowed 

at  a l l  terminals .  For  t hese reasons ,  th is  graph shou ld not  be taken a t  face va lue e i t her .  

 

 

                                                             
685 See supra ,  para  222 on case law and Ar t .  3 (1)  o f  Regu la t ion  (EEC) No 1612/68 respec t i ve l y ;  
compare a lso  Ar t .  53  o f  D i rec t i ve  2005/36/EC.   
686 Compare t he Danish ru l e  ment ioned i n f ra ,  pa ra  712.  
687 W e pass over  cases  o f  sh ipowners  us ing the i r  own  ded icated po r t  fac i l i t i es  where they employ  
the i r  own shore-based workers .  
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Figure 47.  Prohib i t i ons  and res t r ic t ions  on sel f -hand l ing i n EU por ts  by  Member  State,  2012 

 

 

 

 

 

329.  I n  several  Member  States ,  employers  commonly re l y  on workers  suppl i ed by general  

temporary work  agenc ies  ( in ter im workers ) ,  whi le  in  other  Member  States  or  por ts ,  t he  

exc lus i ve or  preferent i a l  r ights  of  pools  or  reg is te red por t  workers  enta i l  a  ban on the use of  

temporary agency  workers ,  to  which  an except ion  is  somet imes granted i n the case of  a  

shor tage of  pool  or  regi s tered workers  or  f or  spec i f i c  jobs  ( for  example in l ogis t ics ) .  In  t he  

lat t er  count r i es  and por ts ,  we noted d i verg ing comments  on the need to open up the por t  l abour  

market  t o t emporary work  agenc ies .  Several  in te rv iewees,  inc luding  employers ,  s tated  tha t  

general  temporary agency workers  are unsui ted fo r  spec ia l ised jobs  ( for  example,  the operat i on  

of  gant r y c ranes  or  t ugmasters ) ,  t hat  there is  a ser ious  r isk  that  t hey wi l l  cause damage t o  

equipment  and cargo,  and that  por t  labour  pools  s t i l l  o f fer  the advantage of  guaranteeing a  

s teady avai l abi l i t y  of  sk i l led workers .  Other  s takeholders  ins is t  t hat  market  access  for  

temporary work  agenc ies  would i nc rease f l ex ib i l i t y ,  t hat  t he only  prerequis i t e should be  

adequate sk i l l s ,  and that  f ree compet i t i on can help remove res t r ic t ive ru les  and prac t ices .  As  

we have expla ined above 688,  f ree market  access  for  temporary work  agenc ies  is  a l ready 

regulated at  EU level  today and cer ta in s i tuat i ons  in por ts  may not  pass  the  tes t .  

 

 

                                                             
688 See i n f ra ,  pa ra  225 et  seq .  

Factual or 
legal ban

Authorisation 
system

Few or no 
restrictions

BE, BG, CY, DE, DK, EL, FI, FR, LV, LT, MT, NL, PL, PT, RO, SE, SI

ES, IT 

EE, IE, UK



 

288 

 

Figure 48.  Prohib i t i ons  and res t r ic t ions  on temporary  agency  work  in  por t  labour  i n  the EU by  

Member  State,  2012 

 

 

 

 

 

330.  Res t r ic t i ons ,  i n  par t i cu lar  overmanning,  may a lso impact  negat i ve ly  on the development  of  

shor tsea and in land shipp ing in mar i t ime por ts .  In  several  Member  S tates ,  por t  labour  

ar rangements  are a d is incent i ve to the development  of  barge t raf f i c ,  which  is  then d i ver ted to 

d is tant  r i ver  and canal  ber ths  outs ide por t  areas .  I t  regular ly  occurs  that  subs tant i a l  vo lumes o f  

waterborne t raf f i c  are shi f ted to road for  t he sole reason that  d ispropor t ionate l y  large gangs of  

unnecessary por t  workers  have to be h i red.  

 

 

 

331.  I n  cer ta in por ts ,  mandatory use of  regis tered  por t  workers  to work  at  dry terminals  

operated by logis t ics  companies  is  cons idered a major  issue.  There are i ns tances  of  l ogis t ics  

companies  which re located  to  other  por ts  or  t o p laces  beyond por t  boundar ies ,  caus ing an  

inc rease in f re ight  t ranspor tat i on by road.  

 

 

 

332.  Las t  but  not  l eas t ,  in  Member  States  and por ts  where por t  l abour  is  governed by spec i f i c  

laws,  regulat i ons  and/or  col lec t i ve agreements ,  t he compet i t i veness  of  por ts  is  hampered by  

legal  uncer ta int y,  a l ack  of  t ransparency or  even the absence of  t he ru le of  law.  
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W hi le some legal  debate seems inevi table wherever  a demarcat ion l i ne has  to be drawn 

between the respec t ive scopes o f  spec i f i c  por t  l abour  ru les  and general  l abour  ru les ,  at  p laces  

legal  uncer ta inty can become excess i ve,  l eading to numerous ,  l engthy and cos t l y  l egal  

d isputes ,  arb i t r ary i f  not  d isc r iminatory  jo int  dec is ions  or  agreements  by  soc ia l  par tners  i n  

indiv idual  cases ,  and fundamental  uncer ta inty f or  prospec t ive i nves tors .  

 

Fur thermore,  i n  cer ta in Member  States  and por t s ,  the por t  l abour  sys tem seems to lack  

e lementary t ransparency.  Examples  i nc lude:  

 

-  the wide  appl icat ion  of  unwr i t t en cus toms and usages which may take pr ior i t y  over  

of f i c ia l  r u les ,  be implemented in an arb i t r ary manner ,  and have ser ious  res t r ic t ive  

ef fec ts ;  

-  lack  of  c lear  and ob jec t i ve c r i t er ia  and procedures  for  the grant i ng of  regis t rat ion as  a  

por t  worker ;  

-  non-publ icat i on  of  co l l ec t ive agreements  and s imi lar  ins t ruments  set t ing ou t  

res t r ic t ions  on employment  or  suppor t ing res t r ic t i ve work ing prac t ices  which  may impact  

on  the  pos i t i on of  t h i rd par t ies ,  espec ia l l y  potent i a l  compet i tors  as  wel l  as  prospec t i ve  

por t  users  and inves tors .  

 

The lack  of  an of f ic i a l  publ icat i on of  a l l  appl icable  employment  condi t ions  prevents  por t  users  

f rom assess ing whether  t hey are be ing t reated cor rec t ly  and wi thout  d isc r iminat ion.  There is  no  

reason why the requ i rement  t o publ ic ise a l l  por t  regu lat i ons  and tar i f fs ,  which  has  been a  

fundamenta l  pr i nc ip le s ince the adopt ion  of  t he  Internat i onal  Statute of  Mar i t ime Por ts  o f  

1923 689,  should not  be  t ransposed to the por t  l abour  market .  I n  addi t ion,  t ransparency is  a 

general  requi rement  of  EU law.  

 

F inal l y ,  our  survey  of  por t  labour  regimes revealed cases  where  appl icable l aws and 

regulat i ons  are b latant l y  ignored and where t rade unions ,  t hrough indus t r ia l  ac t i on ,  impose 

i l legal  prac t ices  at  indi v idual  companies .  In  several  por ts ,  author isat ion  schemes for  sel f -

handl i ng i nt roduced in l i ne  wi th EU pol icy t rends  remain a dead let ter .  I n  ext reme s i tuat i ons ,  

companies  are forced to  h i re and pay reg is tered  por t  workers  even i f  app l icable laws and 

regulat i ons  do not  obl i ge them to do so.  

 

 

 

333.  Notwi ths tanding the  above,  there are a lso por ts  which re l y  on a h igh ly regulated pool  

sys tem yet  succeed in operat i ng very ef f i c i ent l y .  Apparent l y ,  t he wide acceptance of  these 

monopol i es  res ts  on the absence of  any anc i l l ar y res t r ic t ions  or  res t r ic t ive  work ing prac t ices ,  

and on  a  cons t ruc t i ve cooperat i on  between employers  and unions  (Germany) .  I t  should  a lso  be  

h ighl i ghted  that  an i nc reas ing  number  of  Member  S tates  and por ts  have success fu l l y  eradicated  

most  i f  not  a l l  res t r ic t i ons  and opened thei r  markets  for  t he provis ion  of  por t  serv ices  and o f  

                                                             
689 See Ar t .  4  of  t he Statu te on the Internat i onal  Reg ime of  Mar i t ime Por ts ,  at tached to the 
Convent ion s igned at  Geneva on 9 December  1923.  
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work force to new ent rants  ( I re land,  Uni ted Kingdom).  As  a ru le,  such measures  have improved 

the compet i t i veness  of  por ts  and generated growth.  Recent l y ,  several  nat ional  governments  

announced a fur ther  modernisat i on of  t hei r  por t  l abour  sys tem.  On the other  hand,  reform of ten  

seems a s tep-by-s tep process .  Some hard-won improvements  onl y had or  have a par t i a l  o r  

l imi ted ef fec t  on res t r ic t i ons .  

 

 

 

334.  W e also received a l imi ted number  of  complaints  by unions  about  soc ia l  dumping prac t ices  

in cer ta in por ts .  In  most  cases ,  these complaint s  re late to job i nsecur i t y ,  low pay rates  or  

undec lared work .  Some employers  retor ted that  such a l l egat ions  are no  more than union  

rhetor ic  and that  a l l  workers  in  t he EU are protec ted by EU and nat ional  l abour  l aws.  Al though 

we did not  f ocus  on th is  aspec t ,  we found ample ev idence that  in  some por ts  wage levels  fo r  

por t  workers  are re lat i ve l y  h igh and above the average for  comparable jobs  in other  sec tors ,  

wi th  cases  of  ext remely  h igh sa lar i es  for  cer ta in  job categor ies .  On the other  hand,  t he  EU has  

ident i f i ed the inc reas ing use of  atypical  employment  cont rac ts  as  a major  pol icy concern for  the  

EU,  and there is  no reason to assume that  these problems wi l l  not  equal l y  occur  i n  the por t  

sec tor .  

 

In  sum,  pay rates  and work ing condi t i ons  seem to d i f f er  cons iderably between Member  States .  

Of  course,  t h is  is  a lso  a general  problem of  EU economic  and soc ia l  po l icy,  which  is  wel l  

beyond the scope of  our  s tudy.  

 

 

 

 

-  Qual i f i cat ion and t ra in ing issues  

 

 

335.  The t ype and intens i ty  of  t r a in ing  ar rangements  for  por t  workers  is  ext remely  var ied 

across  the EU.  Common nat iona l  t ra in ing programmes and cur r icu la a re rare.  Not  every  

Member  State  cons iders  por t  l abour  a regulated profess ion  access  to which should be sub jec t  

to the possess ion of  spec i f i c  profess ional  qual i f i cat i ons .  In some Member  States ,  t ra in ing for  

por t  workers  is  regulated by  law and/or  co l lec t i ve agreement ,  whi l e  i n  others  i t  i s  ent i re l y  l e f t  t o  

the d isc ret i on of  t he indi v idual  employer .  I n  rare i ns tances  (Germany) ,  the t ra in ing scheme for  

por t  workers  is  geared to the European Qual i f i ca t ions  Framework .  In a subs tant i a l  number  of  

count r i es  (France,  UK,  shor t l y  t he Nether lands) ,  the  author i t ies  or  t he sec tor  e laborated  a  

nat ional  qual i f i cat i on  and cer t i f i cat i on f ramework .  Some nat ional  l aws and regulat i ons  

express ly conf i rm the pr inc ip le of  mutual  recogni t i on of  competences  acqui red by por t  workers  

in  other  Member  States .  Al l  t hese d i f f erences  in  t ra in ing ar rangements  seem to  cont r i bute to a 

low f requency of  job mobi l i t y  among por t  workers ,  even between por ts  wi th in the same Member  

State.  
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336.  A  number  of  por ts ,  pools ,  companies  and t ra in ing ins t i t u t i ons  of fer  extens i ve t ra in ing  

courses  for  por t  workers  belonging  to d i f f erent  job categor ies .  A few renowned t ra in ing  

providers  of fer  t he i r  serv ices  to por t  employers  based outs ide the EU.  Many companies  

cons ider  proper  t ra in ing  of  workers  essent ia l  i n  order  to prevent  damage to expens ive  

spec ia l ised por t  equipment  and cargoes .  Col l ec t i ve agreements  may a lso  impose dut i es  on 

employers  to provide t ra in ing.  A few cases  were  repor ted where soc ia l  par tners  or  workers '  

pools  mainta in an exc lus ive r i ght  t o provide t ra in ing at  t hei r  own vocat ional  school ,  deny ing  

access  to compet ing prov iders .  

 

 

 

337.  In  some cases ,  t ra in ing  is  at tended on a  voluntary bas is ,  whi l e  other  programmes ar e  

compulsory.  The lat t er  a l so i nc lude cer t i f i cat i on for  dr i vers  of  por t  equipment .  But  even here ,  

no uni formi t y  exis ts .   

 

 

 

338.  I n  some por ts  and companies ,  workers  are encouraged to  acqui re cer t i f i cat i ons  for  

d i f f erent  jobs  ( for  example,  Germany,  t he  Nether lands ,  Por tugal ,  Spain) ,  but  in  other  p laces  

mul t i -sk i l l i ng remains  imposs ib le as  a resul t  o f  s t r i c t  job demarcat ion ru les .  

 

 

 

339.  Some indiv idual  employers  f i nd i t  unat t rac t i ve to i nves t  i n  t r a in ing  of  casual  workers .  I n  

one Member  State,  employers  and unions  i nt roduced a new nat ional  t ra in ing scheme in an  over t  

at tempt  at  prevent ing sel f -handl i ng by ship 's  c rews.  Local l y ,  i ssues  have ar isen i n re lat i on to 

insuf f ic i ent  t ra in ing provided by temporary work  agenc ies  ac t ive i n  por ts .  

 

 

 

340.  F inal l y ,  t he qual i f i cat i ons  and cer t i f i cat i on i ssue cannot  be  detached f rom the  debate on  

the need to mainta in reg is t rat ion sys tems which ensure pr ior i t y  of  employment  f or  regis tered 

(pool )  workers .  

 

In  1999,  Har ry Bar ton and Peter  Turnbul l  ques t ioned why the European Commiss ion s t i l l  

regarded labour  regulat i on i n por ts  as  s imply a ‘ r i g id i ty ’ ,  c i t i ng  i n  par t icu la r  the regis t rat i on of  

por t  workers  and the exis tence of  l abour  pools .  They argued that  such provis ions  are s t i l l  

extens i ve i n the EU,  even among the most  ef f i c i ent  por ts  in  Europe,  which suggested,  pr ima  

fac ie ,  t hat  employers  der ive s igni f i cant  benef i ts  f r om such ar rangements .  For  t hese authors ,  

regis t rat i on of  por t  workers  is  in  fac t  par t  of  a process  of  ‘cer t i f i cat i on ’  or  ‘ profess ional  s ta tus ’  

granted when the docker  has  demonst rated a par t icu lar  l evel  of  t echnica l  competency.  As  a 

resul t ,  regis t rat ion  schemes not  onl y cont ro l  aggregate l abour  supp ly,  and i f  t hey  operate 

ef fec t i ve l y  prevent  any pers is tent  shor tages  or  surp luses  of  l abour ,  bu t  a lso  ensure a supply of  

su i tabl y qual i f i ed workers .  I f  these workers  can be h i red as  and when requi red f rom a regulated 

labour  pool ,  jo int ly  f i nanced by the employers  (w i th poss ib le cont r i but i ons  f rom users  and/or  
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the s tate) ,  t hen the employer  can secure s igni f i cant  cos t  savings .  Equal l y  impor tant ,  regulat i on  

provides  an e lement  of  employment  secur i t y  f o r  dockworkers ,  typ ical ly  v ia provis ions  fo r  

guaranteed income and/or  hours  of  work ,  wh ich is  c ruc ia l  to  employee wel fare,  human digni t y  

and organisat ional  commi tment 690.  

 

However ,  not  everybody seems to agree wi th th is  analys is .  I n  h is  1979 t reat ise on por t  

management ,  Jean-Georges  Baudela i re f i rs t  of  a l l  pointed out  that ,  t radi t i onal l y ,  ru les  on  

regis t rat i on of  por t  workers  rare l y  imposed any ob jec t ive condi t i ons  on access  to the  

profess ion,  i n  some cases  even not  medical  f i t ness 691.  The thes is  t hat  ILO Convent ion  No.  137 

requi res  that  pr i vate por t  operators  onl y employ "qual i f i ed or  recognized dockworkers" 692 i s  not  

ent i re l y  convinc ing e i ther ,  as  the main purpor t  o f  th is  ins t rument  was to  ensure s tab i l i t y  of  

employment  for  e i ther  permanent  or  regis tered casual  por t  workers  (even i f ,  addi t i onal ly ,  i t  

requi res  that  vocat ional  t ra in ing be organised) 693.  Paradoxical l y ,  under  some highly  regulated 

pool  sys tems workers  are both regis tered and wel l  t r a ined but  cannot  acqui re cer t i f i cates  

at tes t i ng thei r  profess ional  competenc ies .  Be that  as  i t  may,  our  i nves t i gat i on i nto cur rent  por t  

labour  regimes in the EU indicates  that  most  (but  not  a l l )  ' c lass ical '  r egis t rat ion sys tems are  

under  f i r e and tha t  many por t  operators  are l ook ing for  a l t ernat i ves  yet  at tach great  at tent ion  to  

proper  t ra in ing and competenc ies .  

 

At  an ILO meet ing in 2002,  t he French Government  representa t ive said  that  t he emphas is  

should sh i f t  f r om the not i on  of  regis t rat ion to ob jec t i ve profess ional  qua l i f i cat i on c r i ter i a  

recognised by an interna t ional  s tandard.  This  is  a l l  t he more impor tant  s ince cargo handl i ng  

has  become a  task  requ i r ing greater  qual i f i cat i ons  i n v iew of  t he development  of  hand l ing  

techniques ,  based on i nc reas ingl y expens ive  machinery.  Th is  evolut ion impl i es  addi t i onal  

t ra in ing needs 694.  At  the  same meet ing,  employers  a rgued that  i n  the 21s t  century,  por t  labour  

requi res  cons tant  l earn ing,  adaptat i on and the acquis i t i on  of  new sk i l l s  to keep pace wi th  

emerg ing technologies ,  new methods  of  operat i on and new forms of  workplace organisat i on that  

p lace more respons ib i l i t y  on indi v iduals  at  a l l  level s  of  an organisat ion 695.  

 

I t  seems that  t oday  many workers '  organisat i ons  are  welcoming the  i nt roduc t ion of  ob jec t i ve  

qual i f i cat i on and cer t i f i cat i on ar rangements .  In several  Member  States ,  the  soc ia l  par tners  

                                                             
690 Bar ton,  H.  and  Tu rnbu l l ,  P . ,  Labour  Regula t ion  and  Economic  Per f ormance i n  the European Por t  
T rans por t  Indus t ry .  Fu l l  Repor t  o f  Research  Ac t iv i t ies  and Resu l t s ,  Card i f f ,  Ca rd i f f  Bus iness  Schoo l ,  
May 1999,  www. es rc .ac .uk ,  27.  
691 Baude la i re ,  J . -G. ,  Admin is t ra t ion  e t  exp lo i ta t i on  por t ua i res ,  Par is ,  Ey ro l l es ,  1979,  344.  
692 Turnbu l l ,  P . ,  Soc ia l  d i a logue in  the process  o f  s t ruc tura l  ad jus tment  and pr iva te  sec to r  
par t i c i pa t ion  in  po r ts :  A  prac t i ca l  gu idanc e manual ,  Geneva,  In t ernat iona l  Labour  Organ i zat i on ,  
2006,  
h t tp : / / www. pp ia f .org /s i tes /pp ia f . o rg / f i l es /documents / too lk i t s /Por too lk i t /Too lk i t / re ference/ ILO%20por t
s -socd ia lgu ide l i nes .pdf ,  18 .  
693 Compare a lso  i n f ra ,  para  883.  
694 In ternat iona l  Labour  Conf erence (Ninet ie th  Sess ion,  2002) ,  No.  28,  Pa r t  One,  Thi rd  I tem on the  
Agenda:  In fo rmat i on and Repor ts  on the App l i ca t ion  o f  Convent i ons  and  Recommendat i ons .  Repor t  
o f  the  Commi t tee  on the App l i ca t i on  o f  S t andards ,  P rov is iona l  Reco rd,  
h t tp : / / www. i lo .o rg / pub l i c /eng l i sh /s tandards / re lm / i l c / i l c90/pdf /p r -28p1.pdf ,  28 ,  para  137;  see a l ready 
supra ,  pa ra  44 et  seq. ) .  
695 See In te rnat iona l  Labour  Conf erence (Ninet ie t h  Ses s ion,  2002) ,  No.  28,  Pa r t  One,  Th i rd  I t em on  
the Agenda:  In fo rmat i on and Repor ts  on t he App l i ca t ion  o f  Convent i ons  and Recommendat ions .  
Repor t  o f  the  Commi t tee on the App l i ca t ion  o f  S tandards ,  P rov is iona l  Reco rd,  
h t tp : / / www. i lo .o rg / pub l i c /eng l i sh /s tandards / re lm / i l c / i l c90/pdf /p r -28p1.pdf ,  28 ,  no.  138.  
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indeed found common ground on  these mat ters .  Today,  thousands of  European por t  workers  

a l ready possess  modern  profess iona l  cer t i f i cates .  The debate on whether  these qual i f i cat i on  

and t ra in ing sys tems should be open to every candidate for  a job in t he por t ,  whether  access  to  

the  profess ion should be  legal l y  reserved for  cer t i f i cate  holders  and whether  th is  needs  EU 

regulat i on remains  open.  

 

 

 

 

-  Heal th and safety  issues  

 

 

341.  General l y ,  i t  seems that  suf f ic i ent  l egal  ins t ruments  to guarantee heal th and safety of  por t  

workers  are avai lable i n  the Member  States  of  t he  EU.  However ,  t here i s  a c lear  cont ras t  

between the regulatory approaches of  i ndi v idual  S tates .  Some States  and por ts  cont inue to re l y  

on spec i f i c  and prescr ipt i ve ‒  i n  some cases  hope less ly  outdated ‒  safet y regulat i ons  for  por t  

labour ,  whi l e  others  resor t  to  the i nt roduc t i on of  so f t  law s tandards  (Gu idel i nes  or  s imi lar ) .  Yet  

other  Member  States  have abol ished every por t -spec i f i c  safety regulat i on  and only appl y  

general  ru les  on occupat ional  heal th and safety.  I n  many count r ies ,  heal th and safety is  fur ther  

regulated  by col l ec t ive agreements  or  other  jo int l y  adopted  i ns t ruments .  As  we have expla ined,  

no  fewer  than 6  EU Member  Sta tes  remain bound by the  fundamenta l ly  outdated  ILO 

Convent ion No.  32.  

 

 

 

342.  I n  t he context  of  mar i t ime pol icy and espec ia l ly  wi th a v iew to enhanc ing safety of  sh ips  

and thei r  c rews,  several  IMO and EU ins t ruments  recommend i f  not  impose the  organisat i on o f  

safet y t ra in ing for  por t  workers  engaged in the handl i ng of  dangerous  goods,  s towage and 

secur ing,  and the load ing and unloading of  sol id  bulk  vessels .  But  no such t ra in ing 

requi rements  have been adopted for  por t  labour  as  such,  or  wi th a v iew to the heal th and 

safety of  t he por t  worker .  

 

 

 

343.  As  we have expla ined,  por t  l abour  (or  cargo  handl i ng  in  por ts )  is  not  i dent i f ied as  a  

separate economic  ac t i v i t y  or  occupat ion under  avai l able i n ternat i onal  and European s tandard  

c lass i f i cat i on sys tems.  As  a resul t ,  no EU-wide s tat is t ics  on occupat ional  heal th and safety i n  

por t  l abour  can be provided.  The European Stat is t i cs  on  Acc idents  at  W ork  (ESAW ) do not  y ie ld  

re levant  data e i t her .  Nat ional  codes  are h ighl y  d i verse and not  every  Member  State has  

ident i f i ed por t  l abour  or  cargo and passenger  handl i ng i n por ts ,  or  t he  profess ion of  por t  

worker ,  as  a  separate i t em for  s tat is t ica l  purposes .  In t he absence of  deta i l ed  and uni form data  

for  a l l  Member  States ,  i t  i s  cur rent l y  imposs ib le to  prov ide a c lear  i ns ight  i n to  the  safety l eve l  

of  por t  l abour  i n  t he EU as  a who le or  t o formulate any subs tant ia ted conc lus ion.  
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344.  I n  several  Member  States ,  workers '  organisa t ions  cons ider  t he lack  of  deta i l ed s tat is t ica l  

data on acc idents  among por t  workers  a major  issue,  espec ia l l y  where of f ic ia l  author i t i es  deny  

that  por t  labour  is  t oday a par t icu lar l y  dangerous  or  s t renuous profess ion which needs spec i f i c  

heal th and safety regulat i on.  In t he absence of  prec ise and re l i able s tat is t ic s  and in t he  l ight  o f  

anecdota l  ev idence on the  f requency of  acc idents  and i l l nesses ,  unions  say that  such an  

approach is  un jus t i f i ed (Uni ted Kingdom).  

 

 

 

345.  As  we have ment ioned,  scat tered da ta col l ec ted i n the course of  our  research conf i rm that  

the  f requency,  i nc idence and sever i t y  rates  of  occupat ional  acc idents  i nvol v ing por t  workers  

are very h igh and of ten s ign i f i cant l y  above levels  i n  other  comparable sec tors .   

 

 

 

346.  Of  course,  a h igh  s tandard of  heal th and safety cannot  be ensured by l aws and 

regulat i ons  a lone.  To an extent ,  safet y r isks  a re i nc reased by  insuf f ic i ent  r isk  prevent ion  

management  by employers ,  lack ing  safety awareness  on  the  par t  of  the  workers  ( 'machismo' )  

and overmanning.  I n some Member  States ,  t he Labour  Inspec torate  is  said  to neglec t  t he por t  

sec tor  due to s taf f ing prob lems or  wrong pr ior i t i es .  Under  Di rec t i ve 89/391/EC on safety and 

heal th of  workers ,  Member  States  have a duty to ensure adequate cont ro ls  and superv is ion.  I n  

addi t i on,  I LO Recommendat ion No.  145 requi res  that  adequate labour  inspec t i on serv ices  be  

organised in  por ts  (Para 31) .  Meanwhi le,  several  observers  ins is t  tha t  there is  noth ing  

except ional l y  dangerous  about  por t  labour ,  the only spec i f i c i t y  being that  many occupat iona l  

hazards  come together  in  por t  work 696.  

 

 

 

347.  Trade unions  tend to legi t imise exc lus i ve r ights  of  labour  pools  and regis tered workers  

and other  res t r ic t i ons  by refer r i ng to spec ia l  safet y r isks .  However ,  i t  appears  that  the nat i onal  

and local  l egal  ar rangements  which underpin these employment  sys tems are in some cases  no t  

based on safety  ob jec t ives  at  a l l ,  or  t hat  t hey only deal  wi th safety as  a subordinate e lement .  

Many employers  are skept ica l  about  t he cont inuous  reference to safety arguments  by workers  

and thei r  unions .  Al l egedly,  these arguments  are defeated by the r i ght  of  employers  to use  

tota l ly  unt ra ined occas iona l  workers  i n  the event  that  no regis tered workers  are avai l able and 

by the non-appl icat ion of  safet y s tandards  to other  types  of  workers  who are a lso a l l owed to 

work  in  por ts .  Here,  not  onl y a d isc r iminat ion issue may ar ise,  but  a lso a poss ib le i n f r ingement  

of  Di rec t i ve 89/391/EC on safety and hea l th of  workers  which ob l iges  every employer  t o ensure  

adequate t ra in ing i n heal th and safety mat ters .  Rhetor ic  a lso p layed a key  par t  i n  one Danish  

case where por t  workers  c la imed an exc lus i ve r igh t  to per form lashing on board ro- ro  vessels  

                                                             
696 S ta tement  by B renda  O 'Br ien  o f  t he  European  Agency  for  Safe t y  and  Heal th  a t  W ork  a t  the  
European Por ts  Po l i cy  Review Conference  'Un lock ing the Growth Pot ent i a l '  i n  Brusse ls  on  25  
September  2012;  compare the obse rvat ions  repo r ted i n f ra ,  para  495.  
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even i f  not  one worker  had ever  car r ied out  such work  before whi l e t he shipowner  regular l y  

used i ts  c rew for  l ashing work  i n  other  por ts  of  t he  count r y 697.  

  

                                                             
697 See i n f ra ,  no .  714.  
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7.7. Appraisals and outlook 
 

 

-  Appraisal  by  s takeholders  

 

 

348.  I n  the course of  our  s tudy,  we t r i ed to i nventory opin ions  of  d i rec t ly  concerned par t i es  on  

the  mer i ts  and inadequac ies  o f  nat i onal  por t  l abour  regimes.  The f i gures  below provide  an  

overv iew of  our  f i nd ings ,  but  for  several  reasons  the i r  va l id i t y  is  very l imi ted.  F i rs t  of  a l l ,  our  

s tudy was not  in tended to be a pol l ,  but  a main l y  qual i t a t i ve i nves t i gat i on  under taken f rom a  

legal  perspec t ive.  I n addi t ion,  many s takeholders  on ly spoke out  i n  vei l ed or  d ip lomat ic  terms,  

some dec l i ned to  comment ,  and whi l e some appraisals  res ted  on deta i led accounts  of  

employment  condi t i ons ,  others  remained ext remely succ inc t ,  i f  not  super f ic ia l .  As  the reader  

wi l l  not ice i n  t he count r y  chapters  i n  Volume I I ,  we were  of ten conf ronted  wi th rhetor ic  ( f rom 

both s ides) ,  and many s tatements  were hard  to  i n terpret  or  ver i f y .  I n  some count r i es  a very  

l imi ted number  of  s takeho lders  responded to our  ques t ionnai re or  accepted  inv i t at i ons  fo r  

in terv iews.  For  a l l  these reasons ,  t he  subs tant i ve  appraisals  of  t he cur ren t  labour  regimes in  

the  i ndi v idua l  count r y chapters  above should car r y greater  we ight  t han the  graphs  below.  Even 

so,  the lat t er  are broadly indicat ive of  t he widely d i verg ing judgments  of  the cur rent  labour  

sys tems in EU por ts ,  and of  t he presence of  a cer ta in number  of  problems.  
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Figure 49.  Overal l  apprai sal  of  nat i onal  por t  labour  regi mes in the EU by  employers ,  by  Member  

State,  2012 
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Figure 50.  Overal l  appra isal  of  nat i onal  por t  l abour  regimes in the EU by  t rade unions ,  by  

Member  State,  2012 

 

 

 

 

Positive

Negative
Mixed

No info

BE, BG, CY, DE, EL, FR IE, IT, LV, LT, NL, SE, UK

DK, EE, ES FI, MT, PL, PT, RO, SI



 

299 

 

Figure 51.  Overal l  apprai sal  of  nat ional  por t  l abour  regi mes in the EU by  por t  author i t ies  and 

nat ional  admin is t rat i ons ,  by  Member  State,  2012  
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Figure 52.  Overal l  appraisal  of  nat i onal  por t  l abour  regime in the EU by  ship owners ,  by  

Member  State,  2012 

 

 

 

 

 

 

-  Suppor t  f or  f uture EU in i t ia t ives  by  s takeholders  

 

 

349.  Qui te a number  of  respondents  and interv iewees spoke out  on the need for  EU in i t ia t i ves  

on  the organisat ion of  t he  por t  l abour  market ,  qua l i f i cat i ons  and t ra in ing  and/or  heal th and 

safety.  As  expec ted,  opin ions  again d i f f er .  Several  employers ,  sh ipowners ,  por t  author i t i es  and 

nat ional  adminis t rat i ons  would favour  EU l ibera l isat i on  in i t ia t i ves .  Among unions ,  some f i ercel y  

oppose at tempts  at  l i bera l isat ion,  whi le  others ,  main l y  in  count r ies  where only t he lex  general is  

appl i es ,  wou ld welcome EU ru les  reserv ing access  to the labour  marke t  for  reg is tered or  

cer t i f ied workers .  The confus ion  only gets  more  Babylonian as  some s takeholders  advocate  

regulatory ac t ion by the EU whi l e others  would onl y accept  soc ia l  d ia logue at  EU level  and 

oppose any at tempt  at  l egis lat i on.  The table below gives  an impress ion of  the d i vergence of  

op in ions .  For  more deta i l s  on thei r  tenor ,  we refer  to t he count r y chapters .  
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Figure 53.  Suppor t  f or  future EU in i t i a t ives  in t he f i e ld of  por t  l abour  among s takeho lders ,  2012 
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-  Reappraisal  of  EU por t  po l icy  in i t i t i aves  to date  

 

 

350.  Based on our  inves t igat ion i nto nat ional  por t  labour  sys tem in the  European Union,  i t  i s  

poss ib le to reassess  EU por ts  pol icy i n i t i a t i ves  to date.  
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Ear l i er ,  we expressed ser ious  doubts  over  t he adequacy of  both proposals  for  a European Por t  

Serv ices  Di rec t i ve,  as  they l acked a convinc ing jus t i f i cat ion,  whi l e a number  of  bas ic  concepts  

were sur rounded by obscur i ty  as  to thei r  exac t  mean ing and purpor t 698.  The proposed ru les  on 

por t  l abour  were not  onl y ambiguous but  proved pol i t i ca l l y  cont rovers ia l  as  wel l 699.  On the bas is  

of  our  newly acqui red knowledge of  nat ional  por t  labour  regimes,  i t  seems unl ike l y  t hat  t he  

Di rec t i ves  would have been able to sol ve the ser ious  issues  which cont inue to sur round th is  

impor tant  aspec t  of  por t  operat i ons  today.  Nei ther  d id the proposals  exp l ic i t l y  ensure market  

access  for  por t  labour  suppl i ers  and open the  labour  market  up for  compet i t i on,  nor  d id they  

address  spec i f i c  prob lems such as  res t r ic t ions  on  employment ,  res t r ic t ive work ing prac t ices ,  

c losed shop s i t uat ions ,  etc .  On qual i f i cat i ons ,  t ra in ing,  heal th and safety the proposa ls  

remained ent i r e l y  s i len t .  This  onl y conf i rms that  the Di rec t ives  res ted on a rather  dogmat ic  

be l ie f  in  the val i d i ty  of  very  general  pr i nc ip les  ( i nc luding se l f -handl ing)  and d id  not  t arget  the  

real  problems.  

 

Another  as tonishing f i nding is  t hat  none of  the Commiss ion 's  proposals  in  the f i e ld of  por t  

labour  put  f orward  in  i ts  2007 Por ts  Pol icy Communicat i on became real i t y :  af t er  more  than 5  

years ,  the soc ia l  d ia logue has  not  even made a s tar t ,  and no progress  whatsoever  seems to  

have been made in re lat i on to the announced mutua l ly  recogn isable f ramework  on t ra in ing of  

por t  workers ,  the  moni tor ing of  t he implementat ion  in  por ts  of  EU ru les  on safety  and hea l th  of  

workers  at  work ,  and the proper  col l ec t i on of  s tat is t ics  in  re lat i on to por t  labour .  

 

On the other  hand,  t here can be no doubt  that  the under l y ing assessments  of  prob lems put  

forward by the European Commiss ion i n i ts  f our  ma jor  consecut i ve pol icy communicat ions  s ince  

1997 ( l as t ly  i n  i ts  Communicat i on of  2007) ,  were  ent i r e l y  jus t i f ied i n  that  they i dent i f ied the  

pr ior i t y  issues  of  (1)  severe l abour  market  res t r ic t ions  in many por ts ;  (2)  a  lack  of  harmonised 

qual i f i cat i on and t ra in ing sys tems;  and (3)  unacceptab ly h igh acc ident  rates .  

 

F inal l y ,  we a lso noted the absence to date  of  any  sys temat ic  EU pol icy to enforce the Treaty  

ru les .  This  is  surpr is ing as  the  Treaty provides  power fu l  t ools  t o address  most  issues  and as  

inf r i ngement  campaigns  have been announced on var ious  occas ions .  Today,  a  more  or  l ess  

sys temat ic  campaign seems underway:  c r is is -dr iven condi t i ons  on economic  reform were  

imposed on Greece and Por tuga l ,  and f i rs t  s teps  towards  inf r i ngement  procedures  were made 

in respec t  of  Belg ium and Spain.  

 

 

 

                                                             
698 See Van Hooydonk ,  E . ,  "The reg ime o f  po r t  au t ho r i t i es  under  Eu ropean law inc lud ing an ana l ys is  
o f  the  Por t  Se rv ic es  Di rec t i ve" ,  in  Van Hooydonk ,  E .  (Ed. ) ,  European Seapor ts  Law ,  Antwerp /  
Ape ldoo rn ,  Mak lu ,  2003,  79-185 and i n  De lwaide,  L .  (Ed. ) ,  Liber  amicorum R.  Ro land ,  B russe ls ,  
Larc i er ,  2003,  467-570;  Van Hooydonk ,  E . ,  “P ros pec ts  a f te r  the  re j ec t ion  o f  the  European Por t  
Serv ices  Di rec t i ve ” ,  I l  D i r i t to  Mar i t t imo  2004,  851-873;  Van Hooydonk ,  E . ,  “The European Por t  
Serv ices  Di rec t i ve :  the  good or  the  las t  t ry  ? ” ,  The  Journa l  o f  In ternat i ona l  Mar i t ime Law ,  2005 ,  
188 -220,  a lso  i n  I l  d i r i t t o  mar i t t imo ,  2006,  65-111 as  wel l  as  in  R ingbom,  H.  (Ed. ) ,  The  Emerg ing  
European Mar i t ime Law.  Proceed ings  f rom t he  Th i rd  Eu ropean Col loqu ium on  Mar i t ime Law  
Research,  Ravenna,  17-18  September  2004 (Mar Ius  No.  330 ) ,  Os lo ,  Un i ve rs i t y  o f  Os lo ,  2005,  47-
118.  
699 See supra ,  pa ra  178 et  seq.  
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-  A por t  l abour  market  i n  t rans i t i on  

 

 

351.  The overal l  p ic ture  of  por t  l abour  ar rangements  in  the EU is  that  of  a t radi t i onal  and 

spec i f i ca l l y  organised sec tor  of  i r regular  manual  work  which remains  to a large extent  governed 

by res t r ic t ive employment  ar rangements  but  wh ich is ,  due to changes  in the economic ,  

technological  and pol i t i ca l  context ,  a lso i n f u l l  t r ans i t ion  to  a new regulatory  and organisat i onal  

era  which  is  i nc reas ingl y based on  general  employment  ru les .  Qual i f i cat i on  and t ra in ing  

sys tems cont inue to d i verge w idely across  the EU,  wi th a t rend towards  profess ional isat i on and 

mul t i -sk i l l i ng.  Even i f  hea l th and safety l evels  are  s teadi ly  improving,  the f requency and 

sever i t y  of  occupat ional  acc idents  remain wor ry ing l y h igh i n t he por t  sec tor .  

 

I t  does  not  come as  a surpr ise,  t hen,  t hat  t oday  some s takeholders  remain convinced of  t he  

need for  spec i f i c  ru les  on por t  l abour  whi l e others  categor ical l y  deny that  por t  labour  should  

cont inue to be governed by any l eges  spec ia les .  

 

 



 

304 

 

 

7.8. Synopsis of port labour regimes in the EU 
 

 
352. 

SYNOPSIS OF PORT LABOUR IN EU MEMBER STATES 

 
Prevailing 

port 

management 

model 

Seaborne 

cargo in 

2011 in 

million 

tonnes 

No. of 

employers of 

port workers 

No. of port 

workers 

Party to ILO 

C137 

Party to ILO 

C152 

Lex specialis 

on employ-

ment 

Level of port 

labour- 

specific 

CBAs 

Registration 

of port 

workers 

Priority for 

pool workers 

Restrictions 

on 

temporary 

agency work 

National 

qualification 

system 

Lex specialis 

on OHS 

Availability 

of specific 

national 

OHS 

statistics 

BE Landlord 265 50-190 1,300 No No Yes National, port Yes Yes Yes Yes Yes Yes 

BG Landlord 26 54 4,000 No No Yes 
National, 
company 

Yes No Yes Yes Yes No 

CY Tool 7 58 342 No Yes Yes National Yes Yes Yes No Yes Yes 

DK Landlord 92 100 2,000-5,600 No Yes No National, port No Yes Yes Yes Yes No 

EE Landlord 47 17 950 No No No None No No No Yes No Yes 
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Prevailing 

port 

management 

model 

Seaborne 

cargo in 

2011 in 

million 

tonnes 

No. of 

employers of 

port workers 

No. of port 

workers 

Party to ILO 

C137 

Party to ILO 

C152 

Lex specialis 

on employ-

ment 

Level of port 

labour- 

specific 

CBAs 

Registration 

of port 

workers 

Priority for 

pool workers 

Restrictions 

on 

temporary 

agency work 

National 

qualification 

system 

Lex specialis 

on OHS 

Availability 

of specific 

national 

OHS 

statistics 

FI Mixed 110 40 2,750 Yes Yes No 
National, 
company 

Yes No Yes No Yes Yes 

FR Landlord 354 100 4,370 Yes Yes Yes 
National, port, 

company 
Yes Yes Yes Yes No Yes 

DE Landlord 296 150-300 15,000 No Yes Yes 
National, port, 

company 
Yes Yes Yes Yes Yes Yes 

EL Mixed 124 30 2,500 No No Yes Company Yes Yes Yes No No No 

IE Mixed 45 20 677 No No No Company No No No No Yes Yes 

IT Landlord 478 214-400 
11,615-
18,000 

Yes Yes Yes 
National, 
company 

Yes Yes Yes No Yes No 

LV Landlord 69 58 1,500 No No No Company No No Yes No No No 
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Prevailing 

port 

management 

model 

Seaborne 

cargo in 

2011 in 

million 

tonnes 

No. of 

employers of 

port workers 

No. of port 

workers 

Party to ILO 

C137 

Party to ILO 

C152 

Lex specialis 

on employ-

ment 

Level of port 

labour- 

specific 

CBAs 

Registration 

of port 

workers 

Priority for 

pool workers 

Restrictions 

on 

temporary 

agency work 

National 

qualification 

system 

Lex specialis 

on OHS 

Availability 

of specific 

national 

OHS 

statistics 

LT Landlord 45 15 2,000 No No No Company No No No No Yes No 

MT Landlord 32 8 1,100 No No Yes 
National, 
company 

Yes Yes Yes No Yes No 

NL Landlord 538 85-105 7,275 Nor Yes No Company No Yes Yes No No No 

PL Landlord 65 423 6,000 Yes No No Company Yes No No No No No 

PT Landlord 67 21 796 Yes No Yes) Port Yes  Yes Yes No No No 

RO Landlord 40 35 4,187 Yes No Yes Company Yes No Yes Yes No No 

SI Service 17 42 758-902 No No No Company No No No No No Yes 
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Prevailing 

port 

management 

model 

Seaborne 

cargo in 

2011 in 

million 

tonnes 

No. of 

employers of 

port workers 

No. of port 

workers 

Party to ILO 

C137 

Party to ILO 

C152 

Lex specialis 

on employ-

ment 

Level of port 

labour- 

specific 

CBAs 

Registration 

of port 

workers 

Priority for 

pool workers 

Restrictions 

on 

temporary 

agency work 

National 

qualification 

system 

Lex specialis 

on OHS 

Availability 

of specific 

national 

OHS 

statistics 

ES Landlord 476 159 6,500 Yes Yes Yes National, port Yes Yes Yes Yes No No 

SE Mixed 145 72 3,000-4,000 Yes Yes No 
National, 
company 

No NO Yes No Yes Yes 

UK Mixed 519 150-195 18,000 No No No Company No No No Yes No No 
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8. POLICY RECOMMENDATIONS  

 

 

8.1. A delicate choice 
 

 

353.  As  our  s tudy point s  to impor tant  but  a lso very d i verse po l icy and legal  issues  wh ich  

prevai l  in  a large number ,  but  cer ta in l y  not  a l l ,  Member  States  and por ts  of  the EU,  choos ing  

the r i ght  course of  ac t i on is  a del icate task .  Below,  we shal l  f i rs t  out l i ne a number  of  

theoret ica l ly  poss ib le ins t ruments .  Of  course,  several  of  these opt i ons  might  be combined,  and 

yet  other  a l t ernat i ves  may present  t hemselves  to po l icy makers .  F inal l y ,  we shal l  h ighl i ght  a 

number  of  c r i ter i a  wh ich may be of  use when a selec t ion is  made 700.  

 

  

                                                             
700 In  the  present  chapte r ,  we pass  ove r  app l i cab le  ru l es  on dec is ion -mak ing p rocedures ,  inc lud in g  
those which re la te  t o  mandatory  consu l t a t ion  o f  the  s oc ia l  pa r tners  (see Ar t .  154 TFEU).  
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8.2. Do nothing 
 

 

354.  A f i rs t  opt ion is  to abandon any idea of  i n ter fer ing wi th por t  labour  mat ters  at  EU level .  I n  

the course of  our  rev iew,  several  s takeholders  s ta ted that  no EU ac t i on is  needed whatsoever .  

Some said  that  in  thei r  por t  or  por ts  no  major  problems need to  be  tack led,  whi l e  others  bel i eve  

that  EU in i t i a t i ves  would  onl y cause soc ia l  unres t  or  l ower  soc ia l  s tandards .  W hat  is  more,  

some par t i es  fear  that  EU regulat i on might  jeopardise the resu l t  o f  ear l i er ,  success fu l  nat i ona l  

reform schemes,  and in some count r i es  the government  is  promot ing sel f - regulat i on by the  

sec tor .  But  i n  other  Member  States  and por ts ,  s takeho lders  said that  t he EU is  t he only  

dec is ion-mak ing l evel  which wi l l  be able to br i ng  about  change,  e i t her  through remov ing  

anachronis t ic  res t r ic t i ons ,  combat ing subs tandard  employment  condi t i ons  or  impos ing decent  

t ra in ing and safety requi rements .  F inal l y ,  a number  of  respondents  and interv iewees feel  t ha t  

the EU should pay at tent ion to very spec i f i c  issues  only,  and leave a l l  o ther  mat ters  to soc ia l  

d ia logue,  at  whatever  level .  
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8.3. Research, cooperation and PR projects 
 

 

355.  Another  course of  ac t ion is  to launch fur ther  research and cooperat i on in i t i a t i ves  to f i l l  

knowledge gaps  and suppor t  harmonisat ion ef for ts 701.  

 

For  example,  research ac t ions  might  f ocus  on:  (1)  the  share of  por t  l abour  i n  t ota l  employment  

in  por t  areas  today;  (2)  t he  impact  of  demograph ical  t r ends  on the por t  l abour  market ;  ( 3)  t he 

occur rence of  demand f l uc tuat i ons  in other ,  comparable,  sec tors ;  (4)  the  economic  ef fec t  of  

res t r ic t ions  on employment  and res t r ic t i ve work ing prac t ices ;  (5)  a  harmonisat ion of  

qual i f i cat i on,  cer t i f i cat ion  and t ra in ing programmes;  (6)  the col l ec t ion and ana lys is  of  s tat is t ics  

on  occupat ional  acc idents  ( inc luding the development  of  common indus t ry and occupat ion 

codes ,  and a compar ison wi th the safety l evel  i n  other  sec tors ) .  

 

Cooperat i on in i t i a t i ves  cou ld a im at ,  f or  example,  (1)  a more i ntense cooperat ion between 

Labour  Inspec torates ;  (2 )  exchanging and valor i s ing  the resul ts  of  the numerous  pas t  EU-

funded pro jec ts  re lat i ng to por t  labour ;  or  (3)  PR campaigns  to promote a  pos i t i ve image of  

dock  work .  Indeed,  in  cer ta in Member  States  por t  labour  is  s t i l l  cons idered an unat t rac t i ve ,  

unsk i l l ed and unheal thy profess ion  organised a long s tone-age t radi t i ons  (dur ing i nterv iews,  

'machismo' ,  'Maf ia '  and 'Middle Ages '  were favour i te t erms) .  In  t he pas t ,  France and the UK 

were among count r i es  were por t  work  at t rac ted negat i ve media at tent ion  (par t l y  provoked 

through campaigns  by indus t r y in teres ts  advocat ing reform) ,  and in Germany and the  

Nether lands  enhanc ing the publ ic  image of  por t  l abour  was recent ly  recogn ised as  a pr i or i t y  

ac t ion to at t rac t  young workers  to the sec tor .  

 

Even i f  i n  t he course of  our  s tudy very  few,  i f  any,  respondents  or  i n terv iewees made ment ion  

of  a press ing need to under take such research,  cooperat ion and PR in i t i a t i ves  at  EU level ,  we 

be l ieve that  at  l eas t  some of  t he above suggested  pro jec ts  might  y ie ld  an  added value.  I t  goes  

wi thout  saying that  c lose invol vement  of  re levant  sec tor  organisat i ons  and/or  competent  

author i t i es  wou ld be advi sable.  

 

  

                                                             
701 The T reat y  exp ress l y  a l lows  the European Par l i ament  and the Counc i l  t o  adopt  measures  
des igned  to  encourage  cooperat i on  bet ween Member  S ta tes  i n  soc ia l  mat ters  th rough i n i t ia t i ves  
a imed a t  improv ing  knowledge,  deve lop ing  exc hanges  o f  in fo rmat ion and bes t  prac t i ces ,  p romot ing  
innovat i ve  app roaches  and eva luat i ng  expe r iences ,  exc lud ing any harmonisa t ion  o f  the  laws  and  
regu la t i ons  o f  the  Member  S ta tes  (Ar t .  153(2) ) .  
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8.4. Social dialogue 
 

 

356.  The Treaty a lso prov ides  for  a soc ia l  d ia logue mechanism at  EU level ,  which may resul t  i n  

agreements  among the soc ia l  par tners  which may then be implemented through Counc i l  

dec is ions ,  on a proposa l  f rom the Commiss ion 702 (Ar t .  155) .  Por ts  are apparent l y  t he only 

t ranspor t  mode in the EU wi thout  such a commi t tee 703.  

 

At  the t ime of  wr i t i ng,  a Por t  Sec tora l  Dia logue Commi t tee was in t he  process  of  being  

es tabl ished.  Repor tedl y,  s takeho lders  p lanned to d iscuss  qual i f i cat ions  and t ra in ing and heal t h  

and safety issues  in th is  Commi t tee.  I n the course of  our  research,  a number  of  s takeholders  

enthus ias t ica l l y  suppor ted th is  in i t i a t i ve,  whi le others  expressed skept ic ism about  i ts  added 

va lue or  d id not  unders tand why the  soc ia l  d ia logue had not  yet  been launched or  why th is  

d ia logue shou ld not  address  the organisat i on of  t he l abour  market .  

 

  

                                                             
702 A r t .  155 TFEU adds  that  t he  European Par l iament  w i l l  be  i n fo rmed,  and that  t he  Counc i l  w i l l  ac t  
unan imous ly  where the ag reement  in  ques t ion  conta ins  one  o r  more p rov is ions  re la t ing  t o  one  o f  t he  
areas  for  wh ich unan im i ty  i s  requ i red pu rsuant  to  Ar t .  153 (2) .  See fu r the r  Eu ropean Commiss ion,  
Commiss ion Communicat i on  adapt ing  and p romot i ng the soc ia l  d ia l ogue a t  Communi ty  leve l ,  
Brusse ls ,  20 May 1998,  COM(98)  322;  Commiss ion Dec is i on 98/500/EC of  20 May 1998 on the 
es tab l i shment  o f  Sec tora l  D ia l ogue Commi t tees  promot ing the Dia logue bet ween the soc ia l  pa r tne rs  
a t  European leve l ,  OJ  12  Augus t  1998,  L  225/27.  
703 Turnbu l l ,  P . ,  "F rom soc ia l  conf l i c t  to  soc ia l  d ia logue:  Counter -mobi l i za t i on  on the European  
wate r f ront " ,  European Journa l  o f  Indus t r ia l  Re la t i ons  2011,  Vo l .  16 ,  No.  4 ,  (333) ,  339.  Jo in t  
commi t tees  on in land nav igat ion  and  sea  t ranspor t  we re  a l ready es tab l i shed  in  1980  and 1987  
respec t i ve l y .  In  1998,  they were t rans formed in to  s ec tora l  soc ia l  d ia l ogue commi t tees .  EU soc ia l  
d ia l ogue a lso  p layed a  p rom inent  ro le  i n  the prepa rat ion  o f  the  Temporary  Agency W ork  Di rec t i ve .  



 

312 

 

8.5. Clarification through soft law 
 

 

357.  As  por t  l abour  ar rangements  must  comply wi th  the Treaty and exis t ing secondary  

ins t ruments ,  a guidance ins t rument  on the prec ise  imp l icat i ons  of  t hese ru les  for  t he  sec tor  of  

por t  l abour  could be par t icu lar l y  usefu l  i n  order  to help Member  States  and s takeholders  

implement  ex is t ing l aw in  a cor rec t  manner .  Such an  i ns t rument  could  a lso serve as  a yards t ick  

for  law cour ts  to assess  the compat ib i l i t y  of  na t iona l  laws and regulat ions  wi th EU law.  As  for  

the  poss ib le content  of  such a Communicat i on  on por t  l abour ,  we refer  to t he out l i ne of  a  

spec i f i c  Di rec t i ve (or  Regulat ion)  on  por t  l abour  be low 704.  

 

Of  course,  such a sof t  l aw document  would i n  i tse l f  not  be l egal l y  b ind ing,  but  only  of fer  

c lar i f i cat i on,  which may be over ru led or  even ignored by cour ts .  In  i ts  2007 Communicat i on on  

por ts  po l icy,  t he European Commiss ion expressed a cer ta in wi l l i ngness  to resor t  t o  a sof t  l aw 

approach.  Some s takeho lders  be l ieve that  t h is  opt ion has  proved inef f i c ient .  Even i f  th is  

c r i t i c ism is  a  b i t  perhaps  unfa i r  s ince  not  much in  the way of  sof t  l aw has  been produced w i th  

regard to por ts ,  one shou ld perhaps  not  cher ish too many i l l us ions  i n the l i ght  of  t he re lat i ve l y  

low pr ior i ty  of  por t  l abour  reform among some nat ional  governments ,  the re luc tance of  

indiv idual  terminal  operators  to s tand up for  thei r  r ights  and the regulary occur r ing d is respec t  

for  the ru le of  l aw on the quays .  In sum,  sof t  law in i t i a t i ves  may jus t  be  too weak to t r igger  

change in those por ts  where re lat i ons  have oss i f ied i nto t rue s ta lemate.  

 

  

                                                             
704 See i n f ra ,  pa ra  368.  
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8.6. Imposing conditions in the context of related policies 
 

 

358.  As  a wel l - f unc t ion ing por t  l abour  market  is  an essent ia l  component  of  both the  

t ranspor tat i on i nf ras t ruc ture  sys tem and the broader  economic  fabr ic  of  t he  European Union  

and i ts  Member  States ,  EU ins t i t u t ions  m ight  cons ider  set t ing fur ther  cond i t ions  wi th in the  

f ramework  of  re lated pol ic ies .  In response to the cur rent  sovereign debt  c r is is ,  por t  l abour  

reform measures  have a l ready been imposed on count r i es  such as  Greece and Por tugal .  I n  

addi t i on,  spec i f i c  condi t i ons  regarding por t  l abour  ar rangements  may perhaps  a lso be set  i n  the  

context  of  EU TEN-T,  Motorways  of  t he  Seas and in land navigat i on po l ic ies .  As  we have seen,  

por t  labour  ar rangements  have in several  Member  States  proven a deter rent  to t he development  

of  both shor tsea and in land navigat i on i n por t  areas .  
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8.7. Infringement procedures 
 

 

359.  As  'Guardian of  t he  Treaty ' ,  t he European Commiss ion has  as  i ts  task  to moni tor  

compl iance by the  Member  States  wi th the Treaty and re levant  secondary  l egis lat i on .  

Inf r ingement  procedures  agains t  Member  States  may resul t  i n  a judgment  by the European 

Cour t  of  Jus t ice obl ig ing a Member  State to change exis t ing nat i onal  l aws and regulat i ons  and 

impos ing f i nes .  So far ,  very few inf r i ngement  procedures  re lat ing to por t  labour  have been 

under taken.  This  is  a lso because concerned par t i es  are re luc tant  t o l odge compla ints  wi th  the  

Commiss ion for  fear  tha t  thei r  da i ly  operat i ons  wi l l  be d is rupted through indus t r ia l  ac t ion.  

Dur ing and fo l l owing debates  over  t he proposals  for  a Por t  Serv ices  Di rec t i ve,  the poss ib i l i t y  of  

in f r i ngement  ac t ions  agains t  Member  States  was repeatedly brought  t o the fore.  Recent l y ,  the  

Commiss ion sent  a reasoned opin ion to Spain ,  and a preparatory EU Pi l ot  pro jec t  was  launched 

in re lat i on to Belg ium.  One pol icy opt i on could  be to s tep up these ef for ts  or  t o launch a  

sys temat ic  i n f r i ngement  campaign agains t  a l l  Member  States  where i ncompat ib i l i t i es  are  

detec ted.  Several  s takeholders  i n formed us  that  t hey would prefer  such an approach because 

urgent  ac t i on  is  needed and because i t  would be more targeted and ef f ic ient  t han a l egis lat i ve  

proposal  which may aga in s t i r  up cont roversy and soc ia l  unres t .  In f r i ngement  ac t i ons  can 

immediate l y  t r igger  or  accelerate reform processes  in Member  States  where problems ar ise.  

But  a lso i n t he hypothes is  of  i n f r ingement  ac t ions ,  indus t r i a l  ac t ion cannot  be ru led out  and 

one has  to  reckon wi th the poss ib i l i t y  of  legal  d isputes  the  outcome of  which may not  a lways  be  

predic table.   

 

 

 

360.  The cur rent  l egal  uncer ta int y over  whether  f reedom to provide  serv ices  is  appl icable  in  the  

por t  sec tor 705 could i n  our  v iew usefu l l y  be addressed through a tes t  case on por t  labour .  

 

 

 

361.  Separate  ment ion shou ld again be made of  the impl icat ions  of  t he Temporary Agency W ork  

Di rec t i ve (Di rec t ive 2008/104/EC) 706.  This  Di rec t i ve provides  that  prohib i t ions  or  res t r ic t i ons  on 

the  use  of  t emporary agency  work  may be jus t i f i ed  only "on  grounds of  general  i n teres t  re lat i ng  

in par t icu lar  to t he protec t ion of  t emporary agency workers ,  the requi rements  of  heal th and 

safety at  work  or  t he need to ensure that  t he l abour  market  f unc t ions  proper ly  and abuses  are  

prevented"  (Ar t .  4(1) ) .  Fur thermore,  Member  S tates  were under  a du ty to rev iew any 

res t r ic t ions  or  prohib i t i ons  on the  use of  t emporary  agency work  i n  order  t o ver i f y  whether  t hey  

are jus t i f i ed on the grounds ment ioned above (Ar t .  4(2) )  and to i n form the  Commiss ion of  t he  

resul ts  of  th is  rev iew by  5 December  2011 (Ar t .  4(5) ) .  As  far  as  we could ascer ta in,  not  a l l  

Member  States  ment ioned in thei r  of f i c i a l  r epor ts  prohib i t i ons  or  res t r ic t ions  in connect ion wi th  

por t  l abour  resul t i ng f rom regis t rat ion  or  pool  schemes,  or  car r i ed out  an  in-depth  rev iew o f  

these ru les .  Here,  t he Commiss ion might  cons ider  (1)  enforc ing the duty to ser ious l y rev iew 

prohib i t i ons  and res t r ic t i ons ;  and (2)  assess ing c r i t i ca l ly  whether  suf f ic i en t  grounds for  such 
                                                             
705 See supra ,  pa ra  200 et  seq.  
706 See i n f ra ,  pa ra  185 and 225 et  seq.  
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prohib i t i ons  and res t r ic t ions  are i ndeed present .  Impor tant l y ,  t he i nt roduc tory  rec i t a ls  of  t he  

Di rec t i ve express ly refer  to the f reedom to provide  serv ices  and the f reedom of  es tabl ishment ,  

which cont inue to apply  (Rec i ta l  22)  and may be  enforced in cases  where prohib i t i ons  or  

res t r ic t ions  on temporary  agency work  i n  por ts  do not  meet ,  for  example,  the propor t ional i t y  

tes t  imposed by the ' ru le of  reason' 707.  

                                                             
707 See supra ,  pa ra  222.  
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8.8. Port Services Directive (or Regulation) 
 

 

362.  Another  a l t ernat ive  might  cons is t  i n  t he adopt ion of  a  Di rec t i ve  or  Regula t ion on Por t  

Serv ices  for  the purpose of  implement ing the fundamental  f reedoms in the por t  sec tor  and,  

more i n par t icu lar ,  t he f reedom to prov ide serv ices 708.  

 

 

 

363.  For  a number  of  reasons ,  we do not  deem i t  advisable that  such a démarche should  

recyc le the  word ing of  t he previous  proposals  for  a Por t  Serv ices  Di rec t i ve.  As  a  mat ter  of  f ac t ,  

the lat t er  proposals  found only l imi ted acceptance among Member  States  and s takeholders ,  

were the sub jec t  of  harsh legal  c r i t i c ism and focused,  i n  re lat i on to por t  labour ,  on dubious  

pr ior i t ies  (sel f -handl i ng by ship 's  c rews)  and were too vague to ensure any d i rec t  and concrete  

solut i on to dai l y  problems (c f .  the pr inc ip le of  f r ee choice of  workers  sub jec t  to nat i onal  soc ia l  

leg is lat i on,  t he l at t er  i n  t he i r  turn sub jec t  t o compl iance wi th  the Di rec t i ve and the Treaty ‒  a  

typ ical  compromise wh ich obvious l y he lped no one and threatened to t rans fer  t he problems  

elsewhere) .  

 

This  does  not  a l t er  t he  fac t  that  there may be good reasons  to combine a spec i f i c  EU regulat i on  

of  por t  l abour  wi th broader  measures  to open access  to the market  for  t he provis ion of  por t  

serv ices .  As  we have ment ioned,  res t r ic t i ons  i n the por t  labour  market  are of ten accompan ied  

by res t r ic t ions  in t he por t  serv ices  market ,  mak ing  por ts ,  in  several  (not  a l l )  Member  States ,  a  

par t icu lar l y  c losed sec tor  of  t he economy.  How ru les  on the opening up of  access  to  the cargo  

handl i ng and passenger  terminal  serv ices  market  should be des igned,  is  beyond the scope of  

our  s tudy.  As  regards  por t  labour ,  some elements  may be der i ved f rom the a l t ernat i ve of  a  

spec i f i c  Por t  Labour  Di rec t ive (or  Regulat ion)  which we w i l l  descr ibe below 709.  

 

 

 

364.  A var iant  of  t he above might  be a Regulat i on which merel y renders  f reedom to provide  

serv ices  appl icable to the por t  sec tor  (or  con f i rms that  t h is  f reedom is  a l ready appl icable  

today,  as  we indeed bel i eve i t  i s ,  cer ta in l y  in  respec t  of  t he provis ion of  work force to por t  

serv ice providers 710) .  This  a l t ernat i ve migh t  be eas ier  t o s teer  t hrough the l eg is lat i ve process ,  

because i t  would probab ly be l ess  cont rovers ia l  than a  deta i l ed l i bera l isat i on  Di rec t i ve  and 

because there  are today  no val i d  reasons  why the  por t  sec tor  should be exempt  f rom the  

                                                             
708 W e sha l l  no t  go in to  the lega l  bas is  wh ich shou ld  underp in  such an in i t i a t i ve .  In  th is  respec t ,  we  
shou ld  f i rs t  o f  a l l  ment ion the Treaty  p rov is ions  which a l l ow the i n t roduc t ion  o f  l i be ra l i sa t ion  
d i rec t i ves  (Ar t .  46 ,  50 and 59)  and compet i t ion  regu la t ions  and d i rec t i ves  (Ar t .  103) .  I n  th is  context ,  
we a lso  re f er  to  ou r  d iscuss ion o f  the  pos i t ion  o f  po r t  serv ices  in  the  cont ext  o f  A r t .  56 ,  58 (1 )  and  
100 TFEU above (see supra ,  pa ra  222 et  seq. ) .  Ot he r  poss ib l y  re levant  Treat y  ar t i c les  inc l ude A r t .  
153 TFEU on soc ia l  d i rec t i ves  (wh ic h mus t  not  touch  upon the r i gh t  o f  assoc ia t ion ) ,  and,  in  t heo ry ,  
A r t .  114 (app rox imat ion o f  laws)  and Ar t .  352 TFEU ( the f lex ib i l i t y  c lause ) .  On the lega l  bas is  o f  EU 
por ts  po l i cy ,  compare ear l i e r  European Commiss ion,  Accompany ing document  to  Communicat ion  on  
a  European Por ts  Po l i cy .  Fu l l  Impac t  Assessment ,  B russe ls ,  18 Oc tobe r  2007,  SEC(2007)  1339,  12.  
709 See i n f ra ,  pa ra  368.  
710 See supra ,  pa ra  222 et  seq.  
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f reedom of  serv ices .  Such a Regulat ion could suppor t  a general  i n f r i ngement  campaign as  

d iscussed above 711.  However ,  such a Regulat ion might  a lso put  of f  t he d i f f i cu l t ies ,  as  the 

prac t ica l  consequences  o f  the f reedom of  serv ices  might  s t i l l  be unc lear  t o Member  States  and 

s takeho lders .  As  a resul t ,  legal  uncer ta inty  might  again become a ser ious  i ssue,  at  leas t  unt i l  

new cour t  judgments  br i ng fur ther  c lar i f i cat i on.  Other  concerns  are the soc ia l  unres t  which the 

unknown consequences  of  such a l aconic  proposal  may again s t i r  up,  and the t ime f rame 

needed to f i rs t  pass  the Regula t ion and then enforce i t  ( inc luding t ime spent  on nat ional  and/or  

EU cases) .  

 

 

 

365.  A  second var iant  wou ld  enta i l  an extens ion of  t he scope of  t he Serv i ces  Di rec t ive  to  the  

provis ion  of  manpower  i n  por ts .  As  we have ment ioned,  t h is  Di rec t ive i n  i ts  cur rent  wording  

covers  nei ther  por t  serv ices  (at  l eas t ,  to  t he extent  t hat  t hey can be cons idered par t  of  

mar i t ime t ranspor t ) ,  nor  t emporary work  agenc ies  (which l at ter  except ion may a lso be re levant  

to por t  l abour  pools ) .  However ,  i t  can be doubted whether  such a move would cont r ibute to the  

solut i on of  any of  the spec i f i c  prob lems ident i f ied i n  our  s tudy.  To  our  knowledge,  t h i s  

a l t ernat i ve has  never  been advocated by  s takeho lders ,  nor  yet  by  employers  or  by workers '  

organisat i ons .  

 

  

                                                             
711 See supra ,  pa ra  359 et  seq.  
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8.9. Port Labour Directive (or Regulation) 
 

 

366.  I f  EU po l icy makers  were to dec ide to embark  on a spec i f i c  legis lat ive in i t i a t i ve per ta in ing  

to por t  l abour ,  we would  recommend that  i t  ( 1)  f ocus  on the real  i ssues  as  i dent i f i ed i n  our  

s tudy;  (2)  respec t ,  for  those Member  States  which are s t i l l  bound by  i t ,  appl icable ILO 

Convent ions  on  por t  l abour 712;  and (3)  not  jeopardise reform measures  that  were implemented 

ear l ier  i n  i ndiv idual  Member  States .  

 

 

 

367.  For  the sole purpose of  f ac i l i t a t i ng fur ther  d ia logue and consul tat i on,  and sub jec t  t o  

fur ther  legal  research,  we propose below an out l i ne  of  a targeted secondary EU ins t rument  on  

por t  l abour .  Again,  we s t ress  that  we do not  i n tend to recommend th is  a l t e rnat i ve or  t o g i ve i t  

preference above any o f  the other  poss ib i l i t i es ,  but  onl y t o c lar i f y  t o s takeho lders  which  

components  a ‒  pure l y  hypothet ica l  ‒  por t  l abour -spec i f i c  EU regulat i on might  compr ise.  

 

A lso,  we pass  over  the poss ib l y  appl icab le procedural  requi rements  and l imi tat i ons  as  set  out  

in  t he Treaty 713.  I f  such an i ns t rument  were to be  ef fec t ive l y  draf ted,  i t s  in ter re lat i on  wi th 

re levant  ex is t i ng secondary EU ins t ruments  would a lso have to be  s tudied carefu l l y .  

 

Cent ra l  to  the ins t rument  would be the f reedom for  Member  States  to opt  for  e i ther  (1)  a l ex  

general is  approach,  i .e .  t he  defau l t  regime under  which por t  l abour  is  f u l l y  governed by general  

labour  law (as  is  the case today i n several  Member  States) ,  or  (2)  a l ex  spec ia l is  model  based 

on  a pr ior i t y  f or  regis tered  or  pool  workers .  The lat t er  must  then conform to a number  o f  

fundamenta l  requi rements  re lat ing  to  voluntar iness ,  t r ansparency and the absence of  

unnecessary res t r ic t ions ,  which are based on exis t ing pr imary EU law and/or  bes t  prac t ices  i n 

cer ta in Member  States .  As  a resul t ,  Member  Sta tes  wou ld be respons ib le for  adapt ing the i r  

regimes ‒  whether  based on l aw or  agreement  ‒  t o  EU-wide  condi t ions ,  and a l l  leges  spec ia les  

( inc luding agreements )  which  do not  meet  a l l  o f  t hese essent ia l  s tandards  would be out lawed 

once and for  a l l .  At  t he  same t ime,  t h is  EU minimum f ramework  would  leave a very l arge  

lat i t ude to na t ional  governments  and soc ia l  par tners ,  and many exis t ing por t  labour  sys tems  

would i ndeed have to undergo very few,  i f  any,  changes.  

 

 

                                                             
712 On the in t er - re la t i on  bet ween ILO Convent i ons  and EU l aw,  see supra ,  pa ra  170 et  seq.  In  
Opin i on 2 /91 o f  19 March 1993 (ECR  1993,  I -1061) ,  the  ECJ  sa id ,  on the ques t ion  whethe r  the EU 
can take ac t ion  i n  a reas  cove red by I LO Convent i ons :  

I f ,  on  the one hand,  t he  Commun i ty  dec ides  to  adopt  ru les  which are  less  s t r ingent  than  
those set  out  in  an ILO convent ion,  Member  S ta tes  may ,  in  accordance w i th  [ cur rent  Ar t i c le  
153 (4 )  TFEU]  adopt  more  s t r ingent  measures  fo r  t he  p ro t ec t ion  o f  work i ng cond i t ions  o r  
app ly  f o r  tha t  pu rpose the  prov is ions  o f  the  re levant  ILO convent i on.  I f ,  on  t he  o the r  hand,  
the  Communi ty  dec ides  to  adopt  more s t r ingent  measures  than those prov ided f or  under  an  
ILO convent i on,  the re  i s  noth i ng to  p revent  the  fu l l  app l i ca t i on  o f  Commun i ty  law  by  the  
Member  S ta tes  under  A r t i c le  19(8)  o f  the  ILO Cons t i tu t ion ,  wh ich  a l l ows  Members  to  adop t  
more s t r i ngent  meas ures  than those p rov ided fo r  in  convent i ons  o r  recommendat i ons  
adopted by  that  organ i zat i on .  

713 See supra ,  pa ra  362,  foo t note .  
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368.  F i rs t  of  a l l ,  a  hypothet ica l  Por t  Labour  Di rec t i ve (or  Regulat i on)  should cointa in  

in t roduc tory rec i t a ls  set t ing out  the legal  bas is ,  the legis lat ive  procedure,  t he pol icy  

background and ob jec t i ves  and some c lar i f i cat i on of  indi v idual  provis ions  as  needed.  A f i rs t  

Ar t ic le could  descr ibe the sub jec t  mat ter ,  i . e .  ( 1 )  to implement  f ree movement  of  workers ,  

f reedom of  es tabl ishment  and f ree  movement  of  serv ices  i n connect ion  wi th por t  l abour ;  (2)  t o  

promote a sk i l l ed,  t ra ined and adaptable por t  work force and por t  l abour  markets  respons ive to  

economic  change wi th a v iew to achiev ing the ob jec t ives  of  the Treaty;  to  promote employment ,  

improved l i v i ng  and work ing cond i t ions ,  proper  soc ia l  protec t i on,  d ia logue between 

management  and labour ,  the development  of  human resources  wi th a v iew to l as t ing h igh  

employment  and the combat ing  of  exc lus ion;  and (3)  more i n  par t icu lar ,  t o  encourage adequate  

competency-based t ra in ing of  por t  workers  and h igh heal th and safety s tandards  in  por t  work .  A  

second Ar t ic l e should be  devoted to the  scope of  the i ns t rument ,  namely the  employment  of  

por t  workers .  Next ,  a th i rd Ar t ic l e could def i ne bas ic  concepts ,  such as  'por t  worker '  (workers  

per forming por t  work) ,  'por t  work '  (cargo and passenger - re lated work  in  por ts ) ,  'por t '  (sea por ts  

on ly)  and 'sea por t '  ( por ts  used by sea-going vessels ) ,  a l l  def in i t ions  sub jec t  t o nat i ona l  

spec i f i cat ions .  

 

Fol l owing these int roduc tory e lements ,  an Ar t i c le 4 could e laborate on the fundamental  

pr inc ip le of  f reedom o f  employment .  I n  a f i rs t  paragraph,  i t  could conf i rm,  for  example,  t hat ,  

sub jec t  t o appl icable general  l abour  l aws,  employers  are  f ree  to  engage por t  workers  of  t hei r  

choice.  A second paragraph could spec i fy  t hat  th is  f reedom enta i ls ,  in ter  a l i a ,  (a)  f reedom of  

employers  and por t  workers  to conc lude cont rac ts  of  employment  f or  an  i ndef in i t e or  a f i xed  

term;  (b)  f reedom for  employers  to dec ide  on  work  organisat ion  inc luding  manning  levels ;  (c )  

f reedom for  employers  to exchange workers  between por ts ,  t erminals  and other  workplaces  

be longing to the same group.  

 

Ar t ic le 5 could regulate the hypothes is  where pr io r i ty  is  granted to regis tered workers .  I t  could  

provide,  for  example,  tha t  Member  States  may grant  pr i or i t y  of  engagement  to reg is tered por t  

workers  or  grant  preferen t ia l  r i ghts  to por t  workers  belonging to a  pool ,  sub jec t  t o t he fo l l owing  

condi t i ons :  

(1)  compl iance wi th the pr inc ip les  set  out  in  Ar t ic le 4(2) ,  i .e .  the general  p r inc ip les  on  

f reedom of  employment  ment ioned above;  

(2)  the scope of  the pr ior i ty  is  l imi ted to the ship/shore i nter face;  

(3)  the scope of  t he pr ior i ty  must  be def i ned in an ob jec t i ve,  propor t ional ,  non-

disc r iminatory manner  and so as  to  avoid compet i t i ve d is tor t i ons ;  

(4)  OPTION A 

(a)  pr i or i t y  of  engagement  for  regis tered or  pool  workers  is  onl y b inding upon ( i )  

employers  bound by a co l lec t ive  agreement  provid ing for  such pr ior i t y  (poss ib ly  

dec lared un iversa l ly  appl icable in  accordance wi th nat i onal  l aw)  or  ( i i )  

employers  who are,  i n  accordance wi th nat i onal  l aw,  bound by a reasoned jo int  

dec is ion to i n t roduce such pr ior i ty  t aken by a major i t y  of  two th i rds  of  both 

employers  and workers  or  workers '  unions ;  

(b)  t he col lec t i ve agreement  or  ma jor i t y  dec is ion i s  based on a  thorough neut ra l  

assessment  of  t he economic  and soc ia l  charac ter is t ics  of  t he re levant  l abour  
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market ,  the necess i ty  t o  mainta in or  in t roduce pr ior i t y  of  engagement  and the  

need to mainta in the economic  v iabi l i t y  of  the pool ;  

or  (4)  OPTION B 

employers  are  f ree  to  jo in or  re l y  on  a  pool  of  regis tered or  pool  workers .  The 

pool  has  the r ight  not  t o supply workers  to employers  who have not  jo ined or  do 

not  cont r ibute to the f i nanc ing of  t he poo l  

or  (4)  OPTION C 

Member  States  may choose between Opt ions  A and B.  

(5)  a l l  r egis tered or  pool  workers  en joy ing pr ior i t y  of  employment  must  be  cer t i f ied i n  

accordance wi th a Qual i f i cat ions  and Cer t i f i cat i on Framework  ( refer red to in  Ar t ic le 7) ;  

(6)  workers  are regis tered,  suspended and deregis tered by a neut ra l  body appointed by  

the  Member  State and/or  the soc ia l  par tners ,  w i th a r i ght  of  appeal  governed by  

nat ional  l aw;  

(7)  f reedom to use non- regis tered workers  and to re ly  d i rec t l y  on temporary work  

agenc ies  i n  t he event  of  a shor tage of  regis tered workers ;  

(8)  mandatory publ icat i on  of  a l l  l egal ,  r egulatory  or  cont rac tual  ru les  governing  

employment  and the func t ioning of  t he pool ,  i f  any,  inc luding tar i f fs ;  

(9)  unless  codi f i ed and publ ished wi th in 5  years  f rom ent r y in to force no unwr i t t en  

usages,  cus toms,  etc .  i s  b inding upon e i ther  employers ,  workers  or  por t  users ;  

(10)  express  provis ions  banning a l l  res t r ic t i ve work ing prac t ices  under  sanc t i ons ;  

(11)  payment  to pools  and serv ice providers  i s  onl y due for  work  and serv ices  

ef fec t i ve l y  per formed and for  reasonab le  cos t - re lated  cont r i bu t ions  to the f i nanc ing  of  a  

pool ,  i f  any (par t icu lar l y  t o management  cos ts  and unemployment  benef i t ) ;  

(12)  f reedom for  employers  to  requi re,  and a concomi tant  obl igat i on to a l l ow and 

promote,  mul t i -sk i l l i ng;  a ban on demarcat ion between job categor ies ;  

(13)  f ree  compet i t i on between employers  wi th in the por t  ( f reedom of  serv ices  i n  

handl i ng market ) ;  

(14)  f r eedom of  employers  to subcont rac t  work ;  

(15)  f reedom for  a l l  workers  to apply  for  regis t rat i on and pool  membership i n  

accordance wi th ob jec t i ve c r i t er i a  and a t ransparent  procedure (open cal l )  which  

ensures  that  no  c losed shop s i tuat i ons  ar ise;  poss ib i l i t y  t o l eave regis t rat i on  to soc i a l  

par tners  wi th r i ght  of  appea l  before neut ra l  body;  

(16)  t he r ight  of  employers  to impose sanc t i ons  on workers  in  case of  m isconduct  i n  

accordance wi th genera l  l abour  l aw;  

(17)  t he abol i t i on of  a l l  f ormal i t i es  hamper ing the  use of  workers  regis tered in another  

Member  State.  

 

Next ,  a separate Ar t ic le cou ld spec i fy  t hat  sel f -handl i ng is  not  a l lowed unless  (1)  the ship uses  

a publ ic  ber th or  is  gran ted  access  by the user  o f  a pr ivate ber th;  (2)  t he  ac t iv i t ies  concern  

pro jec t  cargo,  shor t -sea ro- ro or  any other  serv ice or  s i tuat i on des ignated by the por t  author i t y ;  

and (3)  a pos i t i ve opin ion  is  g iven by both the Labour  Inspec torate and Por t  State Cont ro l .  

 

An Ar t ic le on qual i f i cat i ons  and t ra in ing could ob l ige Member  States  (or  soc ia l  par tners )  to  

develop a Nat ional  Qual i f i cat ions  and Cer t i f i cat i on  Framework  geared to EQF reference levels ,  

or  provide for  t he es tabl i shment  of  a European Por t  W orker 's  Qual i f i cat i ons  and Cer t i f i cat i on  
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Framework ,  to be implemented by Member  States  or  soc ia l  par tners .  I n  add i t ion,  i t  could s tate  

that  (1)  a l l  workers  and candidates  have f ree access  to the Qual i f i cat i on and Cer t i f i cat ion  

Framework  and can obta in cer t i f i cates ;  (2)  Member  States  (or  soc ia l  par tners )  must  promote  

the provis ion of  adequate t ra in ing for  por t  workers ;  and that  (3)  Member  States  (or  soc ia l  

par tners )  must  es tabl ish a Framework  for  t he  Cer t i f i cat i on of  Qual i f i cat ions  of  t r a in ing  

providers  and ensure f reedom to provide por t  t ra in ing as  an employer ,  as  a pool  or  as  a 

cer t i f ied th i rd par t y- t ra in ing provider .  F ina l ly ,  t he provis ion could  conf i rm the pr inc ip le of  

mutual  recogni t i on of  cer t i f i cates  and competences  acqui red in other  Member  States .  

 

Yet  another  Ar t ic le could go i nto hea l th and safety.  I t  could provide that  heal th and safety ru les  

must  apply equal l y  t o a l l  por t  workers ,  whether  under  an employment  cont rac t  or  sel f -employed,  

whether  permanent ,  casual  or  occas ional .  I t  could  a lso set  out  an obl i gat i on to mainta in por t -

labour  s tat is t ics  on occupat ional  heal th and safety ( t h is  shou ld be the sub jec t  of  a Regulat i on,  

tak ing i nto account  ex is t i ng  Regulat i ons  on  the  col lec t ion of  s tat is t ics ) .  Thi rd l y ,  i t  could  add an  

express  ob l igat i on to ana lyse s tat is t ics  and to take appropr iate measures  in re lat i on to heal th  

and safety,  as  wel l  as  an obl i gat ion to i nves t i gate fata l  and ser ious  acc idents  and repor t  to  

competent  nat i onal  and /  EU author i t ies .  F inal l y ,  i t  could  conf i rm that  a l l  workers  must  receive 

heal th and safety t ra in ing  and that  ru les  on heal th and safety must  not  spec i fy  manning l evels .  

 

F inal l y ,  an Ar t ic l e on  repor t ing may requi re an annual  repor t  to  t he European Commiss ion by  

nat ional  Compet i t ion Author i t i es  on res t r ic t ions  on employment  and res t r ic t ive work ing  

prac t ices ,  and an annua l  repor t  to  the Commiss ion by Labour  Inspec torates  on the heal th and 

safety record i n por t  l abour .  
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8.10. Step-by-step strategy or combination 
 

 

369.  Of  course,  several  o f  the above pol icy tools  may be used in  combinat ion.  For  example,  a  

sys temat ic  i n f r ingement  campaign may eas i l y  go hand in hand w i th,  or  be usefu l l y  prepared by,  

the  publ ica t ion of  a sof t - law guidance ins t rument  and/or  a proposal  for  a Di rec t i ve conf i rming  

the appl icabi l i t y  of  f reedom to provide serv ices .  Research and cooperat ion in i t i a t i ves  may of  

course be under taken at  any moment .  
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8.11. Criteria for the selection of the right policy option 
 

 

370.  Before we ident i f y  a number  of  f ac tors  which may inf luence the choice of  t he most  

appropr iate pol icy opt ion for  the EU,  i t  i s  in teres t ing to take note of  some author i t a t i ve general  

recommendat ions .  

 

F i rs t  of  a l l ,  usefu l  guidance on por t  l abour  reform is  provided by the W or ld Bank,  which is  a lso  

re levant  t o t he EU as  i t s  por t  l abour - re lated problems are  not  f undamental l y  d iss imi lar  f r om 

those encountered i n other  regions  of  t he  wor ld.  In  i ts  Por t  Reform Toolk i t ,  the W or ld Bank 

g i ves  the fo l l owing adv ice :  

 

Por t  l abor  reform presents  a d i f f i cu l t  chal l enge for  government  dec is ion makers  and 

therefore i t  i s  unl ike ly  to  take p lace unless  forced by  unfavorab le ex is t ing  condi t i ons .  

As  a resul t ,  the por t  labor  refor m process  is  typ ical ly  in i t i a ted only  when at  l eas t  one,  o r  

more l i ke ly  a combinat ion ,  of  t he fo l l owing three i nf luences  are present :  

•  Compet i t i on:  Chal l enges  a por t  or  a terminal  faces  f rom compet ing terminals ,  e i ther  

wi th in the same por t  or  f rom other  por ts  i n  l ocal  or  regional  markets ,  of ten l ead publ ic  

of f i c ia ls ,  por t  users ,  and shippers  to press  for  reforms to i mprove ef f ic i ency  and lower  

cos ts  (see Box 3) .  

•  Communi t y  pressure:  As  a  resul t  o f  compet i t i ve chal l enges ,  t he por t  and t rade 

communi ty  can be expec ted to objec t  to res t r ic t ive por t  labor  work  prac t ices ,  

agreements ,  and regulat i ons ,  a l l  o f  which lead to h igh l abor  cos ts ,  low produc t iv i ty ,  and 

h igh pr ices  for  por t  serv ices .  

•  Pol i t i ca l  commi tment :  When the  two foregoing  fac tors  ex is t ,  they  can galvani ze  

remedia l  ac t ion in t he form of  a p lan under taken by  a publ ic  author i ty  or  proposed by  a  

candidate for  publ ic  of f i ce as  par t  of  a pol i t i ca l  p lat form.  The intent  is  to refor m por t  

labor  regi mes to make the por t  more ef f ic ient  and cos t  ef fec t ive and thus  improve 

compet i t i veness  whi l e reduc ing the f iscal  burden of  the  publ ic  sec tor 714.  

                                                             
714 The W or ld  Bank ,  Por t  Ref orm Too lk i t ,  Second Ed i t ion ,  Module  7 .  Labor  Ref orm and re la ted soc ia l  
i ssues ,  W ash ington,  The I n ternat iona l  Bank  for  Recons t ruc t ion  and Deve lopment  /  The W or ld  Bank ,  
2007,  
h t tp : / / www. pp ia f .org /s i tes /pp ia f . o rg / f i l es /documents / too lk i t s /Por too lk i t /Too lk i t /pd f /modules /07_TOOL
KIT_Module7.pdf ,  315.  In te res t ing ly ,  the  W or ld  Bank  Por t  Refo rm  Too lk i t  a lso  po in ts  to  the  fo l l owing  
poss ib le  e f fec ts  o f  por t  re f orm  (espec ia l l y ,  por t  p r i va t i sa t ion )  on employment  ( i b i dem ,  319) :  
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Concrete l y ,  t h is  again h ighl i ghts  the pos i t i ve impact  on por t  l abour  reform of  the opening up o f  

the  market  f or  t he  provis ion  of  handl i ng serv ices  i n por ts .  In  several  i n terv iews,  we a lso  noted  

that  t he EU might  usefu l ly  s t imulate the necessary pol i t i ca l  reform commi tment  at  nat i onal  

level .  

 

Accord ing to Giovanni  Vezzoso,  l essons  learned f rom the reform of  por t  labour  i n  I t a l y  i nc lude:  

 

•  I t  i s  unreal is t ic  to  bel i eve that  major  changes can be ach ieved wi thout  conf l i c t  and 

whi l e mak ing everybody happy,  at  leas t  i n  the shor t  term.  In th is  respec t ,  Genoa ’s  ear ly  

exper ience is  exemplary .  

•  I t  i s  equal ly  unreal is t ic  to expec t  t hat  t he burden of  car ry ing forward the  process  of  

necessary  change can be l ef t  t o  publ ic  author i t i es  (government  and Por t  Author i t i es ) .  

                                                                                                                                                                                              

Figure 54.  Poss ib le ef fec ts  of  por t  r efor m on employment  (source:  The Wor ld  Bank)  
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Al l  of  the par t ies  i nvo lved must  therefore accept  the i r  respons ib i l i t i es  and par t ic ipate  

ac t ive ly  i n  the process .  

•  Many  of  the  d i f f i cu l t i es  encountered i n  the  I ta l i an  por ts  are due to the fac t  t hat  t he  

sys tem of  indus t r ia l  r e lat i ons  wi th in the por ts  is  unba lanced,  i n  that  one s ide (dockers )  

has  too much power  in  compar ison wi th the other  s ide (por t  under tak ings) ;  moreover ,  

the publ ic  author i t ies  have of ten s t r iven to achieve soc ia l  peace at  any  pr ice.  This  

imbalance of  power  has  h is tor ica l  and ins t i tu t i onal  roots ,  and can be redressed only  

through the presence in  the por ts  of  under tak ings  which are s t rong and capable o f  

defending thei r  l eg i t i mate  interes ts ;  

•  The behav iour  of  the  I ta l ian legis lators  has  fa l len far  shor t  of  promot ing and 

sus ta in ing  the  process  of  change.  I ndeed,  i t  has  main ly  been geared to  sooth ing  

conf l i c ts  and has  of ten come up wi th cosmet ic  so lut i ons  which,  i ns tead of  solv ing t he  

problems,  has  aggravated them.  This  lack  of  pol i t i ca l  d i rec t i on expla ins  the widespread 

recourse to l ega l  ac t i on which charac ter ises  the I ta l i an por ts  (and not  onl y  the por ts ) .  

However ,  i t  i s  ex t remely  doubt fu l  that  complex  problems can be solved by  impos ing on  

the judic iary  a ro le which proper ly  belongs  to the pol i t i ca l  author i t ies ;  

•  In  spi t e of  the cont radic t ions  wh ich have been ment ioned above,  t he I ta l ian  por ts  have 

found a way of  achiev ing  subs tant i a l  progress .  Th is  fac t  jus t i f ies  a reasonab le degree 

of  opt i mism for  the future 715.  

 

 

 

371.  Based in par t  on responses  to our  ques t ionna i re and interv iews and our  own analys is ,  the  

fo l l owing fac tors  ‒  some of  which may have EU-wide  re levance whi l e others  are perhaps  of  onl y  

nat ional  or  l ocal  concern  ‒  might  be g i ven spec i f i c  at tent ion when pol icy opt i ons  are weighed 

agains t  each other :  

 

-  subs id iar i ty ,  necess i t y  and propor t i onal i ty 716;  

-  c redib i l i t y  def ic i t  a f t er  the re jec t ion of  two ear l i er  proposals  for  a Por t  Serv ices  

Di rec t i ve;  

-  need to seek  acceptance wi th in the por t  i ndus t ry ;  

-  ef f ec t iveness ,  i . e .  d i rec t ly  tack l i ng the real  i ssues  rather  than proc la im ing genera l  

pr inc ip les  ( inc luding inadequacy of  cosmet ic  or  t oo theoret ica l  measures ,  or  of  l eaving  

the solut i on of  f undamental  pol icy problems to the judic iary) ;  

-  preference for  soc ia l  d ia logue;  

-  need to ac t  due to  inabi l i t y  of  soc ia l  par tners  and governments  to sol ve issues  a t  

nat ional  or  local  l evel  (need for  a shock  therapy) 717;  

                                                             
715 Vezzoso,  G. ,  "The  Res t ruc tur ing  o f  the  Por t  o f  Genoa -  f rom  'Compagnia  Po r tua l i '  t o  a  po r t  o f  
ente rp r ises " ,  in  Dombois ,  R.  and Hese ler ,  H.  (Eds . ) ,  Seapor ts  in  the cont ex t  o f  g loba l i za t i on  and  
pr iva t i za t i on ,  B remen,  Kooperat ion  Un ivers i tä t -Arbe i t erkammer,  2000,  (75 ) ,  84 -85.  
716 Compare ea r l ie r ,  fo r  example ,  Eu ropean Commiss ion,  Accompany ing document  to  Communicat i on  
on a  Eu ropean Por ts  Po l i c y .  Fu l l  Impac t  Assessment ,  B russe ls ,  18 Oc tobe r  2007,  SEC(2007)  1339,  
14.  
717 In  th is  respec t ,  i t  i s  wo r th  po in t ing  out  tha t  the  prob lem for  labou r  representa t i ves  in  ne w 
negot ia t ions  i s  the  apparant  d i lemma of  the  prospec t  o f  unemployment  due  to  techno log ica l  o r  
organ isat i ona l  change,  or  unemployment  i f  such  change  is  res is ted.  I n  t hese s i tua t ions ,  t he  t rade  
un ions  o f ten see the i r  func t ions  as  prese rv ing j obs  and safeguard ing the in t eres ts  o f  the i r  members 
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-  not  jeopardis ing success fu l  ear l i er  nat i onal  or  l ocal  reform schemes;  

-  ensur ing a ' l evel  p lay ing f ie ld '  between Member  States  and por ts ;  avoid ing compet i t i ve  

and soc ia l  d is tor t i ons  be tween Member  States  and por ts  resul t i ng f rom the cur rent  o r  

future s i t uat ion;  

-  concerns  about  i ndus t r i a l  ac t ion among por t  author i t i es ,  serv ice providers  and users ;  

-  concrete economic  resul ts  of  EU measures ;  

-  in ter re lat i on between exc lus i ve or  preferent ia l  r i ghts  of  employers ,  pools ,  unions  and 

workers ;  

-  legal  cer ta int y be fore,  dur ing and af ter  implementat i on of  EU pol icy;  

-  local  d is respec t  for  t he ru le of  l aw which may thwar t  any reform in i t ia t i ve;  

-  cons is tency wi th other  re levant  EU pol ic i es ;  

-  t ime-ef fec t iveness ;  

-  prevent ion of  subs tandard work ing condi t i ons  ( ' soc ia l  dumping' ) 718;  

-  fear  f or  i n t roduc t i on of  'As ian c rews '  in to Europe' s  por ts ;  

-  poss ib i l i t y  t hat  s low progress  or  in t rans igence by unions  to  accept  change may 

provoke dras t ic  uni l a tera l  measures ,  i nc luding out r ight  abol i t i on  of  a l l  leges  spec ia les  

(h is tory l esson) .  

  

                                                                                                                                                                                              
fo r  as  long as  poss ib le  (Couper ,  A .D. ,  New cargo-hand l i ng  techn iques :  Impl ica t ions  for  por t  
employ ment  and sk i l l s ,  Geneva,  In te rnat iona l  Labour  Of f i ce ,  1986,  75 ) .  
718 On 6  November  2012,  the  EP Transpor t  and Tour is m Commi t tee re jec ted a  p roposa l  fo r  a  fu r t he r  
l ibe ra l i sa t i on  o f  groundhandl ing  a t  EU a i rpor ts ,  i n ter  a l ia  f o r  fear  t ha t  i t  wou ld  lead to  a  
dete r io ra t i on  o f  work i ng cond i t ions  and safe ty .  
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8.12. Final recommendations on future EU actions 
 

 

372.  Our  s tudy reveals  that  por t  labour  sys tems in the European Union d i f fer  w idel y,  both  in  

the i r  regulatory and operat ional  set -up and in thei r  ef f i c iency and acceptance among soc ia l  

par tners ,  publ ic  author i t i es  and por t  users .  I t  i den t i f ies  a l arge  number  of  economical l y  harmful  

res t r ic t ions  on employment  and res t r ic t i ve work ing prac t ices  and a lso ser ious  def ic ienc ies  i n  

mat ters  of  qual i f i cat ions  and t ra in ing and heal th and safety.  However ,  many governments  and 

por ts  have taken ef fec t i ve reform measures ,  succeed in  running wel l - f unc t ioning  por t  l abour  

schemes or  s imply re l y  on an EU-compl iant  f r amework  of  general  l abour  l aws.  

 

The maintenance of  a  res t r ic t ive  pool  or  regis t rat ion sys tem can only be jus t i f ied  under  EU 

ru les  i f  t he general  in te res t  and espec ia l l y  the soc ia l  protec t i on of  workers  demonst rabl y  

requi re such an except iona l  labour  market  set -up,  i f  the sys tem is  non-disc r iminatory and fu l l y  

compat ib le wi th human r ights ,  i f  res t r ic t ions  on  access  to the market  f or  the provis ion of  

work force are propor t ionate and do no got  beyond what  is  necessary in  order  to at ta in the  

publ ic  in teres t  ob jec t i ve  concerned,  and,  more spec i f i ca l l y ,  i f  t he  sys tem i s  kept  f ree  of  any  

addi t i onal  res t r ic t ions  on employment ,  res t r ic t ive work ing prac t ices  and abuses .  In sum,  EU law 

leaves  Member  States  and soc ia l  par tners  a c lear  choice between ei t her  a f ree and open por t  

labour  market  or  e i ther  an ef f ic ient  and sus ta inable regis t rat ion or  pool  sys tem which shows no 

res t r ic t ive excrescences ,  e i t her  i n  t he law or  in  prac t ice.  

 

The s tudy conf i rms that  t he European Commiss ion  is  equipped wi th power fu l  t ools  t o address  

problems where needed.  Many roads  lead to Rome,  however ,  and as  the sub jec t  is  a sens i t i ve  

one,  i t  i s  not  our  t ask  to recommend any par t icu la r  approach to EU pol icy makers .  W e bel i eve  

that  EU pol icy can s igni f i cant l y  cont r i bute to the overarching a im of  ensur ing the sus ta inabi l i t y  

of  nat ional  and local  por t  labour  sys tems throughout  the  Union,  t hereby  cont r i but i ng  to  the  

profess ional isat ion of  por t  labour ,  t he employabi l i t y  of  workers ,  bet ter  work ing condi t i ons  and 

maximum per formance of  EU por ts .  

 

In  l i ne wi th the subs id iar i ty  pr inc ip le,  t he  EU should of  course  not  s t r i ve  to  i n t roduce a common 

por t  l abour  regime for  a l l  EU por ts ,  but  doing noth ing would not  seem a very sens ib le scenar io  

e i t her .  I n  some Member  States ,  EU ins t i t u t ions  could usefu l l y  i n tervene in order  t o res tore 

compl iance wi th  fundamental  pr i nc ip les  on f ree market  access  and f ree  compet i t i on and,  i n  

some cases ,  a lso wi th EU heal th and safety ru les .  In addi t i on,  min imum EU requi rements  for  

those nat i onal  or  local  por t  labour  ar rangements  which depar t  f rom general  labour  law could be 

formulated (by way of  e i t her  guidance or  l eg is lat i on) ,  exp l icat i ng exis t i ng pr imary EU law and 

promot ing bes t  prac t ices .  In several  Member  States ,  in teres t ing new qual i f i cat ion,  t ra in ing and 

cer t i f i cat i on sys tems were developed,  and there is  no reason why the soc ia l  par tners  could no t  

take the l ead in an at tempt  to general ise and propagate th is  approach for  t he EU.   

 

In  t he  event  t hat  EU po l i cy makers  would cons ider  new in i t i a t i ves ,  they may f i nd i nspi rat i on  in  

some or  a l l  o f  t he fo l l owing poss ib le approaches:  

-  leave wel l - f unc t ioning por t  labour  sys tems undis turbed;  
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-  requi re a f resh and adequate jus t i f i cat i on for  a l l  regulated reg is t rat i on or  pool  sys tems  

and ensure that  t hese sys tems are f ree f rom al l  unnecessary res t r ic t i ve and/or  abus ive  

ru les  and prac t ices ;  

-  requi re market  access  for  temporary work  agenc ies  unless  a thorough and t reaty-

compl iant  jus t i f i cat i on is  ef fec t i ve l y  submi t ted;  

-  where necessary,  l aunch inf r i ngement  procedures  or  impose reform in  the context  o f  

other  EU pol ic ies  before resor t i ng to new legis lat ive i n i t ia t ives ;  

-  in  a f i rs t  s tep,  l eave the e laborat ion of  a cer t i f i cat i on and qual i f i cat ions  f ramework  as  

wel l  t he  implementat i on of  t he pr inc ip le of  mutual  recogni t i on to the for thcoming soc ia l  

d ia logue;  

-  inves t igate the poss ib i l i t y  of  legal l y  obl i g ing  Member  States  to  mainta in  spec i f i c  OHS 

s tat is t ics  on por t  l abour ;  

-  moni tor  compl iance by  Member  States  wi th ex i s t ing EU requi rements  in  re lat i on to  

safety t ra in ing by temporary work  agenc ies  and enforcement  of  OHS ru les  by nat i ona l  

labour  i nspec torates .  

 

 


