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1. Targeted States

The breakdown of the main labour supplying states (LSS) or Flag States (FS) in
the EU and outside according to their status [1 - MLC, 2006 ratified; 2 - MLC,
2006 not ratified; 3 - EU Member State; 4 - non-EU Member State; 5 - Labour
Supplying State (LSS); 6 - Flag State (FS)] is depicted in the following table:

Table 1 - Targeted states

LSS Flag states
MLC ratified & | Non EU members Philippines
in force
Russia
Morocco
Malaysia
EU members Bulgaria Greece
Croatia UK
Poland Cyprus
Germany
Denmark
France
Italy
Spain
Netherlands
Malta
Luxembourg
MLC non- Non EU members China®

MOVE/D2/SER/2013-51/2014-627/512.698853/512.698859
Annex I - Data supporting study findings

Page 5




European Commission - Service contract regarding a study on the implementation of labour
supplying responsibilities pursuant to the maritime labour convention (MLC 2006) within and
outside the European Union

=g 1
ratified Ukraine

Indonesia

Turkey

India3

Myanmar

EU members Romania

2 China has ratified the MLC, 2006 at the end of this study on 8 September 2015 [in force: 8 September
2016] (Source: http://www.npc.gov.cn/englishnpc/news/Events/2015-08/31/content_1945568.htm). The
country is examined throughout the analysis as a MLC non ratifying LSS.

! This Annex covers only MLC Ratified States during the primary period of execution of this study (January
3 India has ratified the MLC, 2006 at the end of this study on 9 October 2015 [in force: 9 October 2016]
(Source:http://www.ilo.org/global/standards/maritime-labour-convention/WCMS_414224/lang--
en/index.htm). The country is examined throughout the analysis as a MLC non ratifying LSS.
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2.ILO CEACR Comments*

2.1. Non-EU labour supplying member states

THE PHILIPPINES

General questions on application. Implementing measures.

The Committee notes the Government’s first report on the Convention. It also notes
that, in addition to the fundamental Conventions, the Philippines has previously ratified
five of the 37 maritime labour Conventions, all of which were automatically denounced
on the entry into force of the Convention for the Philippines. The Committee notes that
currently the Convention is implemented through two legal regimes, one covering
seafarers working on ships engaged in domestic voyages and the other covering
seafarers working on ships engaged in international voyages. The implementing
legislation includes the following: Department Order of the Department of Labor and
Employment No. 129 of 2013 concerning rules and regulations governing the
employment and working conditions of seafarers on board ships engaged in domestic
shipping (hereinafter "DOLE DO No. 129 of 2013"); applicable provisions in the Labor
Code; Department Order of the Department of Labor and Employment No. 130 of 2013
concerning rules and regulations governing the employment of Filipino seafarers on
board ships engaged in international voyage (hereinafter "DOLE DO No. 130 of 2013");
and Department Order of the Department of Labor and Employment No. 130-A of 2013
concerning guidelines on the authorization of recognized organizations to conduct
inspection and certification of Philippines-registered ships engaged in international
voyages pursuant to the Convention, (hereinafter "DOLE DO No. 130-A of 2013");
Rules and Regulations Governing the Recruitment and Employment of Seafarers 2003
(hereinafter “POEA Rules”) as well as various Memorandum Circulars and Advisories.
The Committee understands that these Circulars and Advisories are a form of
regulatory action taken by the competent authority under the relevant legislation and
are regarded as having the force of law. The Committee also notes in this connection
that for seafarers working on ships registered in the Philippines engaged in
international voyages, Rule 1V, Section 2 of DOLE DO No. 130 of 2013, provides that
the terms and conditions of employment must be governed by the Standard Terms and
Conditions Governing the Overseas Employment of Filipino Seafarers On-board Ocean-

* This document includes information extracted from the ILO web site relating to: Direct
Request (CEACR) - adopted 2014, published 104" ILC Session (2015) responses
required in 2016.
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THE PHILIPPINES

Going Ships (Memorandum Circular of the Philippine Overseas Employment
Administration (POEA) No. 10 of 2010, hereinafter “POEA Standard Terms and
Conditions”). The Committee notes that section IV(1) of Memorandum Circular of
MARINA No. 137 of 1998, which applies to all Philippines-registered ships engaged in
international trade, provides that “[s]eagoing ships shall be completely manned by
Filipino seafarers” and that “no foreign officers shall be allowed onboard unless
approved by the [MARINA]".

The Committee notes the Government’s indication that a "Magna Carta of Seafarers”,
which, when adopted, will be a comprehensive law implementing the Convention and
applicable to all Filipino seafarers and ships, is currently under consideration by the
Congress of the Republic of the Philippines. The Committee notes in that respect that
the Government provided a preliminary version of the draft Magna Carta and minutes
dated 10 December 2013 of a meeting of the Technical Working Group of the Maritime
Industry Tripartite Council which is developing the provisions of the law.

In view of the fact that the on-board documents issued by a flag State provide prima
facie evidence of compliance for ships when entering foreign ports, and noting also that
shipowners’ use of private seafarer recruitment and placement services is one of the
matters to be certified, the Committee stresses the urgency for the Government to
move forward and adopt the legislation to which it has referred in order to fully
implement the Convention. The Committee requests the Government to transmit
a copy of the Magna Carta of Seafarers once it is adopted and to continue to
provide information on the progress made in this regard.

General questions on application. Implementing measures. Information

in the Declaration of Maritime Labour Compliance, Parts I and II. The
Committee notes that the current version of the Declaration of Maritime Labour
Compliance (DMLC), Part I, refers to the general principles and standards provided for
in DOLE DO No. 130 of 2013, but not to the laws or regulations providing for specific
requirements and standards related to the subjects contained in the DMLC, Part I. Even
where they are mentioned, the reference includes only their names and not their main
content. For example, on hours of work or rest, the DMLC merely indicates "DOLE DO
130-13, Rule VI, Section 2 on Terms and Conditions of Employment. The terms and
conditions of employment of seafarers shall be governed by the POEA SEC”, and the
content of the relevant parts are not indicated.

The Committee recalls that paragraph 10(a) of Standard A5.1.3 provides that the
DMLC, Part I, drawn up by the competent authority shall not only “identify the national
requirements embodying the relevant provisions of this Convention by providing a
reference to the relevant national legal provisions” but also provide, “to the extent
necessary, concise information on the main content of the national requirements”. The
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THE PHILIPPINES

Committee also recalls that paragraph 1 of Guideline B5.1.3 provides guidance with
respect to the statement of national requirements, including recommending that
“where national legislation precisely follows the requirement stated in this Convention,
a reference may be all that is necessary”. However, in many cases a reference will not
provide enough information on national requirements where they relate to matters for
which the Convention envisages some differences in national practices.

Similarly, the Committee notes that the example of an approved DMLC Part II, which is
intended to identify the measures adopted by shipowners to implement the national
requirements, also mainly contains references to other documents. For example, with
respect to minimum age, the relevant measure is indicated as “"Company Procedures
Manual”, without specific details on the measure. The Committee notes that it would be
difficult for port State control officers or seafarers to understand what the national
requirements are on these matters unless all of these referenced documents are
carried on board ship and easily accessible to all concerned. Accordingly, the
Committee is of the view that the DMLC, Part I, does not appear to fulfil the purpose
for which it, along with the DMLC, Part II, is required under the Convention which is to
help all persons concerned, such as flag State inspectors, authorized officers in port
States and seafarers, to check that the national requirements on the 14 listed matters
are being properly implemented on board ship.

In addition, the Committee notes that Department Order of DOLE No. 132 13
concerning guidelines on maritime occupational safety and health (hereinafter "DOLE
DO No. 132-13"), which applies to all Philippines-registered ships engaged in both
domestic and international voyages, covers matters under Regulation 3.1 despite its
title. This Department Order, however, is not mentioned in the DMLC Part I. Point 3 of
DOLE Labour Advisory No. 4 of 2013 lists recognized organizations authorized to issue
a “Certificate of inspection of crew accommodation for ships engaged in international
voyages” and indicates that the applicable provisions of Title 3, Regulation 3.1, of the
Convention shall govern the issuance of the certificate, but not DOLE DO No. 132-13.
The Committee requests the Government to consider improving the DMLC,
Part I, when it adopts the Magna Carta for Seafarers, to which it has referred,
to better implement paragraph 10 of Regulation 5.1.3 giving due
consideration to Guideline B5.1.3, so as to ensure not only that it provides a
reference to the relevant national legal provisions embodying the relevant
provisions of the Convention, but that it also provides, to the extent
necessary, concise information on the main content of the national
requirements. The Committee also requests the Government to clarify
whether DOLE DO No. 132-13 may be used as crew accommodation standards
for the purpose of inspection and, as applicable, of certification, with respect
to both ships engaged in domestic and international voyages. The Committee
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THE PHILIPPINES

invites the Government to consider the inclusion of the reference to DOLE No.
132-13 as it contains specific standards on crew accommodation when
revising the DMLC Part I.

Regulation 1.4 and the Code. Recruitment and placement. The Committee
notes that Part VI, Rule II, section 5, of the POEA Rules provides that seafarers who
are subject to a pending disciplinary process may be disqualified from the maritime
employment programme. In this connection, the Committee recalls its direct request
published in 2010 on the Philippines’ application of the Recruitment and Placement of
Seafarers Convention, 1996 (No. 179), in which it noted the Government’s explanation,
in its report on Convention No. 179, that this provision was intended to acquire
jurisdiction over accused seafarers and not to deprive them of a means of livelihood.
However, in the same direct request, the Committee noted the Government’s earlier
statements in its report of 2007 that under the POEA Rules, the POEA had the
discretion, on the basis of the evidence presented, to determine whether or not a
seafarer should be placed on the watch list. The Committee indicated that it found such
a practice problematic, since the placement of a seafarer on such a watch list would
occur while a disciplinary process was still pending, and not as a result of a final ruling
of a judicial body with the necessary guarantees of due process. The Committee
requests the Government to clarify whether steps have been taken to avoid
the possibility that such a "watch list” could be used by private recruitment
and placement services, contrary to paragraph 5(a) of Standard A1.4 of the
Convention.

Regulation 4.5 and the Code. Social security. The Committee recalls that the
obligation under paragraphs 2 and 3 of Standard A4.5 is for each Member to take steps
according to its national circumstances to provide at least three branches of social
security to all seafarers ordinarily resident in its territory. It notes that, on ratification,
in accordance with paragraph 10 of Standard A4.5, the Government specified that the
following branches of social security are provided to seafarers ordinarily resident in the
Philippines: medical care; sickness benefit; old-age benefit; employment injury
benefit; family benefit; maternity benefit; invalidity benefit; and survivors’ benefit.

The Committee also notes that Rule VIII, Section 1, of DOLE DO No. 130 of 2013
provides that all seafarers must be entitled to compensation and benefits under the
POEA standard employment contract and benefits provided for by the Welfare Fund for
Overseas Workers, Pag-IBIG Fund, PhilHealth, Employee’s Compensation Law, and the
Social Security Law and other applicable laws. The Committee notes that this provision
covers Filipino seafarers working on Philippines-registered ships. The Committee
observes that the Standard Terms and Conditions Governing the Overseas Employment
of Filipino Seafarers On-board Ocean-Going Ships, contained in Memorandum Circular

MOVE/D2/SER/2013-51/2014-627/512.698853/512.698859
Annex I - Data supporting study findings Page 10




European Commission - Service contract regarding a study on the implementation of labour
supplying responsibilities pursuant to the maritime labour convention (MLC 2006) within and
outside the European Union

THE PHILIPPINES

of the POEA No. 10 of 2010, does not appear to address the question of social security
for seafarers who are ordinarily resident in the Philippines who are working on ships
flying the flag of another country. It notes that, in relation to Standard A4.5,
paragraphs 3 and 7 of the MLC, 2006, the Government refers in its report to bilateral
agreements with various countries on social security, but copies were not provided.
The Committee requests the Government to provide information on how social
security protection is provided to seafarers, who are ordinarily resident in the
Philippines, when they are working on ships flying the flag of another country.
It also requests the Government to transmit copies of the bilateral
agreements on social security.

Regulation 5.1 and the Code. Flag State responsibilities.

The Committee requests the Government to provide copies of the following
practical documents concerning flag State inspection for ships engaged in
domestic voyages, if they have been adopted: Manual Implementing
Department Order No. 129 of 2013; DOLE Manual of Inspection and
Certification issued by the Bureau of Working Conditions; and Operational
Guidelines provided for under section 4 of the Memorandum of Agreement
between the DOLE and the Department of Transportation and Communications
of 5 February 2014 concerning the implementation of the Convention.

RUSSIAN FEDERATION

No Comments Posted
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MOROCCO

No Comments Posted

MALAYSIA

No Comments Posted

2.2. EU labour supplying member states

BULGARIA

No Comments Posted
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CROATIA

No Comments Posted

POLAND

General questions on application. Implementing measures.

The Committee notes that this is the Government'’s first report on the application of
the Maritime Labour Convention, 2006 (MLC, 2006). The Committee also notes that, in
addition to the fundamental and governance Conventions, Poland has previously
ratified 16 maritime labour Conventions, including the Merchant Shipping (Minimum
Standards) Convention, 1976 (No. 147), which were automatically denounced on entry
into force of the Convention for Poland. In its first report, the Government has
provided a lengthy list of legislation implementing the MLC, 2006, and, as requested, a
copy of the national Maritime Labour Certificate, the Declaration of Maritime Labour
Compliance (DMLC) PartI and an example of an approved DMLC Part II. The
Committee notes the Government’s indication that the Ministry of Infrastructure and
Development is currently working on a draft Maritime Labour Act concerning work on
board seagoing merchant vessels, and that the Act of 23 May 1991 on Work on
Maritime Merchant Vessels, as amended and consolidated by the Announcement of 20
February 2014, and the Act of 18 August 2011 on Maritime Safety, as amended, are
currently the main legislation relevant to the implementation of the MLC, 2006. The
Committee understands that this draft Act, which the Government refers to as “the bill
on work on sea vessels”, will replace the Act of 23 May 1991 and is expected to
implement the provisions of the MLC, 2006. The Committee observes that the
Government makes numerous references to envisaged provisions of the draft Act but
has not provided a copy of the draft legislation. The Committee further notes the
Government’s statement that draft Regulations on detailed conditions of safe
navigation for ships are being developed by the Ministry of Infrastructure and
Development in accordance with the Act on Maritime Safety of 18 August 2011. The
Government also refers to a third draft document entitled “Maritime Policy of the
Republic of Poland until 2020” (with perspective until 2030) which, according to the
Government, includes as a priority the creation of conditions for the development of a
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POLAND

maritime economy based on knowledge and qualifications. The Committee notes,
however, that none of these draft implementation measures have been provided in the
report.

The Committee observes that, in 2010, the Government indicated in its reports on the
application of Conventions Nos 9 (Placing of Seamen), 22 (Seamen’s Article of
Agreement), 23 (Repatriation of Seamen), 91 (Paid Vacations (Seafarers)),
134 (Prevention of Accidents (Seafarers)), and 147 (Merchant Shipping (Minimum
Standards)), that it was developing a maritime labour law to implement the MLC,
2006, and provided an outline of the envisaged provisions of the draft law. The
Committee also observes that the Government is apparently carrying out inspections
and certifying ships for compliance with its national requirements implementing the
MLC, 2006, and is also implementing its responsibilities relating to the regulation of
recruitment and placement services and provision of social security. However, it notes
that the implementing legislation - which the Committee understands to have been in
development since at least 2010 - has not yet been adopted to provide a legal
framework for these regulatory activities. In view of the fact that the on-board
documents issued by a flag State provide prima facie evidence of compliance for ships
when entering foreign ports, and noting also that shipowners’ use of private seafarer
recruitment and placement services is one of the matters to be certified, the
Committee stresses the urgency for the Government to move forward and adopt the
legislation and implementing measures to which it has referred in order to fully
implement the MLC, 2006. In this regard, it draws the attention of the Government to
the ILO handbook entitled "“Guidance on Implementing the Maritime Labour
Convention, 2006 - Model National Provisions” as well as other guidance that may be
of assistance. The Committee requests the Government to promptly transmit a
copy of the Maritime Labour Act, the Regulations on detailed conditions of
safe navigation for ships and the Maritime Policy of the Republic of Poland
until 2020, once these instruments have been adopted.

Regulation 1.4 and the Code. Recruitment and placement.

The Committee notes that the Government indicates that there are approximately
70 recruitment and placement services operating in its territory. The Committee also
notes, as mentioned above, that the Government, in connection with Convention No.
9, has previously indicated that new legislation is being developed to reflect the MLC,
2006 requirements with respect to any fees that seafarers can be expected to pay as
well as the insurance requirements under paragraph 5(c)(vii) of Standard Al.4.
However, the Committee understands that, in the interim, the Act of 23 May 1991 on
Work on Maritime Merchant Vessels and the Act of 20 April 2004 on Employment
Promotion and Labour Market institutions remain the applicable texts. The Committee
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POLAND

refers to its previous comments on Convention No. 9 and its comments above on this
matter and, in particular, wishes to point out that shipowners and flag State inspectors
of other ratifying Members are relying on Poland’s effective implementation of this
requirement. The Committee requests the Government to provide a copy of the
legislation implementing Regulation 1.4 and the Code.

Regulation 4.4 and the Code. Access to shore-based welfare facilities.
The Committee notes the Government’s indication that welfare facilities are available
in four ports. However, no other information has been provided with respect to any
welfare boards that may exist. The Committee requests the Government to
provide further information with respect to these facilities and any welfare
boards that have been developed.

Regulation 4.5 and the Code. Social security.

The Committee notes the Government’s statement that the social security protection
provided to seafarers ordinarily resident in Poland covers the following nine branches:
medical care, sickness benefit, unemployment benefit, old-age benefit, employment
injury benefit, family benefit, maternity benefit, invalidity benefit and survivors’
benefit. It notes however that, in the declaration made at the time of ratification, in
accordance with paragraphs 2 and 10 of Standard A4.5, the Government had not
indicated family benefit as one of the branches of social security provided to seafarers.
The Committee recalls that paragraph 10 of Standard A4.5 provides that the ratifying
State “shall subsequently notify the Director-General of the International Labour Office
when it provides social security protection in respect of one or more other branches
stated in paragraph 1 of this Standard. The Director-General shall maintain a register
of this information and shall make it available to all interested parties.” The Committee
also notes the Government’s indication that social security is related to employer
contributions and that provision has been made for seafarers resident in Poland
working on ships flying the flag of Poland and any employer “regardless of place of
registered office”. However, it is not clear whether seafarers ordinarily resident in
Poland who work on ships flying the flag of another country are also protected under
Poland’s social security law and what arrangements have been put in place to receive
contributions from shipowners who are not based in Poland. The Committee
requests the Government to provide clarifications as to the branches of social
security provided to seafarers and to the arrangements that have been made
to ensure that seafarers ordinarily resident in Poland are provided with social
security.

The Committee notes that the Government did not provide the required information on
several questions of the report form and that, on many occasions, it referred to the
expected content of the future legislation or implementing measures. The Committee
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POLAND

requests the Government to reply to all questions of the report form based on
the content of the legislative framework as adopted.

2.3. EU flag states

GREECE

No Comments Posted

UNITED KINGDOM

No Comments Posted®

®> Including Bermuda, Cayman Islands, Gibraltar and Isle of Man, which have not been individually examined
herein.
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CYPRUS

No Comments Posted

GERMANY

No Comments Posted

2.3.1. Denmark®

DENMARK

The Committee notes the observations made by the Danish Confederation of Trade
Unions (LO) received on 29 September 2014 and the further observations from the
LO received on 17 October 2014 concerning the implementation of the Maritime
Labour Convention (MLC, 2006). The Committee also notes the Government’s
observations received on 29 September and 15 November 2014 responding to the
LO’s observations.

General questions on application. Implementing measures. Information
in the Declaration of Maritime Labour Compliance, Parts I and II.

The Committee notes the Government’s first report on the application of the MLC,
2006. Denmark has previously ratified 13 maritime labour Conventions, all of which
were automatically denounced upon the entry into force of the Convention for
Denmark. The Government provided a list of laws and legislation, including acts,
regulations, orders, notices and circulars implementing the Convention, as well as the
Declaration of Maritime Labour Compliance (DMLC), Part I, and four examples of an

% Includes Faroe Islands, which have not been individually examined.

MOVE/D2/SER/2013-51/2014-627/512.698853/512.698859
Annex I - Data supporting study findings Page 17



European Commission - Service contract regarding a study on the implementation of labour
supplying responsibilities pursuant to the maritime labour convention (MLC 2006) within and
outside the European Union

DENMARK

approved DMLC, Part II, as containing sufficient information on national
implementation. The Committee understands that these orders, notices, and circulars
are a form of regulatory action taken by the competent authority under the relevant
legislation and are regarded as having the force of law. The Committee notes that one
of the approved DMLC Part IIs submitted by the Government simply contains a list of
references to another document, the shipowner’s manual. Unless the referenced
document is carried on board ship and easily accessible to all concerned, the
Committee notes that it would be difficult for flag State inspectors or port State
control officers or seafarers to understand what the national requirements are on
these matters and how they are to be implemented on board ship. The Committee
considers that one of the examples of the DMLC, Part II, does not appear to fulfil the
purpose for which it is required under the Convention, which is to help all persons
concerned, such as flag State inspectors, authorized officers in port States and
seafarers, to check that the national requirements on the 14 listed matters are being
properly implemented on board ship. The Committee suggests that the
Government instruct its inspectors to review DMLC Part IIs to ensure that
they are more informative concerning the ways in which the national
requirements are to be implemented between inspections.

General questions on application. Article II, paragraphs 1(f), 2, 3 and
6. Scope of application. Seafarers and ships.

The Committee notes that section 1 of the Consolidated act on seafarers’ conditions
of employment, etc. provides that “the term ‘seafarer’ shall apply to all persons, apart
from the master, employed, engaged or working on board a Danish ship who does not
exclusively work on board while the ship is in port. For the master, section 49 shall
apply.” Section 2 of the Act states that in case of doubt whether a category of
persons is to be considered a seafarer pursuant to the act, the issue shall be settled
by the Danish Maritime Authority (DMA), following consultation with the shipowners’
and seafarers’ organizations concerned. The decision of the DMA may be brought
before the court. The Committee also notes the Government’s indication that
although it appears that masters are not considered seafarers, they are covered by a
special provision giving them a special status, and that this does not prevent the
master from having the same protection and rights as other seafarers; in accordance
with the Convention the term “seafarer” is used for both the master and other
seafarers. The Government further indicates that, after consultation, and taking into
consideration the resolution concerning information on occupational groups
(resolution VII), adopted by the 94th Session of the International Labour Conference,
“various groups of persons not involved in the traditional operation of the ship have
either been included or been excluded from the definition of a seafarer”. The
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Committee also notes the Government’s indication that there have been cases of
doubt as to whether any categories of persons are to be regarded as seafarers and
that it “has recently received a request from the shipowners’ and a number of
seafarers’ organizations concerning certain groups of employees on board ships under
Danish flag working in a special capacity, either on board or in connection with the
ship” and that a “formal decision regarding these groups will require a change of
national law”. The Committee observes that the Government has referred to the
“Frequently Asked Questions” on its website on the Convention which provides more
information on, inter alia, the question “Who are considered seafarers”. The
Committee notes that this information indicates several examples of situations when
doubt may arise as to “whether a seafarer is covered by the term seafarer”. One of
these examples is seafarers “hired by others than the shipowner to work on board”.

The Committee also notes that a determination has been made by the Government
that it is not reasonable or practicable to apply the Code provisions relating to the
regularity of inspection in the case of certain ships of less than 200 GT (merchant
ships, but not passenger ships, with a length below 15 meters) in domestic voyages
with a duration of a few hours and usually manned by the shipowner or, in fewer
circumstances, by a person working very few hours on board except where a
complaint is received concerning a substantial breach of the Convention and national
laws and regulations. The Committee requests the Government to provide
information with respect to any categories of persons that have been
determined, in accordance with paragraph 3 of Article II, as persons that are
not regarded as seafarers for purposes of the Convention. The Committee
also requests the Government to identify any national measures covering, in
a different way, the question of when inspections will be carried out on ships
which have been excluded from inspection in the absence of complaints.

General questions. Fundamental rights and principles. Article III,

paragraph (a). Article VI, paragraph 2 concerning Part B of the Code.
The Committee notes the observations made by the LO, as well as the related
responses of the Government, in the context of paragraph (a) of Article III,
concerning the conformity of the Act on the Danish International Register of Shipping
(DIS) with Articles 2 and 3 of the Freedom of Association and Protection of the Right
to Organise Convention, 1948 (No. 87), and Article 4 of the Right to Organise and
Collective Bargaining Convention, 1949 (No. 98). The Committee also notes the
observations made by the LO, as well as the related response of the Government,
concerning the obligation of Members, in accordance with paragraph 2 of Article VI, to
give due consideration to implementing its responsibilities under the Convention in
the manner provided for in Part B of the Code. The Committee stresses that the
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obligation of Members under paragraph (a) of Article III is to satisfy themselves that
the provisions of their laws and regulations respect, in the context of the Convention,
the fundamental right to freedom of association and the effective recognition of the
right to collective bargaining. The Committee recalls that it has commented (2010-
11) on the issues in connection with the application of the Merchant Shipping
(Minimum Standards) Convention, 1976 (No. 147), and more recently (2013-14) in
connection with Conventions Nos 87 and 98, where it requested the Government to:

ensure full respect of the principles of free and voluntary collective
bargaining so that Danish trade unions may freely represent in the collective
bargaining process all their members — Danish or equated residents and non-
residents — working on ships sailing under the Danish flag, and that collective
agreements concluded by Danish trade unions may cover all their members
working on ships sailing under the Danish flag regardless of residence. In this
regard, noting the divergent views of the LO and the Government as to
whether the DIS legislation has been sufficiently the subject of debate, the
Committee invites the Government to engage in a tripartite national dialogue
with the relevant workers’ and employers’ organizations on this issue so as to
find a mutually satisfactory way forward, and to indicate in its next report its
outcome and any contemplated measures.

The Committee notes the Government’s communication of 14 November 2014 stating
that “the Government has noted the ILO Expert Committee’s invitation to engage in
national tripartite dialogue with the relevant workers’ and employers’ organizations on
this issue so as to find a mutually satisfactory way forward”. The Committee notes
that the communication from the Government also provided information on specific
steps that have been taken to begin a tripartite national dialogue.

In the context of the MLC, 2006 the Committee considers that it cannot usefully form
an opinion on general questions as to whether a Member has properly satisfied itself
that its laws and regulations respect freedom of association and the right to collective
bargaining or as to whether, in the adoption of its legislation implementing the MLC,
2006, the Member has given due consideration to the provisions of Part B of the
Code. Instead, the Committee’s review, in principle, relates to concrete requirements
in Titles 1 to 5 of the Convention, and looks at national provisions implementing those
requirements which indicate that insufficient account may have been taken of a
fundamental right referred to in Article III, as well as at practices related to
implementation of particular requirements in Titles 1 to 5 that could indicate that the
relevant national laws and regulations have taken insufficient account of a
fundamental right referred to in Article III.
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Similarly, with regard to paragraph 2 of Article VI, the Committee will focus its review
on national implementing provisions relating to concrete requirements for which due
consideration does not appear to have been given to Part B of the Code. The
Committee refers to its observations and direct requests with respect to the
application of Conventions Nos 87 and 98 and requests that the Government
provide information on the progress of tripartite national dialogue with the
relevant workers’ and employers’ organizations on this issue and to provide
information on the ways in which the Government has satisfied itself that
the provisions of its laws and regulations respect, in the context of the
Convention and in light of any observations of the seafarers’ and
shipowners’ organizations concerned, the fundamental right to freedom of
association and the effective recognition of the right to collective bargaining.

Regulation 1.4 and the Code. Recruitment and placement.

The Committee notes the observations made by the LO with respect to the increasing
number of private recruitment and placement services operating in Denmark of which
only a few have been certified and that there has been no consultation with respect to
the system for certification of such services. The Committee notes the Government’s
reply that there are few agencies that operate in Denmark and that a system for
certification has been adopted as provided for in section 8(a)-(c) of the Consolidated
act on seafarers’ conditions of employment, etc. The Committee notes that section
8(a)-(c) of the Act set out requirements for certification of services operating in
Denmark and also provides for its flag State responsibility for shipowners that use
recruitment and placement services based in countries that have ratified the MLC,
2006 or the Recruitment and Placement of Seafarers Convention, 1996 (No. 179), or
use services located in countries that have not ratified either Convention. These
requirements are also set out in the DMLC, Part I. However, these provisions do not
set out specific requirements for the certification of services operating in Denmark,
which as required under paragraph 5 of Standard A1.4 must be in laws and
regulations or other measures. The Committee recalls that the Convention does not
contain exactly the same provisions as Convention No. 179, particularly with respect
to the requirements in paragraph 5(b) and (c)(vi) of Standard Al1.4. The Committee
requests that the Government provide information on the application of
paragraphs 2 and 5 of Standard A1.4 to any private recruitment and
placement service that may be operating in its territory and to clarify the
situation with respect to the use of services operating in countries that have
not ratified the Convention. The Government is also requested to consider
amending the DMLC, Part I, to the extent that it appears to equate the
requirements of the Convention and Convention No. 179 on this matter. The
Committee also requests the Government to provide information regarding
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any consultations with shipowners’ and seafarers’ organizations concerned
that has taken place when establishing the system of certification.

Regulation 2.1 and the Code. Seafarers’ employment agreements.

The Committee notes the observations made by the LO that the employment
agreement presented by the DMA is not in line with the Convention since it
distinguishes between the shipowner and the employer. The Committee notes the
Government’s reply that in their view “it is not a requirement under the MLC or in
Danish laws and regulations, that the shipowner must be the employer. If the
shipowner or the employer does not fulfil the obligations mentioned above, the
shipowner in many cases, for example, on the protection of the seafarer on board the
shipowner may be sanctioned according to section 65 of the Consolidated act on
seafarers’ conditions of employment, etc.”

The Committee recalls that Regulation 2.1 and the Code do not require that the
shipowner must also be the employer, however it does require that every seafarer
has an original agreement that is signed in accordance with paragraph 1 of Standard
A2.1, which provides that a seafarer’'s employment agreement must be signed by the
seafarer and the shipowner, or a representative of the shipowner. It appears under
section 1(a) of the Consolidated act on seafarers’ conditions of employment, etc. and
other instruments a shipowner may remain responsible for all matters under a
seafarers’ employment agreement, even if a seafarer has a different employer.
However, this is not clear in the legislation. The Committee also notes the standard
form agreement provided by the Government which provides alternatively that the
agreement can be between the seafarer and a shipowner or a master or an employer.
The Committee notes that this agreement creates uncertainty as to who is the
responsible party. The Committee recalls that, irrespective of the employment
arrangements involved, the seafarer is required to have an agreement signed by both
the seafarer and the shipowner or a representative of the shipowner. The
Committee requests the Government to clarify who are the parties under the
Danish law on the seafarers’ employment agreement and to consider
amending the standard form agreement to ensure that seafarers have an
original agreement signed by both the seafarer and shipowner or a
shipowner’s representative, as required under paragraph 1 of Standard A2.1.

Regulation 2.4 and the Code. Entitlement to leave.

The Committee notes the observation of the LO that Danish seafarers are required to
take paid annual leave (holidays) while foreign seafarers are paid their annual leave
when signing off. The Committee notes the Government’s observation that Danish law
and regulations safeguard the entitlement to paid annual leave but if the seafarer’s
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holiday entitlement is in connection with signing off, then the seafarer is entitled to be
paid leave and also repatriation without cost. The Committee also notes the
Government’s indication that seafarers are entitled to a minimum of 2.08 days paid
holiday for each month of employment during a calendar year (qualification year) and
that the paid leave does not include weekends and that there are no agreements
allowing seafarers to forego leave with pay. The Committee requests the
Government to provide information as to whether seafarers who are paid
annual leave when "signing off” are also given the leave during a period
when they are still covered by their employment agreement and to clarify
whether seafarers are entitled to paid annual leave in accordance with
paragraph 2 of Standard A2.4 during their first qualifying year.

Regulation 2.5 and the Code. Repatriation.

The Committee notes the observation of the LO that section 25 of the Consolidated
act on seafarers’ conditions of employment, etc. is not in line with the provisions of
the Convention as it does not provide for a judicial finding with respect to the
seafarer’s conduct. Section 25 provides that the “shipowner may deduct from the
seafarer’s wages, etc. expenses for his journey home ... only if the shipowner has
found that the seafarer has substantially violated his obligations under the conditions
of employment”. The Committee notes the Government’'s observation that the
seafarer may bring his or her case to a Danish court to settle questions about a
shipowner’s decision. The Committee recalls that paragraph 3 of Standard A2.5
requires that Members prohibit shipowners from, inter alia, “recovering the cost of
repatriation from the seafarers’ wages or other entitlements, except where the
seafarer has been found, in accordance with national laws or regulations or other
measures or applicable collective bargaining agreements, to be in serious default of
the seafarer's employment obligations”. The Committee requests the
Government to provide information on provisions in national laws or
regulations or other measures or applicable collective agreements setting
out the procedure to be followed and the standard of proof to be applied
before a seafarer can be found to be in “serious default of the seafarers
employment obligations”, thereby entitling a shipowner, in accordance with
paragraph 3 of Standard A2.5, to recover the cost of repatriation from the
seafarer’s wages or other entitlements.

Regulation 3.2 and the Code. Food and catering.

The Committee notes the observation of the LO with respect to collective agreements
that provide for an allowance to seafarers for food on board ship and that this level
has not been adjusted since 1997. The Committee also notes the LO’s observation
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with respect to manning levels and that paragraph 3 of Standard A2.7 requires ships’
cooks on board all ships. The Committee notes the Government’s reply that it is not a
requirement that a trained cook be on board every ship. The Committee recalls that
paragraph 1 of Regulation 3.2 requires that Members ensure that ships flying their
flag carry on board and serve food and drinking water of appropriate quality,
nutritional value and quantity that adequately covers the requirements of the ship
and takes into account the differing cultural and religious backgrounds and that, in
accordance with paragraph 2, is provided free of charge to seafarers during the
period of engagement. The Committee requests the Government to provide
information with respect to how it ensures, that the requirements under
paragraph 1 of Regulation 3.2 are met, in cases where seafarers are
provided with an allowance for food. The Committee also requests the
Government to provide information on the relevant national requirements for
ships to carry fully qualified ships’ cooks.

Regulation 4.1 and the Code. Medical care on board and ashore.

The Committee notes that the DMLC, Part I, indicates that a state subsidy is provided
in some cases for dental care. The Committee recalls that, in accordance with
paragraph 2 of Regulation 4.1, medical care is, in principle, provided at no cost to
seafarers working on ships flying the Member’s flag and that, in accordance with
paragraph 1 of Standard A4.1, medical care includes essential dental care. The
Committee requests the Government to provide detailed information with
respect to the provision of essential dental care to seafarers working on
board ships flying the flag of Denmark.

Regulation 4.2 and the Code. Shipowners’ liability.

The Committee notes that section 30(2) of the Consolidated act on seafarers’
conditions of employment, etc. provides that seafarers who are suffering illness or
injury at the termination of employment “shall be entitled to care and attendance for
the account of the shipowner for up to 16 weeks, not exceeding, however, 2 weeks
after arrival in the country in which he is domiciled”. The Committee recalls that,
under paragraph 1(c) of Standard A4.2 of the MLC, 2006, shipowners are liable to
defray the expense of medical care, as well as those of board and lodging away from
home, until recovery or a declaration that the sickness or incapacity is permanent,
but that paragraph 2 of Standard A4.2 provides that: “National laws or regulations
may limit the liability of the shipowner to defray the expense of medical care and
board and lodging to a period which shall not be less than 16 weeks from the day of
the injury or the commencement of the sickness.” The Committee requests the
Government to clarify whether shipowners are required to continue to defray
the expense of medical care after the sick or injured seafarers have returned
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home at the termination of their employment for at least 16 weeks from the
day of the injury or the commencement of the sickness, or until recovery or
the sickness or incapacity has been declared of a permanent character.

Regulation 4.5 and the Code. Social security.

The Committee recalls that the obligation under paragraphs 2 and 3 of Standard A4.5
of the MLC, 2006, is for each Member to take steps according to its national
circumstances to provide at least three branches of social security to all seafarers
ordinarily resident in its territory. The Committee notes that, on ratification, in
accordance with paragraph 10 of Standard A4.5, the Government specified the
following branches of social security as being provided to seafarers ordinarily resident
in Denmark: medical care, sickness benefit, employment injury benefit and maternity
benefit. The Committee recalls that this obligation may be implemented in a number
of ways, as set out in paragraphs 3 and 7 of Standard A4.5 and the attribution of
responsibility may also be the subject of bilateral and multilateral agreements
adopted within the framework of a regional economic integration organization, as
provided under paragraph 4 of Standard A4.5. In this connection, the Committee
notes the Governments indication that it is a member of the European Union and has
arrangements in place with respect to other members of the European Union. The
Committee notes that the Government’s indication does not appear to address the
situation with respect to social security protection for seafarers ordinarily resident in
Denmark who may be working on ships operating under the flag of another country
that is not a member of the European Union. The Committee requests that the
Government provide information on whether seafarers ordinarily resident in
Denmark working on ships operating under the flag of another country are
provided with social security protection as required under Regulation 4.5
and the Code.

Additional documentation requested.

The Committee notes that the Government has omitted to provide some of the
documents requested in the report form. The Committee would be grateful if the
Government would provide the following documents and information:
approved document for seafarers’ record of employment (Standard A2.1, paragraphs
1(d) and 3; the relevant portion of any applicable collective bargaining agreement
(Standard A2.1, paragraph 2(b)); copy of the provisions in collective bargaining
agreements on the calculation of the minimum paid annual leave on a basis that
differs from a minimum 2.5 days per month (Standard A2.4, paragraph 2); an
example of the kind of documentation that is accepted or issued with respect to the
financial security that must be provided by shipowners, indicating that it covers
repatriation (Regulation 2.5, paragraph 2); compensation in the event of the death or
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long-term disability of seafarers due to an occupational injury, illness or hazard
(Standard A4.2, paragraph 1(b)); a copy of the relevant national guidelines for the
management of occupational safety and health on board ships (Regulation 4.3,
paragraph 2); a copy of the document(s) used for reporting unsafe conditions or
occupational accidents on board ships (Standard A4.3, paragraph 1(d)); a copy of a
report or review prepared by a welfare board, if any, on the welfare services
(Standard A4.4); a document on the objectives and standards established for flag
State inspection and certification system, including the procedures for its assessment
on the attainment of objectives and the application of standards. (Regulation 5.1.1);
a copy of the form used for flag State inspector’s reports (Standard A5.1.4,
paragraph 12); a copy of any documentation available informing seafarers and
interested others about the procedures for making a complaint (including that on
seafarers’ rights) (A5.1.4, paragraph 5); and a copy of a document on the onshore
complaint-handling procedures (Regulation 5.2.2).

FRANCE’

No Comments Posted

ITALY

No Comments Posted

7 Includes New Caledonia
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SPAIN

No Comments Posted

NETHERLANDS?®

No Comments Posted

MALTA

No Comments Posted

8 Includes Curacgao

MOVE/D2/SER/2013-51/2014-627/512.698853/512.698859
Annex I - Data supporting study findings Page 27



European Commission - Service contract regarding a study on the implementation of labour
supplying responsibilities pursuant to the maritime labour convention (MLC 2006) within and
outside the European Union

LUXEMBOURG

No Comments Posted

3. PSC / MOU Inspections and Reports

3.1. Reports from MOUs

Completed reports

The regional Paris Memorandum of Understanding (MOU) has published in 2015 the first
report that includes a list of deficiencies that had been identified on board ships, as well
as reporting a significant number of detentions of ships for MLC, 2006 related matters
in this first year following entry into force of the Convention. No similar reports have
been published so far from other MOUs or the US Coast Guard.

However MLC-related deficiencies are identified and duly noted in the Annual MOU
reports of Tokyo MOU, Black Sea MOU, and Indian Ocean MOU. The MLC-related
deficiencies are under the following seven categories: Crew certificates and
documentation; Working conditions; Living conditions; and four groups of labour
conditions (social security; conditions of employment; accommodation, recreational
facilities, food and catering; and health protection and medical care).

Recorded MLC-related Deficiencies by Paris MOU

During the first 12 months (20 August 2013- 20 August 2014)° following the MLC, 2006
implementation the Paris MOU inspection results showed that 113 ships were detained
by one of the Paris MoU Authorities for MLC-related deficiencies, representing 17.4% of
the total number of detentions (649) in the Paris MoU. During this period 7.4% (3,447)

° Only the member States of the Paris MoU which have ratified the MLC on or before 20 August 2012 were
entitled to conduct PSC inspections on MLC requirements from 20 August 2013. As a result the following
twelve member States started enforcing the MLC, 2006 from 20 August 2013: Bulgaria, Canada, Croatia,
Cyprus, Denmark, Latvia, the Netherlands, Norway, Poland, the Russian Federation, Spain and Sweden.
During the first year of implementation, the following member States began to enforce MLC, 2006: Belgium,
Finland, France, Germany, Greece, Italy, Lithuania, Malta and the United Kingdom, bringing the total to 21
(Paris MOU, 2014, p.1).
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of the total number of 46,798 deficiencies recorded was linked to the MLC, 2006, while
160 (4.6%) were marked as a ground for detention resulting in 113 detained ships.
Detainable deficiencies were most frequently recorded in the areas “health and safety
and accident prevention” (43.1%), “payment of wages” (39.5%), “manning levels for
the ship” (28.6%), “food and catering” (15.4%) and “accommodation” (10%) (Paris
MOU, 2014, p.1).

There were 17 cases of deficiency in the “Area 5- Use of any licensed or certified or
regulated private recruitment and placement service for seafarers” representing 0.49%
of the total MLC deficiencies. None of these led to the detention of the inspected ships.
184 MLC deficiencies concerning “Area 4- Seafarers’ Employment Agreement” were
recorded, representing 5.34% of the total MLC-related deficiencies; from these 15 cases
were detainable MLC deficiencies. With regard to “Area 13- On-board complaint
procedure”, 89 MLC-related deficiencies were recorded (2.58%), from which 4 were
detainable (Paris MOU, 2014, p.3).

The representative of a classification society!® mentioned that 39.5% of 3477 MLC-
related deficiencies recorded by the Paris MOU in the first 12 months of the MLC, 2006
implementation were related to the seafarers’ payment of wages. With regard to
seafarer employment- related deficiencies, there were missing documents, missing CBA
or SEA not in accordance with national requirements.

Other MLC-related deficiencies in Annual MOU Reports

Memoranda of Understanding on PSC annually publish a report on the recorded
deficiencies; the period such reports cover is from 1% January to 31 December. The
annual reports do not provide specific detailed information on the implementation and
compliance with the requirements of the MLC, 2006, however certain categories of
deficiencies are related to the MLC, 2006 standards. These are: crew certificates,
working and living conditions, and labour conditions.

The 2014 annual report of Tokyo MOU on PSC mentions that “an increase has been
observed in deficiencies relating to MLC 2006 and hours of rest stemming from the CIC
of 2014” (Tokyo MOU, 2014, p.13). More specifically, in 2014 Tokyo MOU on PSC in the
Asia-Pacific region recorded in total 91175 deficiencies. From these, and in relation to
the MLC, 2006 8634 were recorded (representing 9.5%), More specifically, the MLC-
related recorded deficiencies included: 1534 deficiencies were in Crew Certificates, 529
deficiencies in living conditions, 4134 in working conditions, and with regard to labour
conditions, 74 deficiencies on the minimum requirements for seafarers were recorded,
363 on the conditions of employment, 1017 on accommodation, recreational facilities,
food and catering, and 983 on health protection, medical care, and social security
(Tokyo MOU, 2014, p. 32). The results from the Tokyo and Indian Ocean Memoranda
are depicted in .

1 DNV-GL. Personal interview in the European Manning and Training Conference in April 2015.
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Figure 1.

Figure 1 - Tokyo MOU MLC, 2006 related deficiencies compared to total deficiencies in
2014 (%)

Labour conditions: H 3%
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Note: Results refer to the period January 1- December 31, 2014

Indian Ocean MOU on PSC in its annual 2014 report presented a total number of
16856 deficiencies in 2014, from which 1595 were MLC-related (representing 9.5% of
total deficiencies). More specifically, 916 were relevant to the working conditions
(5.43%), 324 were related to crew certificates (1.99%), 188 related to labour
conditions and conditions of employment (1.12%), 167 considered living conditions
(0.99%) (Indian MOU, 2014, p. 22).

Figure 2 - Indian Ocean MOU MLC, 2006 related deficiencies compared to total
deficiencies in 2014 (%)

Labour conditions: H 1%
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Note: Results refer to the period January 1- December 31, 2014
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The Black Sea MOU on PSC includes statistics of MLC-related deficiencies and
detainable deficiencies (see Figure 3 below). The living and working conditions
deficiencies reached 8.5% of the total deficiencies in 2014, and 2.77% of the total
detainable deficiencies. Labour conditions (health and protection, medical care and
social security) counts 5.93% of the total deficiencies, and 1.78% of the detainable.
Crew certificates and documentation reached 1.89% of the total deficiencies, but 3.75%
of the total detainable deficiencies. In total, MLC-related deficiencies recorded 16.32%
of the total deficiencies and 8.3% of the detainable deficiencies in the Black Sea region
in 2014 (Black Sea MOU, 2014, p.8).

Figure 3 - Black Sea MOU MLC, 2006 related deficiencies compared to the total and the
total detainable deficiencies in 2014 (%)
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Note: Results refer to the period January 1- December 31, 2014

The representative of a Seafarers’ Trade Union in an MLC non-ratifying LSS outside the
EU noted that there are some "Problems with PSC inspections for the Black Sea fleet, as
too many failures reduce 'success’ rates of inspectors, and therefore they avoid
inspections.”

The following figure summarises the results of the three Memoranda concerning the
MLC-related deficiencies in comparison to the total deficiencies recorded in the period
1%t January to 31 December 2014.
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Figure 4 - MLC, 2006 related deficiencies compared to total deficiencies in 2014
recorded by Tokyo, Indian Ocean and Black Sea MOU on PSC
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Concentrated Inspection Campaigns (CIC) on MLC, 2006

Concentrated inspection campaigns (CIC) focus on specific areas where high levels of
deficiencies have been encountered by PSC Officers, or where new convention
requirements have recently entered into force, as in the case of the MLC, 2006. Usually,
campaigns take place yearly over a period of 3 months (September - November) and
are combined with a regular inspection®!.

In the Committee meeting of Paris MOU dated June 2nd, 2015, and attended by
members of the Paris MoU, the European Commission, EMSA, Montenegro, observers
from the International Labour Organization, US Coast Guard, Vifia del Mar Agreement,
Tokyo MoU, Caribbean MoU, Mediterranean MoU, Indian Ocean MoU, Abuja MoU and
Black Sea MoU, it was decided on carrying out a CIC in 2016 to verify compliance with
the MLC, 2006'2.

3.2. THETIS results on the selected FS and LSS

THETIS is the information system introduced by the European Maritime Safety Agency
(EMSA) that supports the new Port State Control inspection regime (NIR); it is
considered crucial for the implementation of the new regime, which is laid down in the
new Directive 2009/16/EC on Port State Control and its four implementing regulations.

1 https://www.parismou.org/inspections-risk/inspection-types/concentrated-inspection-campaign

12 https://www.parismou.org/paris-mou-agreed-inspection-campaign-maritime-labour-convention-2016
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The system serves both the EU Community and the wider region of the Paris
Memorandum of Understanding on PSC (Paris MOU) that includes Canada, Iceland,
Norway and the Russian Federation. It also interfaces with a number of other maritime
safety-related databases including those of the EU-recognised classification societies,
Community and national information systems and other port State control regimes so
as to exchange data and provide a full picture for the inspector. THETIS is available
online®3.

An examination of the recorded MLC related- deficiencies from inspections were
conducted in the period the date from 20 August 2013 (date of the MLC, 2006
implementation or other if latter) until 20 August 2015 showed that MLC ratifying
countries had almost the same percentage of MLC-related deficiencies to total number
of inspections with the MLC non-ratifying countries. More specifically, EU members and
MLC-ratifying had reached an 8%, non EU MLC-ratifying reached 12%, while non MLC
ratifying countries outside the EU reached 10% of MLC-related deficiencies to the total
number of deficiencies for the period from the implementation of the MLC, 2006 to 20
August 2015. There were no records for Romania, which is an EU member that has not
ratified the MLC, 2006. More details in the following figure.

Figure 5 - Numbers of MLC-related deficiencies to total number of inspections on ships
registered to the selected countries of the study, from the implementation date of the
MLC, 2006 until 12 May 2015.
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Source of data: THETIS

Table Notes
1: Numbers represent the 25 countries of the study.

2: The date of the MLC, 2006 implementation is 20 August 2013, or other if latter in some states.

13 https://portal.emsa.europa.eu/web/thetis
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3: “EU MLC”: EU member States that have ratified the MLC, 2006 as per study sample; “EU non MLC”: EU
member States that have not ratified the MLC, 2006, as per study sample; “MLC”: MLC ratifying countries
outside the EU, as per study sample; “non MLC"”: MLC, 2006 non ratifying States outside the EU, as per study
sample.

Among the selected FS and LSS of the study, the highest percentage (33%) was in the
case of Indonesia-flagged ships where among three inspections, there was one recorded
deficiency. Also, Bulgarian-flagged ships reached 15% (2/13 MLC-related deficiencies
per number of PSC inspections), followed by Malaysia (20%- 1/5), Poland (14%- 3/22),
and Spain, Russia and Indonesia (with 13% each, i.e. 4/32, 35/275 and 1/3
respectively). The lowest percentage was recorded in Philippines, France and Morocco -
flagged ships (with O deficiencies in 28 inspections, 0/26 and 0/5, respectively). There
were no records concerning Romania and Myanmar- flagged ships, which is explained
from the low fleet size of these countries and the low percentage of such-flagged ships
to have reached ports covered by the Paris MOU, and thus, THETIS.

Table 2 summarizes the number of THETIS recorded inspections and the MLC related
deficiencies, in comparison to the fleet size (in number of flagged ships, as stated in
UNCTAD, 2014) of the selected countries of the study.

Table 2 - Comparison of fleet size, THETIS PSC inspections and MLC-related deficiencies
since the implementation of the MLC, 2006 to date

No. of MLC-
related MLC-related
deficiencies / deficiencies/
Fleet size No. of PSC THETIS PSC
(No. of inspections on inspections
Profile Country ships) flagged ships (%)
Bulgaria 81 2/13 15%
Italy 719 2/44 5%
Croatia 112 1/13 8%
Cyprus 355 34/327 10%
Denmark 955 4/111 4%
France 442 0/26 0%
EU members | Germany 3699 3/57 5%
MLC ratifying | Greece 3826 5/73 7%
SHEHED Luxembourg 77 1/28 4%
Malta 33 57/573 10%
Netherlands 1234 14/338 4%
Poland 140 3/22 14%
Spain 217 4/32 13%
United
Kingdom 1233 4/79 5%
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EU member,
MLC not
ratified Romania 94 0/0 no records no records
Malaysia 602 1/5 20%
MLC ratifying | Morocco 34 0/5 0%
outside the EU | philippines 367 0/28 0%
Russia 1734 35/275 13%
China 5405 1/41 2%
India 702 1/10 10%
MLC non  I'1h donesia 1598 1/3 33%
ratifying,
outside the EU | Myanmar 36 0/0 no records no records
Turkey 1547 26/253 10%
Ukraine 409 31/281 11%

Note: Period covers the implementation date of the MLC, 2006 in each selected country
(20 August 2013 or other) until 20 August 2015.

4. Summary results from Country Profiles

Separate country profiles have been developed for the target countries, which include
information from the desktop research, the stakeholders’ interviews and other primary
and secondary data. The content of the country profiles comprises:

a)
b)
c)

d)

e)

F)

9)

h)

Category of state (MLC ratifying/ non ratifying state, EU/ non EU member)
National maritime labour information (fleet and seagoing labour statistics)
Contact information of state’s competent authorities

Comments from ILO's Committee of Experts on the Application of Conventions
and Recommendations (CEACR)™*

Results from THETIS, regarding MLC-related deficiencies (crew certificates,
working and living conditions, and the 4 categories of labour conditions) for the
period August 20, 2013 (expect the countries when implementation started in a
later date) to August 20. 2015.

Status of RPS (public/ private/ job placement websites)

RPS licensing/certification/ other regulatory system and RPS supervision results

Seafarers’ insurance, social security and CBAs (if any)

* The ILO body examining the application of ratified Conventions.
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i) Other issues (complaint handling procedures and results, cooperation with other
countries)

j) Special notes and recommendations by the study team

k) Sources of primary and secondary data.

Full country profiles are included as Annex III to this report.

Table 3

presents the

summary

licensing/certification and supervision system.

results

concerning

the RPS operation,

Table 3 - Summary results concerning the RPS operation, licensing/certification and
supervision system

Officially
published
licensed RPS
private licensing/certification/regulation
Country Public SRPS Private SRPS SRPS system
Bulgaria 80 | Y'° MANDATORY registration
Italy unknown N MANDATORY
210
China 1 | (unofficialy) N MANDATORY
33
Croatia 1 | (unofficially) N MANDATORY Licensing
None officially.
132
unofficially as NO licensing for SRPS.
branches of Voluntary certification from ROs
Cyprus 3 | foreign RPS N acceptable.
Denmark 0 4 | yi® VOLUNTARY
France unknown unknown unknown UNKNOWN
Germany 1 66 | Y/ MANDATORYinspection of RPS.
1 (Hellenic None officially.
Port Many exist as
Authorities branches of NO legislative framework for
Greece operate as its' | foreign RPS N private RPS

15

www.gli.government.bg/intermediaries/intermediary_activity/marine/?page=1

16

www.dma.dk/Manning/Sider/RecruitmentPlacementServices.aspx

17

www.deutsche-flagge.de/de/besatzung/seearbeit/arbeitsvermittlung-seeleute/arbeitsvermittlung#liste

Annex I - Data supporting study findings
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branches)
India 2 339 | Y8 MANDATORY
Indonesia unknown unknown unknown UNKNOWN
Luxembourg 0 O|N NO licensing system.
Malaysia 0 4| y®¥ MANDATORY licensing.
20
Malta unknown (unofficially) N UNKNOWN
1 not specific
Morocco to seafarers unknown N VOLUNTARY
0, although
Myanmar allowed 163 | N MANDATORY licensing.
1 not specific
Netherlands | to seafarers 6 (unofficially) | N MANDATORY
Philippines 0 824 | Y?¥° MANDATORY.
586 each
basic regional
“polish
administrative
unit” has
public RPS
but practically | 67 private
only few | RPS registered
(Szczecin, | but and only
Gdynia, | 47 has VOLUNTARY licensing, but
Kotobrzeg, | approval MANDATORY AFTER 1/1/2016.
Ustka) can | certificate Supervision annually by
serve for | from Director of Maritime Offices
Poland seafarers. | administration. | Y* (Gdynia, Szczecin and Slupsk)
MANDATORY licensing by the
Romanian Naval Authority,
Romania 0 114 | Y?? voluntary certification by ROs.
MANDATORY licensing from
N FMS. Voluntary licensing
(possibly system from Russian Maritime
incomplete | Register of Shipping (ISO
official certification) and/or from
Russia 0 391 | lists) Ministry of Transport's

18

www.dgshipping.gov.in/Content/RPSAgencies.aspx?menu_id=310

19

www.marine.gov.my/jlmeng/pic/article/MANNING_AGENCIES_15Dec2014pdf.pdf

20

www.poea.gov.ph/cgi-bin/agList.asp?mode=allSB

21 http://psz.praca.gov.pl/wybor-urzedu and http://www.ums.gov.pl/karty/IBZ/wykaz_agencji.pdf and

http://stor.praca.gov.pl/portal/#/kraz/wyszukiwarka

22 http://portal.rna.ro/SiteAssets/PDF/crewing.pdf

23 http://www.fms.gov.ru/opendata/7701549553-reestrlicenzmoryaki and

http://www.sur.ru/en/moryak/crewing-companies

Annex I - Data supporting study findings
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Autonomous non-profit
organisation "Center for
Coordination and certification
services for the recruitment and
employment of seafarers on
ships under foreign flag" (ANO
CFB)
unknown
(unofficial
source
mention 13,
however
unclear which
are specific on
Spain 1 | seafarers) unknown MANDATORY
183
Turkey 1 | (unofficially) N MANDATORY permission.
77
Ukraine 1 | (unofficially) N UNCLEAR if mandatory.
United
Kingdom 0 80 | N VOLUNTARY.

Table 4 below presents the summary results concerning the social security branches
covered by the national social security system of the selected countries®. It is
important to note that during the workshop an inconsistency was found with regards to
the stated social security branches. Also, in the case of Germany there is a different
number of social security branches covered for nationals working on national flagged
ships, and a different number for foreigners working on national flagged ships. The ILO
representative stressed the importance of all states to provide correct and updated
information to the ILO Office.

Thus, the information in the table has to be viewed with caution, because it is unclear if
the covered social security branches apply to all citizens, to national seafarers who work
on national flagged ships or seafarers who work on ships flying any flag.

24 Data presented in the table stems from ILO official website; individual country information
submitted to the ILO.
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Table 4 - Summary results concerning the social security schemes of the targeted

countries
Social security branches at time of ratification
Emp-
loy- In- Un-
Country medical | Sick- ment | old- Mat- vali- | Sur- employm
care ness injury | age family | ernity | dity | vival -ent
Bulgaria 6|Y Y Y Y N Y Y N N
Italy 8| N Y Y Y Y Y Y Y Y
Netherlands 8|Y Y N Y Y Y Y Y Y
Croatia 91Y Y Y Y Y Y Y Y Y
Cyprus 4 1Y Y Y N N N Y N N
Denmark 4 1Y Y Y N N Y N N N
France 91Y Y Y Y Y Y Y Y Y
Germany 41Y Y Y Y N N N N N
Greece 91Y Y Y Y Y Y Y Y Y
Luxembourg 9 | N Y Y Y Y Y Y Y Y
Malta 3|Y Y Y N N N N N N
Poland 8|Y Y Y Y N Y Y Y Y
Spain 4 |Y Y Y N N N N N Y
United
Kingdom 8|Y Y Y Y Y N Y Y Y
Romania 5]Y Y N Y Y Y N N N
Malaysia 3|Y Y Y N N N N N N
Morocco 7| N Y Y Y Y Y Y Y N
Philippines 8|Y Y Y Y Y Y Y Y N
Russia 8|Y Y Y Y Y N Y Y Y
China 6|Y Y Y Y N Y N N Y
India various, but not as per required by the MLC
Indonesia unknown
Myanmar 4 Y Y Y N N N Y N
Turkey 71Y Y Y Y N Y Y Y N
Ukraine 4 1Y N N Y N N Y N Y

Table 5 depicts the existence of CBAs for seafarers in the selected countries, and the
availability of such in English.
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Table 5 - Summary results concerning the CBAs in the target countries

Country CBA for seafarers®® CBA in English
Bulgaria No national CBA not existent
Italy unknown. unknown

1 national and 4 bilateral with Hong
China Kong, Taiwan, Norway and Singapore Y

1 +1 (Collective Agreement for Croatian

National crew between Seafarers’ Union

of Croatia and Croatian Shipowners’

Association ,Mare Nostrum", and another

with Maritimae Regionis Ltd). Also ITF
Croatia CBAs in use. Y

1 national CBA for Cypriot seafarers on-

board Cyprus- flagged ships is available
Cyprus on a voluntary basis. Y
Denmark No national CBA

Yes, but non obligatory (unknown exact
France number) N

2 NON OBLIGATORY (Manteltarifvertrag
Germany See & Heuertarifvertrag ) Y

7 in total. 1 national CBA for Greek

seafarers on Greek-flagged ships and 6

NON OBLIGATORY CBAs for different

categories of Greek seafarers working on

ocean going and short sea shipping ships

and passenger ships with FOC flag (last 2 are officially
Greece updated 2012) translated.
India 1 in collaboration with ITF Y
Indonesia unknown unknown
Luxembourg not existent not existent
Malaysia No CBA

No national CBA, but ITF CBAs probably
Malta used. Y (ITF's CBA)

1 (NON OBLIGATORY). Once a collective

agreement has been drawn up, it

remains open to any employer or
Morocco professional organisation to join it Y (ITF's CBA)

1 Myanmar CBA for Seafarers issued by
Myanmar Tripartite Committee unknown

% The terms “obligatory and non obligatory” are used herein. According to the fundamental principles of
collective bargaining, it is the autonomy of social partners whether they enter into negotiations and they
conclude a CBA. That CBA can be at company level, by sector or general applicable. Thus, obligatory means,
that if there is a national CBA in place, seafarers sailing on ships flying the flag of that Member State are

obligatory covered by that CBA.
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Country CBA for seafarers?® CBA in English
Yes, but non obligatory (unknown exact
Netherlands number) unknown.
Philippines 1 and 43 bilateral labour agreements Y
1 CBA bilateral with Norwegian
Poland Shipowners' Association unknown
No national CBA (is pending). ITF CBAs in
Romania use. Y (ITF's CBA)
1 national (NON OBLIGATORY). Russian
seafarers can be covered by Seafarers
Union of Russia CBA, Union of Water
transport workers, or any other Unions.
Collective agreements can be developed
between employer and woekrs. ITF CBAs
are in use, and bilateral agreements with
Russia Norwegian Shipowners' Association. Y
Spain unknown unknown
Turkey No national CBA, but ITF CBAs in use. Y (ITF's CBA)
Ukraine 1, Non obligatory unknown
1 CBA for UK seafarers has been
United negotiated by ITF, with input from
Kingdom Nautilus International Y

5. Summary results from Workshop

The following provides a summary of the issues raised and discussed during the
implementation workshop. This summary has been assembled by subject matter and
includes information provided and discussions that took place in all of the workshop
plenary sessions, including the final closing session.

RPS definition and certification

Participants proposed that the definition should be based on the characteristics/function
of the services provided rather than the form (website or physical presence); if the
organisation provided information only about seafarers (i.e. lists of CV’s) it was not
considered as an RPS; if the organisation used this information to provide a list of
suitable candidates to a prospective employer based on some explicit criteria provided
to the organisation by the employer, it would be considered to be operating as an RPS.

However in one EU Member State there are companies providing information and
selection services for seafarers that not resident in the Member State and these are not
certified as RPS in the Member State, but in the state of origin of the seafarers. It was
suggested that they should be certified by the countries whose seafarers they “select”.
If for example a Philippine ship owner is employing foreign seafarers he can enter into
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agreements with foreign RPS. It was not clear if these RPS were required to operate in
accordance with Philippines regulations.

This EU Member State proposed to require licencing by ratifying countries where the
RPS is recruiting crew, e.g. Cyprus would not certify Philippines private RPS employing
Filipino crew on Cyprus flagged ships, because private SRPS are not regulated in
Cyprus.

When asked for information on the mechanisms that are in place to ensure compliance
with RPS in the UK and enforcement of the system, if there are procedures for regular
inspections of compliances, it was apparent that “employment businesses” and
“employment agencies” are not the same. It was explained that employment agencies
and employment businesses are both considered RPS under the MLC, 2006. The
distinction in the UK is that employment agency is not considered an employer. The
employment agency places the seafarer on the ship. The seafarer is then employed by
the shipowner, whereas the employment business places an individual on the ship
under control of the master, but remains his employer. In that case the salary is paid
by employment business and the ship owner has responsibility for the individual under
the MLC, 2006. In the UK, RPS must not be licenced, but they must be regulated. There
is a voluntary certification system as per MLC, 2006 standards. There are so far 69
voluntary certificated RPS in the UK. Not certified RPSs are still subject to the UK Law.
The Department of Business Innovation and Skills conducts standard inspections. The
ILO representative believed that in the UK there is a need to check national
mechanisms of control, inspection and supervision of all SRPS.

Although RPSs are said to be inspected in the UK, no list of inspected RPS is published,
neither relevant results. Classification societies explained that when operating in
countries that have ratified the MLC, 2006 national regulations applying to the MLC,
2006 are followed. If they do not exist, then the focus is on generic requirements
related to RPS issues as per MLC, 2006. It was suggested that in general, there are too
many RPS agencies’ so perhaps there should be a way to regulate the number of RPS.
However, directly limiting the number of RPS would be against free competition
conditions and is therefore unacceptable and against the freedom to provide services
and freedom of establishment. The requirements for the RPS should be raised and the
agencies that meet them should be able to operate in the market. It was also
underlined that the MLC, 2006 states that undue proliferation of RPS should not be
encouraged.

Although licensing should be a prerequisite for RPS, but there should be more focus on
auditing and controlling. Monitoring of the agencies should be more transparent. It
should ensure that RPSs implement MLC, 2006 regulations in their operating systems.

It was generally agreed that the current definition is appropriate for all categories of
RPS.

A list of all certified RPS should be available in one place, for example on an official

webpage, with name of the agency, address, date of issue of certificate and date of
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expiry. Also there should be information about the competent authority seafarers can
turn to in case of problems.

RPS compliance and compliance costs

It was mentioned that the world maritime labour and shipping markets are in a
transition period after the MLC, 2006 implementation, and there are first achievements.
It was noted that there is no confidence yet on the system functioning; problems exist
in MLC non-ratifying countries”. The whole system is relying on the cooperation of flag
and port states, seafarers and ship owners. There are enough standards, but most
important remains their enforcement in terms of MLC, 2006. It was highlighted by most
of the delegates that no new or additional regulation is needed.

As the need for more training regarding the requirement of the MLC has arisen, RPS

operational costs and workload have increased and there is more “red tape”?®.

One manning agency claimed that it is difficult for RPS to become compliant with the
MLC, 2006; especially for the small RPS which do not have established quality
standards. Difficulties arise also from the fact that there are no clear explanations of the
MLC requirements and there is no understanding. For example, a question was raised
with regards to cases of abandonment and who has the responsibility to pay the crew?
In this respect, reference was made to the 2014 MLC amendments which include,
among others, a financial security system in case of abandonment?’.

RPS agencies are held responsible for third party mistakes. In the MLC, 2006 there is no
limitation of liabilities. Local governments need to put limitation of liability; otherwise it
is too heavy a burden for the RPS to bear.

The question of certification is also problematic. For small RPS agencies it is considered
too expensive. Especially when there are a number of companies that issue certificates
on different levels, the RPS have to pay several times for receiving a certificate by each
one of them. “Each country should issue one standardised certificate for the RPS
agencies. With one document a lot of time and money would be saved, that are now
wasted for issuing several different certificates”. In Poland there are numerous certified
agencies, but that does not mean they are of high quality. According to the MLC, 2006
every seafarer has the right to get a job without paying for placement services, but
then the question arose as to how the RPS can maintain quality, when this entails a
high cost.

It was pointed out that vessels must fulfil the requirements of the MLC, 2006 in order to
have the flag of an MLC country and the flag is a simple proof that the ship is compliant

%% Generally assumed to refer to additional clerical work due to certifications and approvals that must be
obtained and reviewed.

27 http://www.ilo.org/global/standards/maritime-labour-convention/WCMS_246823/lang--en/index.htm
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with the MLC, 2006. In a similar way, there should be one simple proof whether an RPS
agency is compliant — one document proving compliance.

The matter whether RPS delivers quality crew or not is subjective. Another problematic
area is that there is no standardised agreement between the RPS and the seafarers,
describing seafarers’ rights, RPS obligations, which has power of attorney and has the
right to sign the employment agreement.

Seafarers awareness

It was repeatedly emphasised that seafarers should know which are the certified RPS
and should be aware of the importance of using certified agencies. "There are some RPS
that just promise services, and when they take the money, they disappear”. Shipowners
are more trained to find reliable information and are more capable of finding
trustworthy agencies, while the seafarers do not have so much experience and it is
more difficult for them. It is important to raise the seafarers’ awareness about the
problem. Some interesting examples were mentioned by trade unions from India and
Philippines mentioning that they organised training sessions for seafarers to raise
awareness. Such training is perhaps more crucial for the new seafarers who are
inexperienced. In any case all seafarers should have a reliable source of information to
check which RPS is certified/ licensed.

Training of seafarers

Seafarers need to receive training on the rights and obligations under the MLC, 2006
before getting on board. It was stressed that the RPS should provide this training,
because on board other seafarers do not have the time to train them. Concerns were
raised as to how this cost could be covered. Should it be (and/or is it already being)
born by the seafarer and are seafarers considered employed (thus liable to paid wages)
during any on-shore training period? One proposal was that short training should be
provided to seafarers by educational institutions, for example in the form of brief
professional orientation programme at school. Further examination on the maritime
education and training programmes of the various FS and LSS is needed in order to
investigate of such knowledge is provided and to what extent.

It was mentioned that in the Philippines, private RPS offer a predeparture orientation
system for seafarers (although not clarified if this is required by the law), and the RPS
issue a certificate of attendance for the seafarers who have undergone training before
boarding a ship. EU RPS thought that the approaches used in the Philippines could also
work in the EU, because the conditions in European countries are very different. One
suggestion was that predeparture seminars should be organised for seafarers and they
should be offered before signing the contract, so that seafarers are aware of their rights
and duties before they they sign-on. Also, ITF international, ETF in Europe and the
national trade unions, where such exist, could play a role in awareness raising of
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seafarers in terms of their rights and obligations under the MLC. Participants agreed
that due to the rather short time that the MLC, 2006 is in force (only 2 years), it takes
more time before all seafarers are aware and all mechanisms pertaining to the MLC,
2006 are implemented.

Working days in Contracts

Differences were identified in the period of employment, and more particularly, whether
this could be extended, and if the contracts included a month of holidays within the 12-
month-period, or after it. The ILO representative commented that agreement
termination is not needed, since it can be made for indefinite period. In terms of annual
leave, seafarer cannot work for 12 months without holidays. After 12 months
maximum, seafarers have the right to take the leave, because it is a matter of fatigue.
The MLC, 2006 in Regulation 2.4 and Standard A2.4 states that seafarers have the right
to paid annual leave from the time their contract starts. The annual leave shall be
calculated on the basis of 2.5 calendar days per month of employment. So the seafarers
are building up entitlement to paid leave from the moment that they start their
contract. However in practice this entitlement is not always respected as some
seafarers work 12 months or more without being given annual leave, let alone paid
annual leave. Within the EU the entitlement to paid annual leave is included in Directive
1999/63/EC as amended by Directive 2009/13/EC, which is apparently not always
respected in practice.

Publishing list of certified RPS

Delegates mentioned that it is difficult to create a common RPS list for publication,
especially taking into account the issue of harmonisation, as in different countries
different standards apply.

EU inspection of private RPS

This could be similar to the EU team of STCW inspectors, but as licensing is done on
national level this was not considered as an appropriate approach. Also, it was
mentioned that there is no legal base for such inspections from an EU body, as in the
case of STCW Convention.

PSC inspections

PSC examine seafarers' recruitment and placement in terms of more general issues.
PSC are not over-familiarised with the RPS under the MLC, 2006. Social security is not a
responsibility of PSC to examine. Such responsibilities are not clearly defined under the
MLC, 2006.

It was stressed by the delegates that procedures for the PSC need to be further
clarified. PSC needs to avoid disadvantaging the seafarer and there should be a
stronger focus of PSC to train and allocate more specialised PSC officers.
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Capacity building for PSC controls for both ratifying and non ratifying countries in terms
of Regulation 1.4 of the MLC, 2006 was stressed.

It was mentioned that the level of inspections between FS or PSC in different ports is
highly varying; Paris MOU is a good example.

It was noted that in Panama, it is difficult to dedicate PSC officers on the MLC, 2006 due
to limited resources.

Insurance

RPS agencies were considered not eligible to enter P&I clubs, because they are only for
shipowners. Thus, RPS should have another type of insurance. P&I clubs are intended to
protect the shipowners and cannot insure RPS too, since there will be a conflict of
interest. At the same time, RPS agencies really need an insurance to cover the risks
they are exposed to. According to Regulation 1.4 of the MLC, 2006 RPSs are responsible
for unpaid wages, which is a major liability and needs to be insured.

It was mentioned that not all shipowners are insured in P&I clubs; some choose
between P&I clubs and private insurance. The question was whether P&I club insurance
is sufficient to cover the MLC requirements in every aspect. For some countries it does
not matter which organisation issues the certificate of insurance (whether it is a P&I
club or a private insurer). Other countries have specific rules, for example they state
that P&I clubs cannot insure.

Certainly there should be an insurance to cover the risks which the MLC, 2006 entails,
but it is still unknown where it will come from - P&I clubs or private insurers, or a
combination. Whether the seafarers will be individually insured is a choice of the
"buyer" of the insurance, the shipowner, who will decide whether to have a group
insurance or individual insurance for the crew.

Sometimes the individual insurance does not have particular benefits for the seafarer.
For the crew it is more important to be insured, than whether it is in individual or group
scheme. In addition, there are often administrative and practical issues as individuals
have to receive their insurance cards.

Complaints procedures

Some delegates noted that the procedures for seafarers’ complaints should be open and
transparent. Seafarers have to be able to choose between complaining to the union,
addressing their complaints directly to the captain or to a person of trust chosen from
the crew. Generally seafarers are concerned about their anonymity and they fear being
"bullied" if they complain. Seafarers seem to prefer to use the traditional methods of
going to the trade union representative or to seafarers' missions. In any case, there
should be adequate machinery in place for investigating complaints.
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It was stated, that there is no actual problem with the complaint handling procedure.
The problem in fact is more the implementation of this procedure. An example where a
complaint was handled by flag state and handed to the company showing the name of
the seafarer was given. This shows that especially confidentiality needs to be given, to
make a complaint procedure effective and useful. Otherwise, seafarers may face
problems, as their name is given along with the complaint.

The workshop revealed that in the Black Sea region seafarers are mostly not aware of
the complaint procedures. During onboard inspections it needs to be explained to them
how to fill out forms and relevant documentation, as they seem to be unaware of the
procedure; this guidance could be provided by ITF inspectors®.

In Russia there is no official procedure for complaints onboard due to bureaucracy
problems. Nevertheless almost every ship owner has a procedure for complaints on
board. No particular complaint procedure for crewing agencies exists.

It was overall agreed that the most complaints noticed are with regard to unpaid
wages. Especially the Philippines and India receive complaints from passenger liners,
mostly because of non payment of repatriation expenses, and also cases where
repatriation costs were charged at them.

There are issues with regard to the confidence in the procedure, and a fear to complain
against the RPS.

Definition of Seafarers

There seems to be a problem with the definition of seafarers, as there are differences
between countries. For example, one of the participants explained that in the
Philippines cadets are considered and treated as seafarers, but in Panama they are not,
because they are considered just trainees. Currently and according to the MLC, 2006
the FSs have the freedom to define and that is why different states have different
interpretations of the definition of ‘seafarer’”. A few delegates mentioned that they

% The ITF has a network of around 130 Inspectors. They are based in around 43 ports around the world. They
are trade union officials who are either full time or part time working as ITF inspectors. Generally they do not
assist with the regular Port State Control. The job of the ITF Inspectors is, according to the information on the
ITF's website, to help crew on flag of convenience ships or other seafarers who cannot be represented by a
national trade union affiliated to the ITF. They inspect ships calling in their ports, to ensure that the seafarers
have decent pay, working conditions and living conditions on board. They conduct routine inspections and also
visit ships on request of the crew. If necessary they assist with actions to protect seafarers' rights as
permitted by law. More information on what an ITF inspector can doavailable online:
http://www.itfseafarers.org/what-inspector-can-cant-do.cfm

% The MLC contains a definition of seafarers. However, indeed it is quite a large definition. In case of doubt
the MLC says that the national authority in consultation with social partners decides. Furthermore, there is a
resolution of the ILO that also provides indications.
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consider a uniform definition of seafarers should be applied, that, there should be
standardisation, so that same rules apply everywhere, and cadets should have the
same status everywhere.

Employment of seafarers from non ratifying states

Regarding the question about employing seafarers from MLC non ratifying countries, a
delegate stated that from a shipowner’s point of view, it is not a problem to hire
seafarers from non-ratifying states, as long as they have the necessary qualifications.
For example, seafarers from Ukraine continue to be hired even though the country has
not ratified the MLC, 2006. It is generally believed that there is no hindrance to hiring
crew from MLC nn ratifying LSS.

One participant agreed that shipowners care more about qualification. He said that
when they turn to a manning agency to look for crew, they treat them as if they are
from an MLC ratifying country, so they have to comply with the requirements of the
MLC, 2006. Otherwise the shipowner will simply use another manning agency to hire
qualified seafarers.

The RPS has to comply with the requirements of the flag state of the vessel, so the
crew has to cover the standards of the FS, regardless of whether they come from an
MLC ratifying State, or not.

According to the MLC, 2006, regulations are incorporated into national legislation of the
countries, but the States have the freedom of interpretation. Therefore it was
mentioned "we have to refer to the national legislation, because it has higher power”.

Social Security and insurance coverage

There are at least three areas of social security provided, with medical provision
assigned to the ship owner. Overall discussed were the issues of social contribution
payments into different social security systems worldwide. In particular problems seem
to arise with regard to pension systems. The main proposal regarding this point was to
exempt the seafarer, and let them stay in the social security system of their country of
residence.

In the context of the EU rules on the coordination of social security, a problem was
signalled with the Al forms, which either were not given out by the competent national

social security organisation, or where given out too late°.

3 A1 Form is a Statement of applicable legislation, useful to prove that a posted worker or a person who
works in several countries at the same time, pays social contributions in another EU country. Further
information: http://europa.eu/youreurope/citizens/work/social-security-forms/index_en.htm
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Suggestions from stakeholders

Addressing the aims of the study, the representative of a classification society>!
suggested the following:

(1) EU countries need to provide web sites with lists of certified RPS for their
country - each EU country is different and there is no easy way to find this
information; (2) Commission could consider some form of higher level "“seal of
approval” (white list) world wide of RPS’s that achieve this standard, which would be
a world wide “seal” (as is done for equipment suppliers) and not dependent on the
work of ratified or state authorities; (3) Commission could push for annual reports
of (EU) Flag states to be comprehensive and to include details of the RPS they have
certified, the certification process, and all violations that they have found, in order
to explain there “sufficient” and “equivalent” interpretation of Reg 1.4; and (4) A
‘shame and blame’ approach could be adopted to 'bad’ RPS and seafarers could be
educated as to where to look for RPS certificates.”

6. Summary results from Seafarers’ Survey

As of September 24, 2015 a total of 519 seafarers had responded to the survey in the
English (478) and Russian (41) language versions. Of these responses, 303 completed
the survey in full, having answered a majority of the 74 questions. The majority of the
questions that were not addressed by the 216 respondents who did not fully answer the
survey, related to contracts and related terms of employment.

The table overleaf provides an analysis of the nationalities and crew positions of the
seafarers who responded to the survey in English. This table has been organised by the
following categories of states:

* Non-EU Labour Supplying States (LSS)
e EULSS
* EU Flag States

3 DNV-GL. Personal interview during the European Manning and Training Conference in April 2015.
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Table 6 - Survey Respondents (English)

Category

Counts
Second Third Cadet Eng,
Officer

Nationality

(Primary) Steward Rating Other No

Captain First

IMaster Officer Officer Officer Response

Non EU LSS China
India 2 3 1 2 5 1 1 2 16
Indonesia 1 1 1 1 4
Malaysia 1 1
Morocco 0
Myanmar 1 1
Philippines 4 4 5 7 105 6 7 8 23 1 170
Russian
Federation 10 6 6 3 1 15 3 1 2 47
Ukraine 2 1 3
[Turkey 2

EU LSS Bulgaria 2 1 1 4
Croatia 4 1 1 6
Greece 1 1 1 3
Italy 1 1
Poland 6 2 1 3 1 13
Romania 1 1 2 1 1 6

EU Flag States  [Denmark 4 6 1 1 1 1 2 4 20
Cyprus 1 1
France 5 7 1 1 14
Luxembourg 0
Germany 1 1 2
Malta 0
Netherlands 1 1 1 3
Spain 0
United Kingdom 3 1 1 1 3 2 1 8 5 25
Other State 21 7 13 4 6 27 4 4 4 2 92
No State 2 5 1 5 8 1 4 4 3 42 85

70 46 32 24 126 77 18 34 45 47 519

A detailed description of the results of the seafarers’ survey can be found in Annex IV
hereinafter.

7. Detailed Review of Study Findings

7.1.

Role of Competent authorities and RO’s

Most MLC ratifying countries have stated to the ILO a single competent authority for
MLC, 2006 matters. A second authority is stated from an EU MLC ratifying state (i.e.
Netherlands). There are cases outside the EU, where more authorities are involved (as
in Ukraine- MLC non ratifying state, and the Philippines- MLC ratifying state). The

existence

of multiple competent authorities may affect the consistency of

implementation processes; the “one-stop-shop” principle may be considered more
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efficient in the implementation of the MLC, 2006, as in other public administration
practices (Torres, 2004; ReSPA, 2015).

Less than half of the EU member and MLC ratifying states have stated in the ILO the
classification societies they authorise as ROs (varying from 5-7, all IACS members).
From the non EU members, only the Philippines have stated 7 ROs, also IACS members.
The selection of classification societies who are members of IACS is a vital choice for
the FS and LSS who pursue the fulfillments of international standards for safe shipping,
considering that 2/3 of the IMO member states contract with IACS members to check
the compliance of the ships flying their flags with international standards. As Vorbach
(2001, p. 7) notes, "generally speaking, governments possess neither the inspection
expertise required to uphold international standards nor the worldwide network of
surveyors needed to ensure compliance. Contracting for the assistance of private actors
indicates an effort to comply with international standards”.

7.2. Interpretation of key definitions

A representative of ICS®? noted that “on the vagueness of terms defined in MLC, the
view of the participants was that had the ILO attempted to make clarify definitions, this
would have further delayed the implementation of the MLC, 2006”. This was also
addressed by the representative of Intermanager®3, according to whom "“ack of clear
definitions is a major problem with MLC, but the convention would not have been
ratified if an attempt had been made to “clarify” definitions such as RPS, seafarer, etc.”

Definition of the seafarer

The representative of a classification society®® has noted that there is a confusion with
regard to the definition of the ‘seafarer’. While the definition covers all workers
including cabin and cleaning personnel, bar staff, waiters, entertainers, kitchen staff,
casino personnel and aestheticians, there cases that need more clarification. Workshop
delegates mentioned that well-known singers and models are not to be covered under
the definition, while cadets are considered seafarers in most of the FS, but not in all.
For instance, the Panama flag considers cadets as trainees and excludes them from the
MLC, 2006 definition, as mentioned by the representative of the Panama FS. In case of
doubt the MLC, 2006 says that the national authority in consultation with social
partners decides. Although the MLC, 2006 provides a definition of the seafarer (Article II
§1f), in practice there are different national interpretations. "In the event of doubt as to
whether any categories of persons are to be regarded as seafarers for the purpose of
this Convention, the question shall be determined by the competent authority in each
Member after consultation with the shipowners’ and seafarers’ organizations concerned

2 International Chamber of Shipping, UK. Personal interview in April 2015.
¥ Intermanager, Association of Ship Managers. Personal interview in April 2015.

3% DNV-GL. Personal interview at the European Manning and Training Conference in April 2015.
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with this question” (ILO Resolution VII concerning information on occupational groups>°,
pp. 4-6).
Definition of the shipowner

The definition of who the shipowner is related to the obligations of the shipowner
stemming from Regulation 4.2 of the MLC, 2006. The contractor party of the seafarer’s
SEA may be different from the ship owner, in the case of SRPS acting on behalf, or the
rare cases of bareboat chartering. In relation to this, a representative of a classification
society®® noted that the most common discrepancy in the MLC certification of RPS in
MLC non-ratifying countries is in respect to the SEA. "The deficiencies raised have been
in respect to the information required to be recorded on the SEA and in particular the
recording of the name of the MLC shipowner to establish the link between the SRPS and
that entity.” Also, a second representative of the International Chamber of Shipping
(ICS)*” commented that “As with all new international instruments, some initial
difficulties are to be expected as the various stakeholders enhance their understanding
the instrument’s terms and definitions. With regards to the MLC, 2006 there was
initially some confusion regarding the definition of 'shipowner’, however this issue was
resolved early on. Shipowners and shipmanagers (operators), and others, can be the
‘shipowner’ under the MLC ‘'shipowner’ definition which was purposefully drafted to
provide the necessary flexibility to reflect the diversity of employment relationships
within maritime crewing.” The representative of a classification society®® noted that "Not
all RPS operate in the same way — some are the crewing arms of large shipowners”.

According to the opinion of a representative of a private RPS in Croatia (EU member
MLC ratifying country)*® “[Trade] Unions want to force RPS to take on liability of
shipowners relating to seafarers’ employment agreements, where they are acting as
crew managers. RPS claim that they only sign the SEA on behalf of the shipowner, and
therefore should not be liable for the failure of the shipowner to adhere to the terms of
employment of the SEA (e.g. repatriation, bankruptcy etc). MLC is not clear on this
point. However the shipowners do not want RPS to act as the employer. Also, the RPS
do not wish to be the employer for contractual obligations, and issues may arise,
especially if they do not know well the Shipowner or the Shipowner is not a reputable
name in the industry.”

35 Online: http://www.ilo.org/wcmsp5/groups/public/---ed_norm/---

normes/documents/publication/wcms_088130.pdf

% Lloyd’s Register Marine, pre-workshop questionnaire, June 2015
37 International Chamber of Shipping. Pre-workshop questionnaire, June 2015.
3 DNV-GL. Personal interview at the European Manning and Training Conference in April 2015.

3 Croatia. Personal interview with the use of interview script in April 2015.
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In the case of Romania, an EU member that has not ratified the MLC, the representative
of a private RPS*® mentioned that “"Many owners, including cruise ships operators,
employing crew directly, approached manning agencies to act as their SRPS”.

It is important to note that there is no indication that European shipowners have any
motive or benefit from switching their ships’ flags from MLC ratifying to MLC non-
ratifying states. As mentioned by the representative of ICS*! “the MLC will only have an
attractive or positive effect on shipowners choice of flag (i.e. to flag with MLC Parties)”,
while the representative of a private RPS based outside the EU in the Philippines (MLC
ratifying LSS)*? commented that "It is evident with the preference [of European and
other shipowners] to choose flags that have ratified and implemented the MLC, 2006;
this aids in ships and crew to minimise any issues with PSC in order for an efficient and
smooth voyage of their ships.”

However, the representative of a classification society commented that “changes [in
flags] may have occurred where a Flag State is insistent that the MLC shipowner must
be the ISM DOC holder. In those circumstances it is possible that the ship manager
(ISM DOC holder) has not accepted the responsibilities imposed under national laws and
regulations and has moved the flag to a country that will allow the owner of the ship to
take full responsibility for MLC”*,

Definition of RPS

The MLC (2006) Article II, paragraph 1 (h) (Definitions and Scope) defines Seafarer
Recruitment and Placement Services (RPS) to mean:

“Any person, company, institution, agency or other organization, in the public or
the private sector, which is engaged in recruiting seafarers on behalf of
shipowners or placing seafarers with shipowners”

This definition was included in ILO Convention C179 on Recruitment and Placement of
Seafarers (1996) which was later incorporated to the Maritime Labour Convention
(2006), and mainly refers to RPS that are sometimes called “manning or crewing
agencies”*,

40 Romania. Questionnaire reply in March 2015.

4! International Chamber of Shipping. Pre-workshop questionnaire, June 2015.

42 Magsaysay Maritime Corporation, Reply to Pre-workshop questions received in May 2015.
43 Lloyd’s Register Marine, pre-workshop questionnaire, June 2015

4 ILO (2014). Handbook- Guidance on implementing the Maritime Labour Convention, 2006. Model National
Provisions, p.14. Available online: http://www.ilo.org/wcmsp5/groups/public/---ed_norm/---
normes/documents/publication/wcms_170389.pdf
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A Frequently Asked Questions (FAQ) about the Maritime Labour Convention, 2006
(March 7th, 2014)* document provides, in response to the question “What is a seafarer
recruitment and placement service?” the following guidance:

“Article II, paragraph 1(h) of the MLC, 2006 defines a seafarer recruitment and placement
service as “any person, company, institution, agency or other organization, in the public or
the private sector, which is engaged in recruiting seafarers on behalf of shipowners or
placing seafarers with shipowners”. Under Standard Al.4, paragraph 2, the Convention’s
requirements relating to private seafarer RPS apply where there primary purpose is the
recruitment and placement of seafarers or where they recruit and place a significant number
of seafarers. In the event of doubt as to whether the Convention applies to a private
recruitment and placement service, the question is to be determined by the competent
authority in each Member after consultation with the shipowners’ and seafarers’
organizations concerned.”

RPS can operate under different schemes and with differing interpretations of MLC's
RPS definition, as has been duly noted during the interviews with some stakeholders?®,
including independent manning agencies, crewing companies, ship management
companies, branches of shipping companies and web job boards.

Workshop participants proposed that the definition should be based on the
characteristics/ function of the services provided rather than the form (website or
physical presence); if the organisation provided information only about seafarers (i.e.
lists of CV’s) it was not considered as an RPS; if the organisation used this information
to provide a list of suitable candidates to a prospective employer based on some explicit
criteria provided to the organisation by the employer, it would be considered to be
operating as an RPS. The case of the UK was discussed in the workshop, where,
according to the representative of the UK Maritime & Coastguard Agency*’, the RPS are
divided 