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EXECUTIVE SUMMARY
Background

1. Regulation 261/2004 introduced new rules on comgérs and assistance for air
passengers in the event of denied boarding, catiosl§, long delays and involuntary
downgrading. In 2006, the European Commission ecteéd Steer Davies Gleave to
undertake an independent review of its operatich r@sults. The study found that
there had been a number of difficulties, arising particular from ineffective
enforcement in a number of Member States, and dbethat the wording of some
parts of the Regulation left room for interpretatio

2. In April 2007, the Commission issued a Communicato report on the Regulation,
which concluded that a substantial improvement vempiired. It stated that there
would be a period of stability during which no Iglgtive changes would be made, in
order to give Member States and air carriers theodpnity to improve the
implementation of the Regulation. In the meantiih&lentified that further work was
required in a number of areas, including improvatbeement and clarification of
key terms. The purpose of this study is to assdsther these measures have been
successful in ensuring that passengers’ rightsadegjuately protected, or whether
other measures now need to be taken.

3. The research and interviews for this study wereetaten before the ruling of the
European Court of Justice in the c&bergeon and Bock, relating to the distinction
between the treatment of cancellations and delayderuthe Regulation. This
judgement has significant implications for the essevaluated in this study. It was not
possible to discuss this judgement with stakehseldeithin the timescale for this
study, but we have taken it into account in devielppur recommendations.

Factual conclusions

4, This study has shown that the Commission and otiere made significant efforts to
address the problems with the operation of the Régn identified at the time of our
2006-7 study. Many National Enforcement Bodies (NEBRIso now undertake
significantly more activity in relation to the Rdgtion than they did: all now handle
individual complaint§ and sanctions for non-compliance have been inpase4
Member States.

5. However, whilst these efforts have had some sucecesee has to be done to ensure
that passengers’ rights are properly protected.fdlt@ving key problems remain:

» the evidence available indicates that some carrees still not consistently
complying with the requirements of the Regulation ave interpreting the
Regulation in a way which minimises their obligato

* as discussed in more detail below, in many MemhateS, enforcement is not
effective enough to provide carriers with an ecoizancentive to comply;

1 Except Konsumentverket in Sweden, where complairgshandled by a non-NEB organisation.
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* in several Member States, there is no mechanisntabiea by which individual
passengers can readily obtain redress from carriers

* although rulings by the European Court of Justie€J) have addressed some of
the issues in the Regulation that were uncleagmber of issues have not been
addressed and

* in some areas the rights granted by the Regulatiam lead to different
understandings (for example relating to long dedayg cancellation) or do not
address all the problems that passengers may $ach @s missed connections
due to delays).

6. Ineffective enforcement continues to be a key mwoband, in our view, most of the
Member States reviewed for this study have not imguously complied with the
requirement in Article 16 to introduce sanctiondahitare effective, proportionate and
dissuasive. Although we have identified a humbeingfrovements that have been
made to the enforcement process, a number of gignifissues remain, including:

* Two States have not unambiguously complied withréggiirement in Article 16
to introduce sanctions into national law.

» Even where sanctions have been introduced intomedtlaw, they are not always
applied: in nearly half of the Member States, nactan has ever been imposed
on a carrier for non-compliance.

. In some States which have introduced sanctions imdional law, the
circumstances in which sanctions can be imposedxremely limited and mean
that sanctions cannot provide an economic incentivecomply with the
Regulation in all cases.

* Some Member States have difficulties in either isapg sanctions on carriers not
based within the State, or cannot collect sanctishgh are imposed. In some
States, this is because of an explicit limitatiomational law, but more often this
Is because of administrative requirements in natitaw which cannot be met if
the carrier is not based within the State.

* In many Member States, the maximum sanctions wbah be applied are too
low to provide carriers with an economic incentite comply with the
Regulation, taking into account that sanctions wautly ever be imposed for a
small proportion of infringements. In some States maximum level of sanction
is less than or equivalent to the costs that aiezamay avoid through non-
compliance in some individual cases.

. In some States, there are other legal or admitiraroblems, which mean that
sanctions cannot be effective in providing an imeento comply with the

Regulation: for example, in Italy, whilst sanctiacen be imposed the process to
collect them is slow.

7. In addition, there are significant differences ime tapproach to enforcement in
different Member States, which means that theeerisk that the single market for air
transport is being distorted.

8. Several Member States are planning changes tonadtiw and other improvements
to the enforcement process which should furtheravg the situation in the future.
However, it is not clear that this will be suffinteto address the issues that we have
identified.
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10.

11.

12.

Recommendations

We have made a number of recommendations, covering:

* improvements to the enforcement of the Regulation;

» other improvements to the operation of the Regutatvhich would not require
any legislative changes; and

» possible changes to the requirements of the Reégujdf a decision is made to
revise it.

Improvements to enforcement

To date, virtually all enforcement activity has be&é response to passenger
complaints to NEBs. In many Member States, sigaificresources are devoted to
handling complaints and in some cases mediatindy wdrriers to achieve an
acceptable resolution for the individual passend®hilst this is useful for the
passenger concerned, few passengers impactedringarhents complain to NEBs,
and therefore in the vast majority of cases, igeement has no consequence for the
carrier other than that it avoids the costs assediaith compliance.

In our view the focus on complaints does not reéfldee requirements of the
Regulation, which gives passengers the right toptaim to any NEB, but explicitly
places the onus on NEBs to take such measuresatbamecessary to ensure that
passengers rights are respected. This could inctfdetive handling of complaints
but in itself this does not appear to be sufficient

In 2007, National Enforcement Bodies agreed anveac#pproach to monitoring
compliance with the Regulation. However, little meel to have been done in this
sense. We suggest that the approach to enforceshentd change, from a primarily
reactive approach focussed on responding to coniplaio a pro-active approach
placing the onus on carriers to demonstrate tegt éine complying, for example by:

e requiring carriers to provide evidence that thewehacomplied with the
Regulation;

* encourage Member States to verify, when monitodagiers licensed in their
State, that they have set up user-friendly proator the prompt settlement of
disputes under consumer protection Regulations;

e encourage Member States to require carriers toiggasopies of the agreements
with airport managers or ground handlers which sttenprocedure to be applied
in the case of an incident;

e carrying out frequent unannounced inspections ofara’ performance, in order
to track their responses to cases of delays, datioek and denied boarding,
including whether they issue the notices requingditiicle 14(2), as well as their
compliance with Article 14(1), the main scope dffjactions at present;

* undertaking airport-based passenger surveys totanararriers’ performance;

» undertaking audits of carriers’ complaint handlimpcesses to ensure that the
responses that carriers provide to passengers cargate (for example, that
compensation is paid when claimed by a passengethat a right to it); and

e in addition to investigating whether carriers’ abai of extraordinary
circumstances are valid, require carriers to sh@t/their decisions as to whether
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13.

14.

15.

16.

17.

18.

compensation is payable for cancellations or loelgys are consistent with the
interpretation set out by the ECJ in thallentin-Hermann case.

Where inspections or investigation of complainteniafy that carriers are not
complying with the Regulation, fines need to bdisigint to provide the carrier with

an economic incentive to comply with the Regulationfuture and to deter other
carriers from not complying with it. If fines do thprovide this incentive, it will be in

the commercial interest of carriers not to compithwhe Regulation. Carriers that do
not comply will have lower operating costs tharrieas that do comply, and therefore
they will be able to offer lower fares, increasekeashare, and make greater profits.

In many Member States, introducing fines that pitevan incentive to comply with
the Regulation will require a change in national,lan order to:

* increase the level of the maximum penalty that beanimposed so that it is
sufficient to provide an economic incentive inadkes; and

* remove restrictions on the imposition of sanctiaféch mean that they cannot
function as an incentive, for example, difficulti@s imposing sanctions on
foreign carriers or in imposing sanctions whereagier provides redress when
the NEB intervenes.

We suggest that the Commission should ask everydei@tate to demonstrate that
the level of fines defined in national law is sciént to provide an economic
incentive, in accordance with Article 16(3), takingo account the circumstances
under which the State proposes to impose finess Wil vary between States in
accordance with variations in national law. Forragke, in certain States there are
difficulties in having civil penalties, which meaesforcement must rely on criminal
penalties, which are inevitably harder to imposeprinciple this is not a problem but
the level of the penalty when it is imposed mustteespondingly higher.

A further option would be to amend Regulation 12088, to make compliance with
consumer protection laws, including but not limitew this Regulation, a license
condition. This would bring the EU into line witha US, where compliance with
economic regulations, including those relating tasgenger rights, is a license
condition.

Enforcement could be further improved through faiplementation by all Member
States of the NEB-NEB agreement, and by improvihg tata on delays and
cancellations of individual flights available to RE, and ideally the public through
production of a Consumer Report similar to thatdpied by the US Department of
Transportation. We suggest that the European Cosionishould work with Member
States, NEBs and Eurocontrol to achieve this.

Other improvements to the operation of the Regulation

Some other minor initiatives could be taken whiahuld improve the operation of the
Regulation. We suggest that the Commission should:

e encourage Member States to procure a harmonisédeocbmmon complaints
interface to handle and direct complaints autoralificin place of the standard
complaint form, and provide information on how tomplain to carriers;
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19.

20.

21.

22.

* update the Question and Answer document to rafbeent case law; and

e continue with regular interaction and encouragemwith NEBs, airline
associations, and also the key airlines.

Changes to the Regulation

The Commission may be able to further clarify theg&ation through issuing further
guidance, supplementing or possibly replacing ti8AQ@ocument, and the ECJ is
likely to consider further cases which may leafutther clarification of the rights and

obligations that the Regulation creates. In addjtitne Commission and Member
States may be able to further improve the operatfdhe Regulation. Nonetheless, in
the interviews we undertook for this study, mosakseholders told us that the
Regulation should be revised. These interviews alreonducted before the ruling of
the Court of Justice in the caSargeon and Bock. As identified by the Court, the

Regulation appears to provide different rights tasgengers facing equivalent
inconvenience due to delays and cancellations. Jtat ruled, on the basis of the
principle of equal treatment, that there is a rightompensation for delays longer
than three hours, except where the delays are @amgecircumstances which are
sufficient to offer an exemption from payment ofrguensation under Article 5(3)

(“extraordinary circumstances which could not haween avoided even if all

reasonable measures had been taken”).

Whilst the ruling addresses one of the most impbrtapen questions in the
Regulation, there are several others to which #Hreesprinciple of equal treatment
could be applied to justify revising the text. larmpinion, these issues can only be
addressed properly by revising the text of the Regun so that the rights and
obligations it creates are explicit and consisteitlh the principle of equal treatment.
We also recommend that the Regulation should besedvo address the other areas of
the text which are unclear.

The most significant changes that we propose are:

*  Further to the Sturgeon judgement, passengersgfatghays and cancellations
should receive similar treatment. In particularsgengers should have equivalent
right to benefits such as compensation, assistandererouting after the same
periods, and should have equivalent rights if tieéayl or cancellation causes
them to miss connecting flights.

» Advance schedule changes, which are in effect delatified in advance, should
be explicitly treated in the same way as cancelatinotified in advance.

e The Commission should reflect on whether the cirstamces under which
airlines should be required to pay compensationctomcellations and delays
should be limited to cases not due to force majeure

* The Atrticle relating to downgrading should be redgo be consistent with the
Article on denied boarding, as both generally afie; overbooking.

We also suggest a number of more minor changelsiding that the total derogation
for helicopter services should be replaced withoption for Member States to give
total or partial derogations to certain limitedagpof service (including helicopters but
also, for example, services with fixed wing aircriking off and landing on grass
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runways or the sea), and various other adjustmemtaddress elements of the
Regulation which are unclear.
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1. INTRODUCTION
Background
11 Regulation 261/2004 introduced new rules on comgérs and assistance for air

passengers in the event of denied boarding, catiosl§, long delays and involuntary
downgrading. Depending on the circumstances, tlgeilRBon requires air carriers to:

* provide passengers with assistance, such as hmeimanodation, refreshments
and telephone calls;

»  offer re-routing and refunds;
*  pay compensation of up to €600 per passenger; and
»  proactively inform passengers about their rightseurihe Regulation.

1.2 The Regulation also required Member States to getlational Enforcement Bodies
(NEBs) with the ability to impose dissuasive samtdi, and specifies that passengers
have the right to complain to any NEB.

1.3 In 2006, the European Commission contracted Steeied Gleave to undertake an
independent review of the operation and resulthefRegulation. The study, which
reported in 2007, found that there had been a nurobdifficulties, arising in
particular from ineffective enforcement in a numibémMember States, and the fact
that the drafting of some parts of the Regulati@s wnclear.

1.4 In April 2007, the Commission issued a Communic&tio report on the operation
and results of the Regulation, as required by kgtit7. This concluded that a
substantial improvement in the operation of theURa&gn was required. It stated that
there would be a period of stability during whicb legislative changes would be
made, in order give Member States and air cartleesopportunity to improve the
implementation of the Regulation. In the meantiih&lentified that further work was
required in a number of areas, including improvatbeement and clarification of
key terms.

The need for this study

15 The Communication issued in 2007 stated that if éfferts the Commission was
planning to make to improve the operation of thegliRation did not produce a
satisfactory result, it would have to consider adieg the Regulation to ensure that
passengers rights were fully respected.

1.6 Since 2007, there have been a number of developmdrith should have helped to
improve the operation of the Regulation. Theseuibel

* measures taken by the Commission, for example wlitée voluntary
agreements between NEBs and also between NEBdréindsa

* rulings issued by the European Court of Justicaifging the interpretation of

2 COM final 168 (2007)
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1.7

1.8

1.9

1.10

1.11

1.12

1.13

key Articles of the Regulation; and

» other legal developments, such as the entry intoeff the Regulation on
consumer protection cooperation (Regulation 2005{20

The Commission intends to release a further Comoation on the operation of the
Regulation, and the extent to which this has begraved by the measures taken. In
order to inform this Communication, it is necess@ryindertake a new evaluation of
the effectiveness of the enforcement of the Reiguland of the extent of compliance
with it. This will identify whether the measurekéa since 2007 have succeeded in
improving the operation of the Regulation so thahdw provides a high level of
protection for passengers.

This study has been undertaken by Steer Daviesv&l&de have been supported on
research in Poland, Slovak Republic and Hungardljos Technology Limited. The
conclusions represent the views of Steer Davieav@lalone.

This report

This report is the Final Report for the study.dflects comments received from the
Commission on the First Findings Report, whichaétthe factual conclusions from
the study.

On the date that First Findings Report for thigigtwas issued, the European Court of
Justice issued its ruling in the caSergeon and Bock®, relating to the distinction
between the treatment of cancellations and delayderuthe RegulationThis
judgement has significant implications for the esevaluated in this study. It was not
possible to discuss this judgement with stakehseldeithin the timescale for this
study, but we have taken it into account in devielppur recommendations.

A limited amount of information has been redactearf the published version of this
report.

Structure of this document
The rest of this report is structured as follows:

»  Section 2 summarises the methodology used fosthidy;

* Section 3 sets out how the Regulation is beingiegy carriers;
»  Section 4 describes enforcement and complaint by NEBs;
» Section 5 discusses alternative dispute resolyionesses;

e Section 6 sets out stakeholder views on possiblleypmeasures;
e  Section 7 summarises the conclusions; and

»  Section 8 sets out our recommendations.

Case studies have been undertaken of complaintingnenforcement and alternative
dispute resolution processes in 15 Member Statessd are provided in appendix A,

3 Joined Cases C 402/07 and C 432/07
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which, due to its size, is provided as a separatemient.
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2.1

2.2

2.3

2.4

2.5

2.6

RESEARCH METHODOLOGY
Introduction

This section provides a summary of the researchadelogy used. It describes:

» the overall approach used;
« the selection of case studies;
» the scope of the desk research that has been akeertand

* the stakeholders that have participated in theystadd how they have provided
inputs.

Overview of the approach

The Commission requested us to collect evidencadtvess a number of questions,
most of which can be categorised as either relating

» enforcement and complaint handling undertaken kyoNal Enforcement Bodies
(NEBs); and

» application of the Regulation by air carriers.

In order to address these questions, we developeskearch methodology divided into
two parts:

e case study research; and
» cross-EU interviews and analysis.

The rationale for this division is that enforcememd complaint procedures are
specific to Member States and are therefore bestuated through a case study
approach. It was agreed to undertake case studiesomplaint handling and
enforcement in 15 Member States as part of thidystdowever, key airlines cover
the whole of the EU (for example, the Irish-registe carrier Ryanair operates
domestic flights in the UK, France, Spain and kalgd therefore questions relating to
the application of the Regulation by airline hawet addressed through a cross-EU
approach. Information from both elements of theeaesh has been used for the
conclusions, and will be used as the basis foddwelopment of recommendations.

Both the case study and the cross-EU research nmbetare of stakeholder interviews
and desk research. However, as there is limitetighdal information available which
addresses the issues that were raised by the Csiomisve have been primarily
reliant on stakeholder interviews.

Selection of case studies

As noted above, it was agreed to undertake dete#ed studies of complaint handling
and enforcement in 15 Member States as part ofstody. This section summarises
how the case studies were selected. We have allscted some, more limited, data
on complaint handling and enforcement in the off®2eMember States in order to be
able to present the position on complaint handdind enforcement across the EU.

10
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2.7 We undertook case studies in the eight Member Staigh the largest aviation
markets, measured in terms of air passenger nungbéts Spain, Germany, Italy,
France, Greece, Netherlands and Ireland). The sthan case studies were selected
in order to ensure that the study covered:

* Member States where the Commission was aware @tplar difficulties with
enforcement, or where particular difficulties wadentified in the study we
undertook for the Commission in 2006-7;

* at least one State in which enforcement was prsigoidentified as ‘best

practice’;

*  Member States in which the nature of the NEB issual) for example, to include
States where complaint handling and/or enforcensamdertaken by a consumer
protection authority rather than a civil aviatiantfzority;

e aselection of new Member States; and
e  States covering a wide geographical scope andtiaariin sizes.

2.8 The selection of States is summarised below.
TABLE 2.1 SELECTION OF CASE STUDIES
State Rationale for selection
Denmark Wide geographical spread; identified as example of best practice
France Largest 8 States measured by passenger numbers
Germany Largest 8 States measured by passenger numbers
Greece Largest 8 States measured by passenger numbers
Hungary New Member State with large air transport markfet, and unusual structure for NEB
(consumer authority)
Ireland Largest 8 States measured by passenger numbers
[taly Largest 8 States measured by passenger numbers
Latvia Issues previously identified with enforcement (low maximum fines)
Netherlands Largest 8 States measured by passenger numbers
Poland New Member State with large air transport market
Portugal Wide geographical spread; issues identified with enforcement

Slovak Republic

New Member State with large air transport market; particular issues due to airline

insolvency
Spain Largest 8 States measured by passenger numbers
Sweden Wide geographical spread; unusual structure for NEB (consumer authority/ADR)
UK Largest 8 States measured by passenger numbers

Desk research

2.9 The following information has been collected andlgsed through desk research:

» information from airline websites on airline complaprocedures;
» data for delays and cancellations, from nationahaities and from airline

associations; and
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» data for NEB complaint procedures, from NEB welssite

2.10 We have also obtained and analysed a significamuamof supporting information
provided by stakeholders:
* NEBs have provided data on passenger complaintgtieas imposed and the
legal basis for enforcement; and
« airlines have provided information on their poleignd procedures relating to the
Regulation, the number of complaints received, andhe cost of compliance
with the Regulation.
Stakeholder inputs
2.11 Relatively little information is publicly availableelating to the issues that we have
been asked to address, and therefore we have mdtedsively on information and
opinions provided by stakeholders. This section manses the stakeholders which
have contributed to the study, and how they havatribmted. This is divided as
follows:
e National Enforcement Bodies;
» airlines and airline representative associations;
» airport operators and their representative assonjat
*  passenger/consumer representatives; and
» other relevant stakeholders, such as tour operators
2.12 We would like to thank all of the stakeholders ttantributed to the study.
National Enforcement Bodies
2.13 We contacted the NEBs in all 27 Member States ttiobinformation on the
complaint handling and enforcement processes irh ddember State, and to
understand their views on how airlines were commglywith the Regulation and
possible changes to it. In the 15 Member Statextsl as case studies, we undertook
detailed face-to-face interviews with the NEBs, areliewed the legislation,
procedures and other relevant documents that apgeveral of these NEBs also
provided us with written submissions which we haged. In the other 12 Member
States, we provided the NEB with a questionnairécivtwas followed up with a
telephone interview where necessary. The NEBsstesllin Table 2.2.
TABLE 2.2 STAKEHOLDER INTERVIEWS: NATIONAL ENFORCEMENT BODIES
Member State Organisation Form of input to study
. Bundesministerium fiir Verkehr, Innovation und .
Austria ) Written response
Technologie
Belgium SPF Mobilité et Transports Written response
) General Directorate Civil Aviation . . .
Bulgaria Administration, Ministry of Transport Written response and telephone interview
Cyprus Department of Civil Aviation Written response and telephone interview
Czech Republic Civil Aviation Authority Written response and telephone interview
12
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Denmark Statens Luftfartsvaesen (CAA Denmark) Face-to-face interview
Estonia Tarbijakaitseamet (Consumer Protection Written response and telephone interview
Board)
Civil Aviation Authority Written response and telephone interview
Finland Consumer Complaint Board Partial written response
Consumer Ombudsman & Agency Written response
France Direction Générale de I'Aviation Civile Written response and face-to-face interview
Germany Luftfahrt-Bundesamt (LBA) Face-to-face interview
Greece Hellenic Civil Aviation Authority Face-to-face interview
H Hungarian Authority for Consumer Protection ~ Written response and face-to-face interview
unga
gen Hungarian Civil Aviation Authority Input to HACP written response
Ireland Commission for Aviation Regulation Written response and face-to-face interview
Italy ENAC Written response and face-to-face interview
Latvia Consumer Rights Protection Centre Face-to-face interview
Lithuania Civil Aviation Administration Written response and telephone interview
Direction de la Consommation du Ministere de . . .
Luxembourg ) . . Written response and telephone interview
I'Economie et du Commerce extérieur
Malta Department of Civil Aviation Written response and telephone interview
Netherlands Civil Aviation Au.t hority Netherlands - Flight Written response and face-to-face interview
Operations Inspectorate
Poland Civil Aviation Office Written response and face-to-face interview
Portugal INAC, Legal Regulations Department Written response and face-to-face interview
Romania National Authority for Consumer Protection Written response and telephone interview
Slovenska obchodné indpekcia (Slovak Trade
Slovakia Inspectorate) Face-to-face interview
Ustredny inSpektorat (Central Inspectorate)
Slovenia Directorate of Civil Aviation Written response and telephone interview
Spain Agencia Estatal de Seguridad Aérea Written response and face-to-face interview
Enforcement: Swedish Consumer Agency ) o
Sweden - Written submission and face-to-face
Complaints: National Bgard for Consumer interview (with both organisations)
Complaints
UK Enforcement: UK CAA Written response and face-to-face interview

Complaints: UK Air Transport Users Council

Written response and face-to-face interview

Airlines and airline associations

2.14

NEBs. We sought to include in the study:

We consulted with airlines in order to obtain imf@tion on their application of the
Regulation, and on the complaint handling and eefiment processes undertaken by

*  One key airline with major operations in each citady State;

* At a minimum, the top 5 European airlines by pageemumbers (Air France-

KLM, Lufthansa, British Airways, easyJet and Rya)and

* A mix of different airline types (legacy, low cosind charter), States of
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registration, and sizes.

2.15 Table 2.3 lists the airlines we approached,; it &ilge the type of carrier and where in
the case study States each carrier has a base. &othe carriers we approached
decided not to respond directly to us, but we dnflartake interviews with two
carriers who approached us directly requestingattigopate. Several legacy carriers
responded through their representative organisathd®A, but were not able to
provide individual responses to us.

TABLE 2.3 STAKEHOLDER INTERVIEWS: AIRLINES
Airline Type of carrier Bases in case study States Type of participation
Aegean Airlines Regional carrier Greece Face-to-face interview
Air France-KLM Large legacy carrier France, Netherlands Telephone interview and
input through AEA
Air Baltic Regional carrier Latvia Face-to-face interview
Air Berlin Large low cost carrier Germany Written response
Alitalia Medium sized legacy carrier Italy Input through AEA only
BMI Medium sized legacy carrier UK Written response
British Airways Large legacy carrier UK Input through AEA only
Brussels Airways Smaller legacy carrier - Written response
easyJet Large low cost carrier France, Germany, Spain, Italy, Face-to-face interview
UK
Isle of Scilly Small regional carrier UK Face-to-face interview
Skybus
Lufthansa Large legacy carrier Germany Input through AEA only
Norwegian Smaller low cost carrier - Face-to-face interview
Olympic Airlines Legacy carrier Greece Did not respond
Ryanair Large low cost carrier Germany, Ireland, Italy, Face-to-face interview
Portugal, Spain, Sweden, UK
SAS Medium sized legacy carrier Denmark, Sweden Face-to-face interview
TAP Air Portugal Medium sized legacy carrier Portugal Face-to-face interview
TUl group Various charter carriers UK, Germany, France Face-to-face interview
Wizz Air Smaller low cost carrier Hungary Face-to-face interview

2.16 We also consulted with the five main associatioggresenting airlines operating

within the EU, listed in Table 2.4 below.

TABLE 2.4 STAKEHOLDER INTERVIEWS: AIRLINE ASSOCIATIONS

Organisation Full name Represents
IATA International Air Transport Association* All ‘legacy’ airlines
ELFAA European Low Fares Airline Association European low cost airlines
IACA International Air Carrier Association Leisure (charter) airlines
AEA Association of European Airlines* European legacy airlines
14
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ERA European Regional Airlines Association European regional airlines

* A joint meeting was held with IATA and AEA

Airport operators and associations

2.17 We also approached one airport in each of the shsiy States, usually the main
airport. The rationale for approaching the airpmpérator was that at certain airports,
airport employees, particularly terminal managars, in a good position to make an
independent assessment of whether and how airbpesating to the airport are
complying with the Regulation.

2.18 However, many of the airports we approached were witing to respond or
considered that they did not have any contributonmake; the airports that did
contribute are listed in Table 2.5.

TABLE 2.5 STAKEHOLDER INTERVIEWS: AIRPORTS
State Airport Type of participation
Denmark Kabenhavns Lufthavne Written response
France Aéroports de Paris Not able to obtain a response
Germany Berlin Airports Not willing to provide response
Greece Athens International Airport Written response
Hungary Budapest Ferihegy International Not able to obtain a response
Ireland Dublin Airport Authority Written response
Italy Aeroporti di Roma Not able to obtain a response
Latvia Riga International Airport Not able to obtain a response
Netherlands Schiphol Group Not able to obtain a response
Poland Polish Airports State Enterprise Written response
Portugal ANA Aeroportos de Portugal Written response
Slovakia Airport Bratislava Face-to-face interview
Spain AENA Written response
Sweden LFV (Stockholm) Not able to obtain a response
UK BAA (London Heathrow) Face-to-face interview
Passenger and consumer representatives
2.19 We also sought to involve one passenger or consassaciation in each of the case

study States plus Belgium, and we also had a writesponse from the European
Passenger Federation (EPF). Not all of the consamgamisations that we contacted
were able to respond.

TABLE 2.6 STAKEHOLDER INTERVIEWS: CONSUMER ASSOCIATIONS
State Association name Type of participation
EU European Passenger Federation Written response
Denmark Forbrugerradet — FR (Danish Consumer Council) Written response
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France UFC - Que Choisir Telephone interview
Germany VZBV - Verbraucherzentrale Bundesverband Written response and telephone
interview
Schlichtungsstelle Mobilitat Written response and telephone
interview
Greece Centre for the Protection of Consumers Telephone interview
Hungary OFE (consumer protection association) Written response
Ireland Consumers Association of Ireland Did not respond
Italy Assoutenti* Telephone interview
Latvia ECC Latvia Written response
Netherlands Association of Travellers Written response
Poland Polish National Consumer Association Did not respond
Portugal Associagao Portuguesa para a Defesa do Written response
Consumidor
Slovakia Association of Slovak Consumers Face-to-face interview
Spain FACUA Written response
Sweden Swedish Consumers Association Face-to-face interview
UK Which? Face-to-face interview
Belgium Test Achats Face-to-face interview

Other organisations

2.20 The following other organisations have providediino the study:

* EUCIlaim, a commercial organisation which handlesspager claims against
airlines under the Regulation;

 ECTAA, the European Travel Agents and Tour Opesaf@sociation; and

e TUI Group Plc, one of the two largest holiday operain the EU, which replied
both on its own behalf and on behalf of the aidiiteowns.

4 In addition the report draws on published statéméy other consumer organisations, but they havedinectly
participated in the study.
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3.1

3.2

3.3

3.4

3.5

APPLICATION OF THE REGULATION BY AIRLINES
Introduction

This chapter examines the evidence we have callembehow airlines have applied
the Regulation. It discusses:

» the frequency with which incidents covered by tlegiation occur;
»  procedures put into place for handling complaints;
» the cost of complying with the Regulation;

e evidence regarding the extent to which airlines awmmplying with the
Regulation, provided by airlines and other orgaiosa; and

» stakeholder views on how and whether airlines areptying.
Statistical evidence for cancellations, delays and denied boarding

In principle, the introduction of the Regulationgini have been expected to reduce the
level of airline-caused delay and cancellationsplbyviding carriers with additional
incentive to ensure reliable operations. In addijtibere was a risk that it might have
incentivised airlines to reclassify cancellations lang delays, because carriers’
obligations in the event of long delays are lessrous. Our 2006-7 study for the
Commission found no evidence of any such impadt,noted that it was relatively
early to make this assessment. Therefore, we hpgated the analysis of the level
and causes of delays and cancellations.

Our analysis draws on data published by the UKI@iviation Authority (CAA), the
French Civil Aviation Authority (DGAC), the Assodian of European Airlines
(AEA) and the European Regional Airlines AssociatitERA). We have also
reviewed a number of other data sources includimg&bntrol eCODA data, but this
was not useful for the analysis that we neededtietake. The scope of the analysis
that can be undertaken is, in any case, restrisyethe fact that, in many parts of
Europe, there is no published source of data ghtflielays and cancellations.

Level of delays and cancellations

The sources evaluated for this study indicate tth@Regulation has had no impact on
the frequency and severity of delays, or on the bmmof cancellations. In addition,

there is no evidence for carriers’ reclassifyingaadlations as long delays. However,
it is possible that carriers may use a differemqgrapch to categorisation for statistical
purposes to that used when determining their oftiga under the Regulation, and
therefore it is not possible to derive a definiteanclusion from this analysis.

Figure 3.1 shows trends in delays and cancellafimms data provided by AEA. This
is based on data from AEA members, which are nétaatines operating a mix of
long-haul and short distance services. The datgesig that the Regulation has not
had a significant impact on the percentage of fligtielayed or cancelled, or the
average delay minutes recorded for arrivals or deps. Unfortunately the AEA data
does not provide any information on the numbeoogldelays, so it cannot be used to
estimate in how many cases carriers have an ololigab provide assistance to
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passengers. The data shows around 1.4% of AEAaiftights are cancelled.

FIGURE 3.1 TRENDS IN DELAYS AND CANCELLATIONS: AEA AIRLINES
(QUARTERLY DATA; ANNUAL MOVING AVERAGE)
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Source: SDG analysis of AEA data
3.6 The data suggests that, in the year following thplémentation of the Regulation,

delays increased, peaking in the third quarterQif62 There has been no significant
change in the proportion of flights cancelled ahner¢ is no evidence to suggest that
airlines have re-classified cancellations as losigys.

3.7 Figure 3.2 (below) shows UK CAA data for delays @adcellations at 10 major UK
airports. This shows similar trends to the AEA d&wat has the advantage of
separately identifying long delays, and also benmagye up-to-date. The data shows a
significant decline in long delays since mid 20@8gen traffic volumes started to fall.
This result is consistent with the opinion of staklélers that the decline in air traffic
caused by the economic situation has reduced tbideimce of long delays and
cancellations. In particular, there is no evideata re-classification of cancellations
as long delays since the introduction of the Regria
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FIGURE 3.2 TRENDS IN DELAYS AND CANCELLATIONS: FLIGHTS TO/ FROM UK
AIRPORTS (MONTHLY DATA; ANNUAL MOVING AVERAGE)
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Source: SDG analysis of UK CAA data

3.8 CAA separately identifies delays of different lemgtalthough unfortunately it does
not identify delays over 2 hours, which would bduable in assessing for what
proportion of flights obligations are created by tRegulation; it indicates 4.3% of
flights are delayed by 1-3 hours and around 0.78tdatayed over 3 hours. The data
includes a ‘planned flights unmatched’ categoryjclhrepresents planned flights for
which an air transport movement has not been folihg. unmatched category is used
here as a proxy for possible cancellations, buttiteal level of cancellations is likely
to be lower, as flights can fail to be matcheddanumber of reasons other than the
cancellation of the flight.For consistency with the AEA data, delayed flighte
measured as a proportion of actual rather thardsiée flights.

3.9 Figure 3.3 compares flight delays to the numbeiligits operated at the airports in
the sample, and clearly shows the link betweenntegeclines in traffic volume and
lower delays.

® The possible reasons given by CAA for a flight nmtching are: diversion to another airport, caatielh, the
flight was a short-haul flight which operated méin@n an hour earlier than scheduled, the actugttfliook
place in the following month, or an incorrectly ogfed item of data caused the flight not to match.
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FIGURE 3.3 AVERAGE MINUTES LATE VS TRAFFIC: FLIGHTS TO / F ROM UK
AIRPORTS (MONTHLY DATA; ANNUAL MOVING AVERAGE)
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3.10 Figure 3.4 shows data provided by the EuropeandReghirline Association (ERA)
for its members, which are generally smaller shaut operators. The ERA data
shows that, for these carriers, there has actbaén some increase in the proportion
of long delays since the Regulation took effecte Tata shows that approximately
2.0% of ERA airline flights are cancelled and a4 % delayed over 1 hour.

FIGURE 3.4 TRENDS IN DELAYS AND CANCELLATIONS: ERA AIRLINES ( MONTHLY
DATA; ANNUAL MOVING AVERAGE, DEPARTURES ONLY)
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3.11

3.12

3.13

3.14

Causes of delays and cancellations

We have also analysed data for the causes of datelysancellations, in order to:

« identify whether the overall trends in delays aadaellations are impacted
by factors which airlines cannot directly contra@uch as air traffic
management constraints; and

e assess the proportion of cases in which airlinagddctve exempt from
paying compensation for cancellations under Artif[&) of the Regulation.

DGAC, AEA and ERA provide data on the causes oyl although none provide
any data on the causes of cancellations. It woaldelasonable to assume that flights
would be cancelled for similar reasons althougls thould not always be the case.
Overall, the data indicates that airlines are rasitte for around 40% of delays, and
there has been no consistent change in this diedatroduction of the Regulation.

Figure 3.5 shows causes of delay for AEA departutelayed by more than 15
minutes. Again, this data has been smoothed tarelie seasonality, specifically a
higher rate of weather-related causes in thedimst fourth quarters of every year. The
data shows that airlines may be considered redplenfir an average of 43% of
primary delays (and presumably the same propodfaeactionary delays), and there
has been not been a significant change in thig shme Regulation took effect.

FIGURE 3.5 CAUSES OF DELAY: AEA AIRLINES
(QUARTERLY DATA; ANNUAL MOVING AVERAGE)
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0%

However, ERA data (for delays of 60 minutes or miosdown in Figure 3.6, does
suggest a slight decrease in airline-related ddlali@ving the implementation of the

Regulation. The ERA data indicates that, at thelempntation of the Regulation in

February 2005, airlines were responsible for arodfélo of primary delays (this

excludes the reactionary and ‘other’ categories)e Toving average reduces to
around 40% by late 2006, and increases again frogugt 2007 onwards.
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FIGURE 3.6 CAUSES OF DELAY: ERA AIRLINES
(MONTHLY DATA; ANNUAL MOVING AVERAGE)
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3.15 DGAC, the French civil aviation authority, publishdata on the causes of delay for
departures from 15 French airports. The data idighdd on an annual basis, and is
shown in Figure 3.7. The data indicates that adiare responsible for 36-44% of
primary delays, with a slight increase in this pndjon since the introduction of the
Regulation. The main change visible is that thexe heen a gradual reduction in the
proportion of delay attributed to air traffic maeagent in France since 2000.

FIGURE 3.7  CAUSES OF DELAY: DEPARTURES FROM FRENCH AIRPORTS
(ANNUAL DATA)
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22 = steer davies gleave



Final report

3.16

3.17

3.18

3.19

Delays and cancellations by airline

We have also undertaken analysis of the propouioftights delayed by airline, in
order to identify whether there are significanfeiénces between different types of
carrier (low cost, charter etc) which may leaddme having greater obligations than
others under the Regulation. The analysis is linite the airlines selected for
inclusion in the study sample.

Although many of the sources reviewed for the stpdgsent airline-specific data,
CAA data has been the most useful, being availédreall of 2008, and covering
almost all of the case study airlines. A limitatisnthat it is only based on flights to
and from UK airports, which for some airlines mayyoform a small proportion of
their overall operations; however this also medwas the flights in the sample are all
within a relatively similar operating environment.

Figure 3.8 shows CAA data for arrivals and depaduat UK airports. As stated
previously, ‘planned flights unmatched’ is usecagzoxy for cancellations, but actual
cancellations are likely to be somewhat lower.

FIGURE 3.8 DELAYS AND CANCELLATIONS BY AIRLINE, FLIGHTS TO/ FROM UK
AIRPORTS, 2008
(SORTED BY ARRIVAL / DEPARTURE WITHIN 30 MINS OF SCHEDULE)
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Source: SDG analysis of UK CAA data

The analysis shows significant variation in thegamion of different carriers’ flights
which are delayed. However, there is no consisteitlence of a trend for one type of
operator to be more punctual than another. Thectvester airlines in the sample had
levels of punctuality that, overall, were not sigrEintly worse than other carriers, but
they did have a higher proportion of very long gsléover 3 hours), and almost no
flights which may have been cancelled. This is mtest with information provided
by the carriers, which is that they do not gengredincel flights.
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3.20

3.21

3.22

3.23

3.24

3.25

Analysis of information provided by airlines

In addition to the publicly available data discuss®ove, from each airline we
contacted we requested airline-specific data orcipatity and reliability. All airlines
contacted either were not able to extract such, dateegarded it as too sensitive to
release. As a result we were unable to comparegudiia against airline sources.

Two airlines were willing to provide us with figugdor the proportion of passengers
subject to denied boarding:

» one low cost airline provided these figures, bet ttumbers were negligible, as
the airline does not usually overbook; and

* one legacy carrier provided these figures, whienewery low compared to the
numbers impacted by delays and cancellations.

Conclusions

The data sources do not allow unambiguous congiasto be drawn about the
proportion of flights for which there are obligai® created by the Regulation.
However, the data available indicates that 1-2%igtits are cancelled and 2-3% are
delayed by over 2 hours, implying that in totalrthare obligations created by the
Regulation for around 4% of flights. It is possiltihat cancelled flights might have a
below-average number of passengers, particularlgravtilights are cancelled for
commercial reasons, and therefore this does notéssadly imply that there are
obligations created for 4% of passenger journeys.

The sources evaluated for this study indicate tth@Regulation has had no impact on
the occurrence of long delays and cancellations:

* There is no evidence of any impact on the frequemd/severity of delays, or on
the number of cancellations.

 There is no evidence (on the basis of the data aee lseen) for carriers’
reclassifying cancellations as long delays.

e There is no evidence that the proportion of del&ys which airlines are
responsible has changed from the historical averag6%.

In addition, analysis of punctuality data by aielishows no clear relationship between
business model and on-time performance.

However, it should be noted that the scope of thedyais that can be undertaken is
restricted by the fact that, in many parts of Eerdpere is no published source of data
on flight delays and cancellations. Some cross{gemn data is available from
Eurocontrol, but this only provides delays overduh and is very limited compared
(for example) to what is publicly available in thiSA. If equivalently detailed was
made publicly available in Europe, we would be ablenalyse the issue in greater
depth. This additional level of detail would alse hbiseful to NEBs. Although
Eurocontrol has data on individual flights this dogot appear to be available to
NEBs. If the data were published at the level daidlevailable in the US, NEBs
would be able to make a number of checks on agliokims, for example checking
whether delays and cancellations occurred as statedinvestigating the load factors
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of cancelled flights to check for likely commercgancellations.

Complaints to airlines

3.26 Through interviews with airlines and analysis aliae websites, we have sought to
understand the approaches airlines take to recpigimd responding to passenger
complaints. This section discusses the differenmeserved between the airlines
studied.

Information published by airlines on their complaints procedures

3.27 To understand what barriers, if any, prevent pagssnfrom making a complaint
under the Regulation, we reviewed the websiteqefdrlines in the study’'s sample
list. This review identified:

* whether it was readily possible to obtain inforraaton how to complain;

» through which channels the airline could be comthctegarding complaints
(email, post, telephone etc);

* any restrictions the carrier placed on complaifts éxample, relating to the
language in which complaints can be submitted); and

* any information provided on how quickly the airliweuld respond.

3.28 A summary of our findings for each airline is pmetsel in Table 3.1. Note that the
airlines selected for inclusion in this section based on our initial list of airlines, and
differ from those we were ultimately able to comtac
TABLE 3.1 SUMMARY OF AIRLINE COMPLAINT PROCEDURES

Complaints Phone Speed of
Airline procedure number Online contact Postal address Any restrictions? response
SN Delay-specific Yes - Online form - Yes - general None stated Email on day of
Brussels complaint contact  general complaint-specific complaint, claim
Airlines details up to 4 weeks
Air France Complaint Yes - Online form - Yes - complaint- None stated None stated
contact details general complaint-specific ~ specific
Condor Complaint Yes - Email address - No German and English ~ None stated
Flugdienst contact details general complaint-specific only
Lufthansa Complaint No Email address - Yes - complaint- Complaints allowed None stated
contact details complaint-specific ~ specific in any language,
responses from a
choice of 14
Olympic General contact Yes - Email address - Yes - general None stated None stated
Airways details general general
Wizz Air General contact Yes - Online form - Yes - general Emails restricted to Up to 30 days for
details general, complaint-specific choice of 9 response
Premium languages
rate
Ryanair Complaint No No Yes - complaint- Mail/fax only, in Up to 7 days for
contact details specific English only response
Alitalia Complaint Yes - No Yes - complaint- None stated None stated
contact details complaint- specific
specific
AirBaltic General contact No No Yes - complaint- None stated None stated
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Complaints Phone Speed of
Airline procedure number Online contact Postal address Any restrictions? response
details specific
KLM Complaint Yes - Online form - Yes - complaint- None stated None stated
contact details complaint- complaint-specific ~ specific
specific
TAP General contact Yes - No Yes - general None stated None stated
Portugal details general
Iberia Complaint No Online form - Yes - general Accept complaintsin  Average response
contact details complaint-specific almost all time is 7 days*
languages*
SAS Complaint No Online form - Yes - complaint- English, Danish, Up to 14 days for
contact details complaint-specific  specific Swedish or response
Norwegian only
Air General contact Yes - Email address - Yes - general None stated None stated
Southwest details general complaint-specific
British Complaint Yes - Online form - Yes - complaint- None stated None stated
Airways contact details complaint- complaint-specific  specific
specific
BMI Complaint Yes - Online form - Yes - complaint- None stated None stated
contact details complaint- complaint-specific ~ specific
specific
easyJet Complaint Yes - Online form - No Restricted to None stated
contact details - general complaint-specific English, French,
difficult to find Italian, Spanish,
German and Polish
Thomsonfly ~ Complaint Yes - No Yes - complaint- None stated None stated
contact details - general specific
difficult to find
*This information was provided by the airline at interview, and was not available on the website.

3.29 Of the 18 airlines in the sample list, 12 providedntact details which were
specifically for complaints (often labelled as aumser relations). Only one carrier
provided contact details specifically for complainégarding delays and cancellations.
The reminder provided general contact details.

3.30 Most (13) of the carriers reviewed provided a phoamber, however it is difficult to
infer from this how easy it would be for a passerigemake a complaint as only four
of these numbers were specifically for complaiMsst of the phone numbers were
charged at national rates (€0.06-€0.14/minute)s Tehiel of charge is common among
customer service telephone lines across differentoss, however it could be off-
putting to a complaining passenger if they haventdke multiple lengthy calls. Wizz
Air charges a premium rate (£0.65/€0.76 per mintegall customer services in
English, and offers fifteen local numbers all boe®f which is premium rate.

3.31 12 out of the 18 airlines provided an online conthiect to customer relations. Three
guarters of these contacts were in the form of @im® form rather than an email
address, however, which would be slightly less eaint. Five of the airlines in the
sample list did not provide any form of online @it All but two of the airlines
provided a postal address, and ten provided aneasldspecifically for handling
complaints. Ryanair only accepts complaints vial maiax.

3.32 Although a lack of contact details is an immedibégrier to a passenger obtaining
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3.33

3.34

3.35

redress, additional restrictions can also be madéhé airlines requirements on the
form of the complaint. A number of airlines onlycapt complaints in a small number
of languages: English only in the case of Ryar@arman or English only for Condor
Flugdienst, and a choice of English or three Sgadan languages for SAS. Most
(12 out of 18) airlines in the sample do not statg restrictions on languages in which
complaints may be received.

Most of the airlines in the sample do not give etpé timescales for handling
complaints. Of the four that do, the length of tiwagies considerably: Ryanair states
it will provide a substantive written response witfi days, while Wizz Air allows up
to 30 days to respond. Any timescales given can kilect the length of time for the
airline’s first response, as from the evidence gil®y NEBs we understand that
reaching resolution of complaint may involve mukipesponses from an airline, and
therefore take much longer.

Airline processes for handling complaints

From each airline we contacted, we requested datéithe procedures they used to
handle complaints from passengers. This enabletb udentify good practice, and

provides the counterpart to the NEB investigatialmcpdures described below.
Although the procedures varied by airline, we idfestt some areas of commonality.

Figure 3.9 shows a typical complaint handling pcace.

FIGURE 3.9 TYPICAL AIRLINE COMPLAINT HANDLING PROCESS

Receive complaint (via letter, email, fax,
written form, phone call, internet form, ~ [€----------------------ooo-oooooooooooo o
during flight)

Register complaint in complaints
database

When compliant gets to front of queue,
assign complaint to handler

I

Assess complaint |4 ----- >| Retrieve technical data if necessary

________________________________________

If complex case, consider escalation
to supervisor or legal team

Send summary response to passenger:
this may include compensation, or
explanation of reason not to give If passenger not satisfied,
compensation process may repeat

Three of the carriers we interviewed stated thay ttontract out at least part of the
compliant handling process. This outsourcing waglémented through several
different approaches:

e One carrier informed us that the first stage of plaimt handling is contracted
out, and that if more detailed or complex inforroatiis required then the
complaint is handled by the airline’s own customelations team. The legal
department is called on where the complaint rdesga issues.

* A second carrier contracts out more of the procasd,stated that complaints are
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only rarely escalated to the carrier's head offaelegal team. The carrier
informed us that this had no effect on the way miclv the complaints were
handled, as the contractor is given precise instnue and there is a team within
head office managing the contract.

e The third carrier contracted out customer relatitinthird party call centres, but
which work under the direction of a supervisor frtra airline.

One carrier informed us that it uses artificialeliigence software to speed up the
process and reduce staff time required: simpleooust contacts (such as queries
about the luggage allowance) are filtered out awpanded to automatically, while
those that require individual attention are markedhgents to handle.

Airline stated response times to passengers wegerneral much shorter than those
reported by NEBs and consumer organisations. Taldeshows the timescales for
responses to passengers stated by airlines.

TABLE 3.2 AIRLINE COMPLAINT RESPONSE TIMESCALES
Upper limit of stated timescale for response Number of airlines
Within a week 4

Within two weeks 1

Within one month 3

Within two months 1

Due to the wide geographical coverage of somenaslimany stated that they could
handle complaints in multiple languages:

 Some legacy carriers were often able to handle taintp in many languages,
stating that they were able to handle complainthénlanguage of every country
in which they had a sales office.

e Other carriers take the opposite approach, andedgiive complaints only in one
language. However, one informed us that althoughwlas its public policy, it
would in fact respond to complaints in other largpsawhen it has the capability.

The response to the passenger may also be infdsgnedmmercial considerations: an
airline informed us that, for frequent businessvéhigrs, it may provide services
beyond that required by the Regulation, whereasglestrip economy passenger
would receive the minimum possible. This is comsistwith views provided by

another airline, which stated that it did not badi¢hat it had a commercial incentive
to provide a higher standard of customer serviaa the minimum required by law.

Number of complaints received

Although airlines were unwilling to provide inforti@n on their on-time
performances, some were willing to share data emtimber of complaints received
that related to the Regulation. On the basis ofvérg limited information provided to
us, and assuming that the carriers providing in&tiom were representative of other
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carriers, there were around 1.0 million complaitat<€£U carriers in 2008, of which
around 30% related to the issues covered by theulR#on; this compares to
approximately 550 million journeys on flights frorar within the EU and
approximately 22 million on flights which are eithéelayed over 2 hours or
cancelled, on the basis of the estimates describveplaragraph 3.24 above. The
combined NEBs received approximately 28,000 comgdain total over a similar
period; it is clear that NEBs only receive a srattion of potential complaints.

3.41 Of the airlines that were unable to provide thifoimation, some stated commercial
sensitivity, but others informed us that did novéndhe figures. One major low cost
carrier told us that they treat complaints as ‘comr contacts’, and do not distinguish
them from other queries (such as queries regatthggage allowance).

Cost of complying with the Regulation

3.42 We also requested information from carriers on thst of compliance with the
Regulation. Not all of the costs attributed to Hamgddelays and cancellations can be
directly attributed to the Regulation, as many ieasr already provided some
assistance to passengers under these circumst&tutesll airlines were prepared to
provide costs, but those that did gave a reasonadmhgistent picture: five airlines
reported that costs were in the range of 0.1%-0d%%urnover. However, a small
regional airline operating services which are patérly likely to be impacted by poor
weather estimated 10%. The airlines did not prowdasistent information and so
these figures are not directly comparable, but theya guide to the likely level of
cost incurred.

3.43 Most airlines had a common approach to handlingptbeision of assistance, making
arrangements through either their staff or grouaddting agents. However, one
major airline had entirely contracted out provisimfhassistance to a third party. The
reasons given by the airline were to reduce cdbts ¢ontractor is able to get bulk
discounts on hotel rates) and reduce reliance oangr handlers, who may not have
sufficient staff, contacts or capability to arrangecommodation in the event of a
major incident. In the event of an incident ocaugrithe carrier's operational control
centre contacts the contractor who is then resptan&r arranging assistance on the
carrier’'s behalf.

Evidence for airline compliance with the Regulation

Ground handling manuals

3.44 At each meeting with airlines, we emphasised tlaat @f the aim of the study was to
gather concrete evidence regarding the implementati the Regulation, and that any
materials which they could provide in support daitsments they made would be
valuable. A number of airlines responded with caerfitial documents which we have
been able to assess against the requirements Reiipelation. It should be noted that
we would expect some self-selection bias and thezethe conclusions drawn here

® Source: Energy and Transport in Figures (2007)
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may not be reflected in other carriers.

We asked each airline for a copy of the sectioitsofround-handling manual which
referred to responses to delays, cancellationsdanied boarding. These set out the
actions that airlines require their agents to takeresponse to delay incidents,
describing the measures that are put into placgémsengers. While the manuals
provide evidence of an airline’s intention to coyngbr not to comply) with the
Regulation, the experiences of NEBs and consunganisations suggest that they
may not always be adhered to in practice. We wdse advised by an airline
association that we should not rely fully on instions given to ground handlers, as
different airlines would handle incidents in diffet ways: for example, the
operational control centre might make individuataagements or give individual
instructions in each case.

Only one third of the airlines that participatedhe study were willing to provide this
information. Where a document was provided, we lbedt for compliance with the
Regulation (Table 3.3). Of the six excerpts fronouwgrd handling manuals we
received, we found that two were broadly compliaithough in one case this is
dependent on interpretation of the Regulationtétesl that passengers should only be
rerouted via other carriers’ flights under excepdilocircumstances).

Three had serious or multiple non-compliances:

e One carrier did not offer compensation for cantieles.

* A second stated that compensation was not payabldenied boarding which
had been caused by extraordinary circumstancesfadled to offer passengers
the option of reimbursing their ticket instead efrouting

* One instructed its handlers to give passengerstafilocal hotels and refund
their costs, rather than organising the accommondtir them (‘self-reliance’). It
also specified very low values for the voucherbdaiven for care.

In addition, one had minor non-compliances in isugd handling manual, including:
stating that passengers travelling using frequgat miles were not to be paid denied
boarding compensation; and only referring to dehiearding due to over sale (which
could exclude denied boarding due to technical lprab causing a reduction in
aircraft capacity).

TABLE 3.3 COMPLIANCE OF AIRLINE GROUND HANDLING MANUALS

Number of airlines

Participated in study 16
Provided ground handling manual 6
Manual is broadly compliant 2

Manual has minor non-compliances 1

Manual has serious / multiple non-compliances 3

Notices required under Article 14(2)

A number of airlines provided us with a copy of thiermation notices that they are
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required under Article 14(2). With one exceptidme hotices we were provided with
were compliant, although in some cases this dependthe interpretation of the
Regulation. To the extent that there is a lacklafity in the Regulation, airlines may
attempt to use disputed terms to their advantagieeXxample:

* Some of the airlines state in their information iced that it will pay
compensation for all cancellations “within the iafs control” or use similar
terms, rather than not pay compensation for caatt@ils due to “extraordinary
circumstances which could not have been avoided éad reasonable measures
had been taken”. While superficially similar, thsslikely to exclude a higher
proportion of cases than the criteria defined ia #CJ ruling inWallentin-
Hermann.

» Several stated that they would only provide reirmutvia their own flights.
Again, whether this is compliant depends on inttigiron of the Regulation.

The one information notice which was not complistieted that the carrier would not
provide assistance in the case of delays which wetré@s responsibility.

Most of the information notices we were providedhwdid not provide contact details
for the carriers’ customer services departmentd, therefore if the carrier did not
comply with the obligations stated in the noticevduld not be immediately clear to
the passenger how to pursue any claim, short ofptaining to the NEB (and most
NEBs would not accept a complaint if the passehgernot sought to complain to the
carrier first). In addition, one of the notices didt specify what the amounts of
compensation payable were, even though it did §ptw distance bands.

In addition, one airline provided training matesidhey used with their staff. This
document was fully compliant with the Regulation.

Airline terms and conditions

An area of evidence which could be looked at taaldish the level of airline
compliance is airlines’ terms and conditions. Thegeuld set out the airlines’
theoretical commitments to the passenger, althdifas and consumer organisations
have informed us that they are not always adher@upractice.

The compliance of airlines terms and condition$hiis Regulation (amongst others)
was the subject of a study we undertook for the @mmsion in 2008, which reviewed
the Conditions of Carriage of 85 carriers operatingthe EU. Since this was
undertaken relatively recently, we have not soughteplicate this work, but we
summarise the relevant conclusions. It is howekety that some carriers will have
changed their Conditions of Carriage since thiglystwas undertaken, and therefore
that the compliance of the Conditions with the Raton could now have improved.

The research found that 39% of carriers’ Conditimese significantly non-compliant
with the Regulation and a further 12% were mislegdwith regard to carriers’
obligations, in that they implied that the carneould have fewer legal obligations
than it actually would. This arose largely from htve carriers had adapted IATA’s
recommended practice on Conditions of Carriage {RRB), which predates the
Regulation and as a result is not consistent with15% described the carriers
obligations in detail and broadly accurately, 17&4d la general statement that in the

= steer davies gleave 3



Final Report

event of denied boarding, delay or cancellatioe, ¢arrier would comply with the
Regulation, and 2% had a general statement thatcdinéer would comply with
applicable law.

FIGURE 3.10 COMPLIANCE OF CONDITIONS OF CARRIAGE WITH RE GULATION
261/2004

No reference Compl?ant -
15% detailed

15%

Compliant -
comply with
Regulation
Extensive/severe 17%
non-compliance
16% Compliant -
comply with
applicable law
- 2%
Significant non-
compliance

23%

Compliant but
misleading
12%

Source: Steer Davies Gleave study for European Commission on Conditions of Carriage and Preferential Tariff Schemes, 2008.

Other airline evidence

3.56 Several airlines provided us with additional evidethat they had complied with the
Regulation’. This included:

» Invoices showing costs incurred re-routing passenga other airlines.

* An incident report sheet from an airline, givingalls of the incident that had
occurred, what was provided to passengers, andt aflipassenger signatures
attesting that each had received what the airlimied was provided.

* One airline informed us that they only a very losegortion of complaints led to
court cases, and that this was evidence of congdianhis rate might also be
affected by passengers’ perceptions of the coodgss.

Evidence from other organisations

3.57 As part of investigating compliance with the Regjola, NEBs and other
organisations have undertaken their own analysis.

3.58 Some NEBs investigate all cases where the airlaiens extraordinary circumstances.
Only one NEB (the Hungarian CAA) was able to previts with detailed results of
this investigation: the claim of extraordinary cinastances was upheld by the CAA
in only 37% of cases.

3.59 The UK consumer organisation Which? undertook aesupof its members over 12

” Note that this section discusses evidence of campg in multiple cases, rather than individualesador a
discussion of evidence provided in support of patér claims (e.g. technical logs) please see@edti
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months from 2007 to 2008, asking them whether thag experienced delay. The
survey shows 6% of passengers experiencing aneimcighich would be covered by
the Regulation, based on a sample size of 29,&®nelents. The survey asked those
passengers who had suffered a delay of over 2 houra cancellation what
compensation or assistance was provided (Figutetibw).

FIGURE 3.11 PUNCTUALITY SURVEY RESULTS — PROVISION OF COMPENSATION

Nothing offered

Meals and refreshments 53%
Hotel accommodation

A document (e.g. leaflet)
Free phone calls/emails/faxes
Airline/airport vouchers

Earlier/later/alternate flight

Financial compensation

Other 14%

0% 10% 20% 30% 40% 50% 60%

Source: Which?

Under Article 14(2), all of these passengers shdwdde received an information
notice and the majority (those on all cancelleghts, all delayed flights of less than
1,500km, and some delayed flights of over 1,500kshpuld have received
refreshments and telephone calls. However, 29% @®en nothing; only 9% were
provided with a document explaining their rightslyo53% received refreshments,
and only 8% were offered phone calls or emailssTimplies that carriers committed
a minor infringement of the Regulation in at 1e82% of cases, and that there was a
more significant breach of the Regulation (failtwgrovide refreshments) in 30-40%
of cases, the exact figure being uncertain withmawing the proportion of delayed
passengers using flights of over 1,500km and tlaetdength of the delays.

In addition, Which? asked their members about hatisfeed they were with the
handling of delay (Figure 1.14). This showed thH¥dof delayed respondents (out of
9,822) were satisfied with how the delay had bemmdled. This includes passengers
who were delayed for lengths of time too shorteabvered by the Regulation.
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FIGURE 3.12 PUNCTUALITY SURVEY RESULTS — SATISFACTION WITH HAND LING

Very satisfied
Fairly satisified
Neither / nor 37%
Fairly dissatisfied

Very dissatisfied

Don't know

0% 5% 10% 15% 20% 25% 30% 35% 40%

Source: Which?

3.62 A third stakeholder which provided information oontpliance was EUclaim. It
collects detailed data on flights, such as schedaled operated flight times. It
believes it can identify incidences where therediserepancies between its data and
the statement an airline has made to a passenfmr example, that a carrier has
claimed that an aircraft had technical problemslstht was actually operating an
additional chartered flight. However, EUCIlaim’s titics also show that the large
majority of initial claims it receives from passeng are not valid, indicating that
passengers may have exaggerated expectationdgraighés under the Regulation.

Stakeholder views on compliance

3.63 We asked all stakeholders about the extent to wthiely considered airlines were
complying with the Regulations. Views varied coesably, depending on whether or
not the organisation was an airline. Figure 3.13rsarises the views expressed by
each type of stakeholder. Over 80% of airlines gmbuthat they were generally
compliant with the Regulation, compared to less1thi@% of NEBs and consumer
organisations. 36% of consumer organisations wé&espo identified significant or
widespread failures to comply with the Regulation.

FIGURE 3.13 STAKEHOLDER VIEWS OF COMPLIANCE

NEBs

Airlines
B Generally

compliant

Airline associations O Some issues

M Significant non-

Consumer associations compliance

E No opinion

Airports

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

% of responses
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The following section discusses the views of défargroups of stakeholders.
Airlines

Most airlines viewed their own actions as complianth the Regulation: out of
sixteen airlines contacted, thirteen described @gugres which were broadly
compliant, and two were partially compliant. Howevie many cases airlines’ views
that they were compliant with the Regulation degehaon their interpretation of it:

»  Two carriers admitted that compensation for caatielhs would only be paid on
a passenger’s specific request.

* A tour operator informed us that all non-operatéghts were long delays (even
if the delay was several days in length): evenhé tdelayed” flight used a
different flight number, it would not be consideradcancellation, because its
passengers would be using the same tickets. Thiddvadso apply if passengers
on two smaller flights were regrouped onto onedajane.

* An airline association informed us that its membeese compliant with its
interpretation of the clause on re-routing, nantkit re-routing does not have to
be via other carriers.

However, a number of carriers stated that sather carriers were infringing the
Regulation; this view was particularly expresseslawls low cost carriers. One legacy
carrier suggested that enforcement did not focufcmntly on low cost carriers
because of the difficulties involved — for exampecause their head offices might be
outside the country.

Several airlines noted situations where compliawes difficult: at small airports
where the ground handling company is not prepaveatrange hotel accommodation,
and following a major incident. It can also be idifft for an airline to provide
evidence that it has complied, for example if aspager who lives close to the airport
leaves before assistance can be provided.

We also interviewed all of the major airline asations. Most did not express an
opinion on whether or how carriers’ were complyingh the Regulation, but two
informed us that there were areas where they digpghie Commission’s interpretation
of what was required. One association stated thraests member carriers found the
requirement to provide information notices diffictd comply with.

Tour operator and travel agent association (ECTAA)

ECTAA (the association of European Travel Agentsied that re-routing via other
carriers is often refused, and that a number afiezgardo not offer the choice of re-
routing in the case of cancellations announced riize two weeks prior to departure,
either denying all obligations or offering refungdjrbut not the choice of re-routing.
This is not satisfactory for passengers and towaraiprs, in particular when they
cannot find alternative transport at comparabledt@ns during high season and have
booked other travel arrangements which they willeho cancel or modify at their
expense. ECTAA members had seen problems with payrokB compensation:
carriers failing to pay, only paying as a resulfaimal complaints, and only paying
via a voucher for future flights on the airline.
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ECTAA reported problems as occurring most oftenhwidw cost and non-EU
carriers.

NEBs

Most NEBs believed that there were some issues waitline compliance, and
identified a number of frequently occurring probtem

e ‘Self-reliance’: By this we mean the carrier reimbursing the pagsencosts of
care, if subsequently claimed, rather than progdime care itself. Many NEBs
viewed this as a problem, and several informechas 2ome carriers were doing
this extensively. This was especially prevalentam cost carriers, where the use
of third party ground handling agents could makadte difficult for passengers
to obtain care. Sometimes costs are only reimbuedftel investigation and
instruction by the NEB. Conversely, one NEB reportieat when requested to
reimburse costs, carriers usually paid, and one E&8 that it was surprised by
the extent to which some carriers were willing teept passengers’ claims for
expenses.

* Re-routing only on their own flights: Many NEBs reported that some carriers
will only re-route passengers via their own flightsid will not consider using
other carriers. This is particularly reported fowlcost carriers, who argue that
their business model (particularly the use of sdaon airports) may hinder
rerouting via other carriers.

* Re-routing not offered at all, only reimbursement:One NEB informed us that
it had had a number of recent complaints thatreigiwere not offering re-routing
when cancelling flights in advance, and only refagdthe ticket price. This
could result in significant cost to the passenger.

e  Failure to provide information: Violations of Article 14 were very commonly
reported by NEBs. Compliance with Article 14(1) wgenerally good, but that
with Article 14(2) was seen as weaker.

* Unjustified claims of extraordinary circumstances: This was reported by a
number of NEBs. The Hungarian CAA found that sulgines were justified in
only 37% of cases.

» Classifying cancellations as long delaysA number of NEBs reported that this
approach is commonly used by some carriers to nseirtheir responsibilities
under the Regulation.

* Inadequate assistance providedSome carriers offer refreshments which are not
sufficient to meet the criteria in Article 9(1)(&jor example, one carrier offers a
voucher for all delays of 2-5 hours which, at dartBuropean airports, would
only be sufficient to cover the cost of a smalltleonf watef.

Consumer organisations

Only one consumer organisation believed that &isliwere mostly complying with
the Regulation, while two believed compliance wasdyopartial. Three of the
consumer organisations believed that airlines west consistently infringing the

8 For example at Amsterdam Schiphol airport the mimh price we could find in airside shops for a srhattle of
water, typically priced at around €1 outside, is563 In contrast at some other airports there iapsiition
between airside retailers resulting in much lowérgs.
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Regulation, citing failures to spontaneously payssgsmgers compensation for
cancellations, and in some cases failing to prog@apensation when asked.

Airports

Most airports surveyed did not express an opinionaoline compliance with the
Regulation. Two did express (slightly conflictinggws:

* A terminal manager for BAA, the main UK airport og®r, stated that airline
compliance at his airport (London Heathrow) haahiicantly improved and that,
for example, the airport had not recently beenirequo care for any groups of
stranded passengers.

* AENA, the Spanish airport operator, stated thdinas operating at its airports
were consistently failing to provide meals, refresints and telephone
calls/emails as required by Article 9, and thatreheas widespread failure to
inform passengers of their rights as required kjcks 14(2).

Conclusions

There is no evidence that the introduction of tlegiRation has had any impact on the
level of delays or cancellations. It is not possitd draw conclusions about trends in
denied boarding as little information is releasgdchrriers. Overall it is difficult to
draw conclusions about carriers’ performance ofiees, as very little information is
released, and the information released by diffecanters is not consistent. Although
Eurocontrol has detailed data on flight delaysyrity releases this data at a highly
aggregated level, which makes it impossible to ssstiee performance of individual
carriers.

It is also difficult to obtain clear evidence on ather airlines are applying the
Regulation properly, as few airlines are willingstmare this information; as a result, it
is necessary to rely largely on stakeholders’ apisi and other limited, largely
anecdotal evidence. Although some stakeholdersidenes! that airline compliance
with the Regulation has improved, most evidence ithavailable indicates that some
airlines are not consistently complying with thegRlation:

 Most carriers were not willing to provide the padk their ground handling
manuals, which should indicate their policy on Hemgdof delays, cancellations
and denied boarding. Of those that were providetf, Were significantly non-
compliant.

« The survey undertaken by Which? indicates thatinasl commit a minor,
technical infringement of the Regulation in ovef®0f cases in which they have
obligations under it, and commit a significant infement in 30-40% of cases.

* Most stakeholders, other than airlines, considat tarriers are not consistently
complying with the Regulation.

There is also some evidence that consumers misstader their rights under the
Regulation and may believe airlines are non-comples a result. However, even
excluding the views of consumer associations, mastence indicates that airlines are
not universally complying.

The data indicates that only a very small propartb passengers complain to either
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airlines or NEBs. As discussed in paragraph 3.406vebthe Regulation creates
obligations for carriers relating to about 4% agfits (which, if delayed/cancelled
flights have equivalent numbers of passengersherdtights, equates to 22 million
passengers per year); but only around 0.05% ofepgsss complain to carriers, and
0.005% complain to NEBs. This implies that theret&e complaint to an NEB for
approximately every 800 passengers on flights fowiiciv the Regulation creates
obligations.
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4.1

4.2

4.3

4.4

4.5

ENFORCEMENT AND COMPLAINT HANDLING BY NEBS
Introduction

This section summarises the complaint handlingenfdrcement process undertaken
by National Enforcement Bodies (NEBs). We set batfollowing information:

* we provide an overview of the NEBs, describing tymee of organisations they
are and the resources they have available;

* we set out the legal basis for complaint handling enforcement;

e we summarise statistics for the number of compdaiateived, the nature of the
complaints, and the outcomes, and for sanctiorishthae been issued,;

* we describe in detail the process for complaintdliag and enforcement in each
State, and outline a number of common issues dficutties; and

* we provide an overview of other activities undeetaloy NEBs in relation to the
Regulation, such as inspections undertaken atraéétpo

Most of the information within this section is prded for the NEBs in all Member
States. The detailed information relating to thenplaint handling and enforcement
process has been collected for the case studysSiatg. Further detail on complaint
handling and enforcement in the 15 case study Skatgrovided in Appendix A.

In most cases, this document is based on detaifedmation provided by all relevant
stakeholders. However, in the case of Portugal,hewe a number of outstanding
guestions to the NEB, INAC, to which we have notbable to obtain unambiguous
responses. In particular, the information we hagenbprovided with relating to the
circumstances under which sanctions may be impappdars to be contradictory. We
have sought to clarify this issue but without sssoeithin the timescale for the study.

Overview of the NEBs

Most of the NEBs are Civil Aviation Authorities. the States where the NEB is not a
CAA, it is generally a statutory consumer authoritysome Member States, another
organisation undertakes part or all of the compldiandling and enforcement
function. In Belgium, whilst there are two NEBS, tlboare part of the same
government ministry (the Federal Public Service Kdobility and Transport). In
Finland, there are three complaint handling/enforeet bodies. In Sweden, there is a
separate body responsible for complaint handlirigtbs not designated as an NEB.

Table 4.1 lists the NEBs, the nature of the orgdiua, and where there is more than
one NEB in a State, the role of each organisailibie. table is divided into case study
and non-case study States.

TABLE 4.1 ENFORCEMENT BODIES
State Enforcement Body Nature of organisation Role
Denmark Statens Luftfartsveesen (SLV) CAA
Direction Générale de I'Aviation
France Civile (DGAC) CAA
Germany Luftfahrts-Bundesamt (LBA) CAA
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Hellenic Civil Aviation Authority

Greece (HCAA) CAA -
Hungarian Authority for Consumer protection Complaint handling and
Consumer Protection (HACP) authority enforcement
Hungary Supervision of airlines,
National Transport Authority assistance to HACP where
. . CAA . .
Directorate for Aviation required e.g. evaluation of
extraordinary circumstances
Commission for Aviation Independent economic
Ireland : -
Regulation regulator
Ente Nazionale Aviazione
laly Civile (ENAC) CAA -
. Consumer Rights Protection Consumer protection
Latvia . -
Centre authority
Transport and Water
Netherlands Management Inspectorate CAA -
(Ivw)
Civil Aviation Office (CAQ)
Poland Commission on Passengers’ CAA -
Rights
National Institute for Civil
Portugal Aviation (INAC) CAA ;
Slovak Republic Slovak Trade Inspectorate Consumer pr.otectlon -
authority
. Agencia Estatal de Seguridad
Spain Aérea (AESA) CAA ;
Konsumentverket (KV) Consumer pr'otectlon Enforcement
authority
Sweden
Allmanna Alternative dispute Complaints handling, dispute
reklamationsndmndens (ARN)? resolution body resolution
Air Transport Users Council Ar pas§enger Complaints handling
UK representative agency
UK Civil Aviation Authority CAA Enforcement
Austria Federal Mlnlstw of Transport, CAA i
Innovation and Technology
Directorate-General Air CAA Enforcement and sanctions
Belgium10 Transport
External Communications Cell Public authority Complaints handling
Bulgaria Directorate General, Civil CAA i

Aviation Administration™!

° Not designated as an NEB

10 Both NEBs in Belgium are part of the same organisa(iee Federal Public Service for Mobility and Tspart)

1 Assisted with complaints handling by the Commissibirade and Consumers Protection, which is anggeh
the Ministry of Economics, but this is not classifias an NEB. Initial complaints go to the NEB.
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Cyprus Department of Civil Aviation CAA -
Czech Republic CAA - Legal department CAA -
Estonia Consumer Protection Board Consumer pr'otectlon -
authority
Consumer Ombudsman & Consumer protection Enforcement of collective
Agency authority consumer interest

Complaint handling/dispute

Alternative dispute . .
resolution (leisure travellers

Consumer Disputes Board resolution body

Finland only)
Enforcement, handling of
Finnish Civil Aviation Authority CAA complaints by business
passengers, support to
Consumers Dispute Board
Lithuania Civil Aviation Administration CAA -
Luxembourg Directorate of Civil Aviation CAA -
Malta Department of Civil Aviation CAA -
. National Authority for Consumer protection
Romania X . -
Consumer Protection (NACP) authority

Slovenia Dlrect.orgte of Civil Aviation cAA _
Aviation Inspectorate

Resources available to NEBs

4.6 A key issue identified in our 2006-7 study into tbperation and results of the
Regulation was that many NEBs did not have suffiicresources available to handle
all of the complaints that they received. In son&tes, the NEB considers that they
now have sufficient resources, but lack of resarsestill a problem in several NEBs.
In particular, the NEBs for France, Italy, SpairddPortugal stated that they did not
have sufficient resources to handle the complaihtd they received within the
timescales set out in the NEB-NEB agreement.

4.7 There continue to be significant differences innlaenber of staff handling complaints
and working on enforcement in the different NEBsPlortugal there is one FTE for
every 763 complaints received per year, whereadungary there is one FTE for
every 42 complaints (Figure 4.1 below).
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4.8

4.9

4.10

FIGURE 4.1 NUMBER OF COMPLAINTS HANDLED PER YEAR, PER FTE
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* Estimate, based on assumption that airport-based staff spend 25% of time dealing with issues related to the Regulation

A further problem is that, in order to investigated rule on claims of extraordinary
circumstances by carriers, it is necessary for NEBsave access to staff with
technical/operational expertise. Whilst this is imde in most NEBs, it is not
available in all:

» Sweden: Complaints are handled by an alternative dispuselugion system.
This does not have access to technical or opesdtexperts.

« UK: The AUC, which handles complaints, does not hawesg to technical
expertise, although the CAA does investigate a lspmaportion of cases, and it
does have this expertise.

» Ireland: The NEB is CAR, an economic regulatory authoritycdn draw on
expertise within the Irish Aviation Authority (tf@AA) but this is not a statutory
function of the IAA and therefore is provided og@odwill basis.

* Portugal: Complaints are handled by INAC, the CAA, but thetpaf INAC
which handles complaints does not have accessmadist technical expertise.

This problem is particularly significant for the BE that are not civil aviation
authorities. However, this does not apply to atlsMEBSs: in Hungary complaints are
handled by a general consumer authority, the Huagafuthority for Consumer
Protection, but the CAA is used where required ifmestigations, particularly of
claims of extraordinary circumstances.

Legal basis for complaint handling and enforcement
Overview of relevant legislation

All of the case study States have complied withdhkgation set out in Article 16 to
introduce sanctions into national law, with theaption of Sweden and Spain:

» Spain: Enforcement relies on a law which predates the Ré&gn and hence

42
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does not refer explicitly to it, but requires cars to “undertake their functions
and carry out the activities for which they arepwmssible with respect to

passengers’ rights, without discriminating on ttesibd of place of birth, race,

gender, religion, opinion or any other personasacial condition”. It is unclear

whether this is a sufficient legal basis for thepasition of sanctions and,

although the NEB is using it to impose sanctiohesé are being challenged by
carriers.

* Sweden: Sanctions have been introduced into national law d¢wly for
infringement of Article 14. No other penalties damimposed. Where an airline
does not comply with a requirement to pay compémsab a passenger that
complains, the only penalty is that the name ofatinkne is published on a list in
a magazine.

4.11 In several Member States, enforcement is depengiennore than one law — for
example, the law defining how the NEB must opeegaté the procedure for imposing
sanctions may differ from the law introducing séms. Table 4.2 below summarises
the relevant legislation in the case study Stdikese detailed information is provided
in the case studies in appendix A.

TABLE 4.2 RELEVANT NATIONAL LEGISLATION

State Summary of relevant legislation

Denmark »  Air Navigation Act, Articles 31(a) and 149(11): defines sanctions

*  Article 330-20 of the Civil Aviation Code, as amended by Decree 2007-863 of 14 May

France 2007: gives the Minister of Civil Aviation the power to impose sanctions
«  Air Traffic Licensing Regulation (Luftverkehrszulassungsordnung): defines LBA as the
NEB and that breaches of the Regulation are considered an offence.
G o AirTraffic Law (Luftverkehrsgesetz): defines that breach of EU Regulations relating to air
ermany . i ) .
traffic is an offence, and defines the fines applying
e Law on Administrative Offences (Gesetz iber Ordnungswidrigkeiten): defines the
administrative process that must be followed in order to impose sanctions.
»  Decisions of Minister and Transport Communications: D1/D/44137/2978/8-11-2004
Greece (designates the NEB), D1/D/13770/980/14-4-05 and D1/D/1333/148/16-1-07 (sets out

penalties), and D3/52598/7561/18-12-95 and D3/B/47159/9521/15-11-2001 (penalties
for non-monetary violations)

e Government Decree 25/1999, as amended by Government Decree 33/2005 to reflect the
Hungary Regulation: legal basis for enforcement by HACP

e Article 47/C of the Act CLV of 1997: legal basis for imposition of sanctions by HACP:

«  Section 45(a) of the Aviation Regulation Act 2001 as inserted by the Aviation Act 2006:

Ireland basis for enforcement and sanctions:
Ital *  Legislative Decree 69/2006 of 27 January 2006: defines process to be followed by
y ENAC and fines that can be imposed
Latvia e Administrations Violations Code
¢ Resolution to set up the Transport and Water Management Inspectorate
(Instellingsbesluit Inspectie Verkeer en Waterstaat), Article 2, paragraph 1, item d: sets
up the NEB
Netherlands e Civil Aviation Act (Wet luchtvaart), Article 11.15, section b, item 1: defines circumstance

under which sanctions may be imposed

*  General Administrative Law Act (Algemene wet bestuursrecht), chapter 4 (process to
impose sanctions) and chapter 5 (level of fines).
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Aviation Act (Articles 205a, 205b, 209a, 209b): requires fines to be imposed

Poland
e Administrative Procedure Code: defines procedures to be followed
e Joint Order 357/2006: designates NEB
Portugal »  Decree Law 209/2005: defines level of fines which can be imposed for each infringement

Decree Law 10/2004: defines standard scale of fines

Slovak Republic

Act No 128/2002 (State Inspections Act): defines powers of NEB to conduct inspections,
impose preventative measures, and impose sanctions

Act No 250/2007 on Consumer Protection: provides legal framework for NEB'’s
consumer protection activities

Aviation Security Law (Law 21/2003): basis for enforcement and sanctions

Royal Decree 28/2009: defines inspection regime

Spain *  Law on Public Administrations and Administrative Procedures (Law 30/1992): defines
operation procedures for the NEB
«  Regulation on Procedures for the Imposition of Sanctions (Royal Decree 1398/1993)
Sweden e Swedish Aviation Act, Chapter 9, Section 11: designates the NEB
»  Marketing Practices Act: allows sanctions to be imposed (relating to Article 14 only)
»  Civil Aviation (Denied Boarding, Compensation and Assistance) Regulations, Statutory
UK Instrument number 975 (2005): defines penalties and designates NEBs.
»  Enterprise Act 2002: defines civil powers for NEB, including to apply for an injunction
(‘stop now order’) and power to seek binding undertakings
Austria »  Austrian Civil Aviation Law
Belgium e Articles 32 and 45-51 of Law of 27 June 1937
Bulgaria e Civil Aviation Act, Art. 16b
Cyprus e Law 213(1)/2002 (Civil Aviation Law)

Czech Republic

The Civil Aviation Act (number 49/1997): introduced sanctions

The Administrative Code (number 500/2004): administrative process to impose
sanctions

Aviation Act of Estonia, Article 584 - Compensation and assistance to passengers in the

Estonia event of denied boarding, cancellation or long delay of flights
»  Finnish Aviation Act (1242/2005) - Section 153 (Conditional fines and conditional orders
! of execution)
Finland
»  Consumer Protection Act (Chapter 2 Section 20 and Chapter 3 Section 4): basis for
enforcement by consumer authority
»  Paragraph 2 of Article 70 of the Act of Aviation No. VIII-2066 (O.J. 2000, No. 94-2918;
Lithuania 2005, No. 31-971): designates CAA as NEB
»  Code of Administrative Violations: defines penalties
»  Law of 23 April 2008 in relation to the identification and sanction of violations of
Luxembourg . .
consumer rights , Article 9
»  Legal Notice 63 of 2005, as amended by Legal Notices 13 and 411 of 2007.
Malta e Legal Notice 297 of 2005, as amended by Legal Notice 411 of 2007.
»  Legal Notice 205 of 2007, as amended by Legal Notice 411 of 2007
Romania »  Government Decision no. 1912/2006: designates NEB and introduces sanctions
Slovenia *  General Offences Act
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412

4.13

4.14

Sanctions allowed in national law

There are significant differences between the Statehe maximum sanctions that
can be imposed under national law for infringemasitshe Regulation (Table 4.3).
The highest defined maximum sanctions are in Hyndgaver €7 million) but in
Netherlands, Sweden, Finland and Denmark unlinfitees can be imposed, and in
Cyprus the maximum fine is 10% of the turnoverhef tarrier.

However, in many States, sanctions are low, angbme States maximum sanctions
are close to or below the costs that a carrier ima&pme circumstances avoid through
non-compliance with the Regulation. In these Stdtes sanctions regime cannot be
considered to comply with the requirement in Aditl6(3) for dissuasive sanctions to
be introduced by Member States, because evenahetien was imposed for every
infringement of the Regulation, the regime of semst would not provide an
economic incentive to comply with the Regulatioreuery case.

Maximum sanctions are particularly low (less thah,060) in Estonia, Latvia,
Lithuania, Poland and Romania. Of these Statekaimia and Poland, sanctions can
be imposed per passenger that complains, and thneref theory the total sanction
could be higher if multiple passengers complainedu& an incident. However, in
Estonia, Lithuania and Romania, sanctions wouldapplied per offence, not per
passenger, and therefore if a carrier infringed Regulation with regard to every
passenger on an aircraft, the maximum sanctiorddmeifar less than the cost avoided
by the carrier.

TABLE 4.3 MAXIMUM FINES
State Maximum sanction (€) Explanation/notes
Denmark Unlimited In addition up to 4 months imprisonment

Maximum sanction ‘per failing’, which is not defined. Has
France 7,500 been imposed on a per-passenger basis to give a higher
total sanction. Can be doubled if repeated within a year.

Additional fines can be imposed to recover the economic

Germany 25,000 advantage that the carrier has obtained from infringement
Greece 500-3,000 Maximum depends on nature of infringement
Hungary 7272727 Mlnlmym sanction €54. In addltlgn pen'alty ofup to'€3,.636
for failure to co-operate as required with an investigation
Ireland 150,000 Maximum €5,000 if the case is heard in a District Court
Maximum depends on Article infringed and reduced by two
Italy 5,000-50,000 thirds if paid within 60 days. Minimum fines of €1,000-

10,000.

Fine can be applied per passenger that complains. In
Latvia 999 addition fines of up to €14,300 can be imposed for failure to
provide information requested by NEB

Law states that sanction should be in reasonable proportion

Netherlands Unlimited but proportionate to the amount of loss and to the severity of the violation

Maximum depends on Article infringed. Fines are cumulative
Poland 589-1,131 per Article and per passenger that complains, so maximum
could be a multiple of this. Minimum fines €47-235.
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The maximum and minimum fines depend on the
infringement (‘light’, ‘serious’ or ‘very serious’), the size of the

Portugal $,000-250,000 company, and whether the infringement was intentional or
negligent. Minimum fine €350-4,500.
Slovak Republic 3.319-66,000 Depending on how |nfr|n.gement is identified, and whether it
is repeated
Spain 4,500,000 For most infringements maximum would be €4,500
Sweden Unlimited but proportionate Covers Article 14 only
UK 5,750
Austria 22,000
Belgium 4,000,000 In addition up to 2 years |mprlsonment if a criminal
prosecution
Bulgaria 5,000 Per passenger that complains
8,543 or 10% of air carrier's
Cyprus
annual turnover
Czech Republic 200,000
Estonia 640 Per offence not per passenger
Finland Unlimited Unlimited if imposed by Finnish ansumer Agency under
Consumer Protection Act
Lithuania 869 Minimum sanction €289. Per case, not per passenger.
Luxembourg 50,000 Minimum sanction €251. Per case not per passenger.
Applies per complaint. If a group of passengers submits one
complaint only one sanction can be imposed, but if multiple
Malta 2,329 . . !
passengers complain separately, multiple sanctions can be
imposed.
Romania 600 Per offence, not per passenger
Slovenia 33,333 Per offence, not per passenger.

Statistics for complaint handling and enforcement
Complaints received

4.15 Most, but not all, NEBs were able to provide a kdmavn of the complaints that they
received in 2008. In total around 28,000 complaiweye received by the NEBs
although this is approximate as a few NEBs couldonovide precise figures, either at
all, or for the year 2008. Of the complaints forieththe topic was known, 57%
related to cancellations, 33% to delays and 10%etmied boarding. Less than 1%
related to downgrading. Although the UK is the &sigaviation market in Europe, the

largest number of complaints to an NEB was in Spain

TABLE 4.4 COMPLAINTS RECEIVED IN 2008 (EXCEPT WHERE STATED)

Down-
grading

Denied
boarding

State Cancel- Delay

. Other Total
lations

Notes

Denmark 106 42 16 0 1 165

France No breakdown available 3,400 Approximate
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Germany 2,399 1,151 414 4 0 3,968
Greece 195 No full breakdown available 256 451
Hungary 93 30 4 0 0 127
Ireland 304 70 20 2 17 413
Failure to provide
Italy 2,205 1,681 322 5 598 4,811 assistance or information
classified as 'Other’
Latvia 25 11 6 1 0 43 Figures for 2009 YTD
Netherlands 287 156 64 0 0 507
Poland 816 142 78 0 s02 158 N a"czfnt::a';ttzer' ae
Portugal 373 0 0 0 1,153 1,526
Sm w0 0 01w S
Spain 2,285 2,320 843 1 0 5,449
Sweden No breakdown available 142 Approximate
UK 2,053 683 254 13 0 3,003
Austria 500 400 0 0 100 1,000 Figures are approximate
Belgium 138 53 20 0 0 211 Figures for 2009 YTD
Bulgaria No breakdown available 83 Figures ;;;3:);?5/2008_
Riéii?ic 75 34 11 2 20 142
Estonia 17 6 0 0 1 24
Finland 106 15 6 0 0 127
Lithuania 31 19 9 0 0 59 Breakdown approximate
Luxembourg 18 8 0 0 0 26 ﬁ‘é";pc'z'r:t:eft‘:ryg:ﬁ;
Malta 9 5 1 0 0 15
Other includes
Romania 23 No breakdown available 347 370 complaints not related to
Regulation
Slovenia No breakdown available but ‘almost all’ cancellations 18
Total 12,136 6,876 2,076 28 6,656 27,772 Total approximate

Outcome of complaints

4.16 Unfortunately, many NEBs do not have exact figimsthe outcome of complaints,
and where there are figures, the approach to casagjon used by NEBs differs and
therefore the figures are not comparable. Whersipleson the basis of data provided,
we have estimated both:
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» the proportion of complaints submitted during 20@ich have been resolved,
(where disaggregation is available, we consideesslved cases which could not
be processed, for example because the carriemsalyént); and

» of those complaints which were resolved, the prioporwhich were resolved
either partly or fully in favour of the passenger.

4.17 A significant proportion of the complaints submukttduring 2008 still had not been
resolved at the time the research for our studywmaertaken in summer 2009 (Table
4.4). The proportion was particularly high in ltalrere only 60% of complaints were
resolved: we were informed that the main reasongptaints were not resolved were
that the complaint had not been processed by tH (d&e to lack of resources), or no
reply had been received from the carrier.

4.18 The analysis also shows significant variationsa proportion of resolved complaints
which were upheld, ranging from 6% in Slovenia B®in Austria. This conclusion
is consistent with comments from both NEBs andredd that different NEBs would
rule in different ways on the same complaint.

TABLE 4.5 OUTCOME OF COMPLAINTS RECEIVED IN 2008, WHERE AVAIL ABLE
State Proportion of submitted Proportion of resolved complaints fully or partially in
complaints resolved favour of passenger
Denmark 87% 34%
Germany n/a The vast majority did not lead to sanctions, implying complaint

either not significant or not proven

The majority of complaints were resolved in favour of

Greece n/a consumer, but no figures available
Hungary 100% 20%
Ireland 63% 67%

The vast majority of complaints did not lead to sanctions,
0,
laly 60% implying not valid

Latvia 72% 41%
Netherlands 83% 29%
Slovak Republic n/a 72%
Spain 90% n/a
Sweden n/a 74%
UK 90% 32%
Austria 100% 90%
Bulgaria 7% 31%
Cyprus 84% 92%
Czech Republic 1% n/a
Estonia 92% 42%
Luxembourg 33% n/a
Malta 53% 38%
Slovenia 100% 6%
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Sanctions applied

4.19 12 Member States imposed sanctions in 2008, atmtaharound 320 sanctions were
imposed. One further State (Netherlands) has ingbeaactions for the first time in
2009 and one (Lithuania) had imposed sanctions®&f008 but did not do so during
the year. In total 14 States have imposed sanctdate (Table 4.6).

TABLE 4.6 SANCTIONS IMPOSED IN 2008
State impiilfiﬂi?]nzsoos impS:sne(:itoon:ate Explanation/notes
Denmark 0 0 -
France 4 4 Fines ranged from €800 to €22,500
Germany 20 n/a -
Greece 7 n/a -
Hungary 16 34 Maximum fine issued was €5,515
Ireland 0 0 -
Italy 122 452 Figures to date refer to 2006-8 only
Latvia 3 10 All fines appﬁ:ie;j—;oyaeirrnw;sittir:;i\lliitcourt, which
Netherlands 0 3 Details of penalties imposed confidential
Poland 105 250 -
Portugal n/a 10 -
Rilgt\jz:?c 14 n/a Sanction only imposed on Slovakian carriers
Spain 15 30 Most fines €4,500 but one €135,000
Sweden 0 0 -
UK 0 0 -
Austria 0 0 -
Belgium 0 0 -
Bulgaria 0 0 -
Cyprus 0 0 i
Cor . o -
Estonia 0 0 -
Finland 0 0 -
Lithuania 0 1 -
Luxembourg 0 0 -
Malta 0 0 -
Romania 11 n/a A further 4 sanctions have been levied in 2009 to
date
Slovenia 1 n/a Sanction was a warning with payment of

procedural costs. Exact value not known.

= steer davies gleave 49



Final Report

4.20

4.21

4.22

Of the sanctions issued in 2008, 68% were issuettaly or Poland. There are
significant differences in the rate at which NEBgpose sanctions, compared to the
number of complaints (Figure 4.2 below). In Slowakhere was 1 sanction issued for
every 3 complaints received, whereas in Spain aadde there were 363 and 850
(respectively) complaints for every sanction issuedrtugal was not able to give
precise figures for the number of sanctions imposedhe other 14 Member States,
no sanctions were issued in 2008 despite a tota|adf4 complaints being received by
the relevant NEBs. Of the States in which no sanstiwere issued, the largest
number of complaints received was in the UK.

FIGURE 4.2 COMPLAINTS RECEIVED PER SANCTION ISSUED, 2008
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Source: NEB data, SDG analysis
The complaint handling and enforcement process
Overview of the process

The complaint handling process is broadly simiteeach NEB:

e complaints are recorded in a database system;

* most undertake an initial filter of the complaints,remove those that are not
related to the Regulation or where there ipnoma facie case of an infringement;

+ with few exceptions, complaints relating to fliglaksparting from other States are
forwarded to the NEB of the State which is competemandle the complaint;

» airlines are contacted to request information anjistification for their actions;
in particular, most request evidence of extraomjirdrcumstances if these may
apply; and

» adecision is made on the complaint.
The complaint handling process is very differentirthis in Sweden (see box below).

Otherwise, the main differences between the presassdifferent Member States are
in the following areas, which are discussed in nu@iil below:

50
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4.23

» the extent of any investigation of extraordinamgemstances;

» the nature of the ruling or decision issued toghssenger, in particular whether

the carrier is instructed to pay compensationi# thappropriate;

e under what circumstances the investigation of tleengaint may lead to

sanctions;
» the process by which sanctions may be imposed alfetted; and
» the extent to which information on the procesaullighed.

The complaint handling process in Sweden

The NEBs in most of the 15 case study States fololroadly similar approach

complaint handling. The main exception to this ise8en, where complaints are

handled by an alternative dispute resolution badimanna reklamationsndmnde
(ARN). ARN is not designated as an NEB, and do¢sansider that it should folloy
the NEB-NEB agreement, but no other organisatiafesgnated in Sweden to han
complaints except with regard to Article 14 anddfiere ARN is the only authority t
which passengers can complain.

ARN gathers evidence and then makes a decisioraéh ease, through a form
written decision. Its recommendations are not ligdiut overall in the travel sect
85% are complied with (no more precise figures veafailable relating to complain
under the Regulation). Where the company does aroply with a recommendatio
its name is published on a list in a magazinehere is no other sanction.

(0]

NS
v
lle

(@)

falls. The chairperson is formally a judge. ARN hae technical/operation
expertis&® and therefore cannot analyse cases of extraoydicacumstances.
decides these on the basis of the information didehand does challenge clain
Several airlines operating in Sweden told us thay tbelieved ARN did not hav
sufficient technical competence to decide thesescas

The dispute is usually settled at a meeting withdbpartment under which the ma%er
[

ARN will accept any complaint with sufficient coratimn to Sweden. It decides wh
meets this criterion on a case-by-case basis —ribotihg factors are whether tf
incident occurred in Sweden, the place of registnadf the carrier, and the place
residence/citizenship of the passenger. It hasriméd us that it would handle &
complaints relating to incidents occurring in Swede

ARN will only accept and respond to claims whicle ar Swedish, have a minimu
value of 1000 SEK (€96) per passenger, and whielsalomitted within 6 months of
carrier’s first rejection of a complaint.

NS.
e

at
e

|

m
a

Languages in which complaints can be handled

Language issues were cited as a key problem by N&Bsumer organisations and
airlines. Many of the examples of correspondenoenfNEBs to consumers that we

12 ARN does not agree with this interpretation — ihsiders that the members of the meeting at whise<are

settled, who are nominated by various consumevekrand airline organizations, have specialist kiedge
about matters relating to the Regulation and theeefmat it has sufficient technical expertise.
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have been provided with in the course of the studse drafted in relatively complex
legal language, which is likely to be challengingr fnon-native speakers to

understand.

4.24 Most NEBs are able to handle and reply to comgdainritten in the national language
and English, but in many cases NEBs were not ableandle complaints in other
Community languages. Not all NEBs meet even tlaisdard:

« the NEB for France will handle complaints writtenRrench, English or Spanish
but only replies to passengers in French; and

* ARN, which, although not designated as an NEB, henthdividual passenger
complaints in Sweden, will only handle complaintstten in Swedish.

4.25 In addition the UK NEB only replies in English. Thenguages in which NEBs can
receive complaints, and respond to passengershaven below.

TABLE 4.7 LANGUAGES IN WHICH COMPLAINTS ARE HANDLED
Languages in which complaints may Languages in which the NEB will reply to
State .
be written the passenger
Danish, other Scandinavian languages, Danish, other Scandinavian languages,
Denmark . . . .
English; sometimes also German English; sometimes also German
France French, English, Spanish French only
Germany German, English German, English
Greece Greek, English Greek, English
Hungary Hungarian, English, German, Spanish Hungarian, English
Ireland English, Spanish English, Spanish
Italy Italian, English, French, Spanish Italian, English, French, Spanish
Latvia Latvian, English Latvian, English
Dutch, English; sometimes also French Dutch, English; sometimes also French and
Netherlands
and German German
Poland Polish, English, German, French Polish, informal translation to English provided
Portugal Portuguese, Spanish, English and French Portuguese, Spanish, English and French
Slovak Republic Slovak, Czech, English Slovak, Czech, English
Spain Spanish, English Spanish, English
Sweden Complaints to ARN: Swedish only3 Complaints to ARN: Swedish only
All major languages (professionally .
UK translated into English) English only
4.26 Communications with airlines are often in the nagiolanguage only. Several air

carriers cited this as causing them difficulties, they would not have staff which
speak the languages of all of the States in whiely bperate, and penalties could be

13 ARN has informed us that it does accept complaimtther Scandinavian languages and English, bukébsite
nonetheless specifies that it only accepts comiglanSwedish.
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4.27

4.28

imposed as a result of a misunderstanding of arlétbm an NEB. Several airlines
and an airline association suggested to us thabutd facilitate complaint handling
and enforcement if communications with internatloaglines were in English, as
English is used for all communications betweenriraéonal airlines; they suggested
it would be reasonable to expect them to operatthénnational language if they
operated domestic flights within a State, but ridhey only operated international
flights.

Time taken

The NEB-NEB agreement specifies that NEBs will ctetgpthe complaint handling
procedure in:

*  3-4 months for clear cases;
* 6 months for more complex cases; and
» longer where legal action is required.

Although most NEBs do take several months to resatest complaints, most claim
to be meeting the timescales in this agreementléT4l8 below). However, in some
States consumer organisations suggested that NEBs taking longer than this to
respond to passengers. The complaint handling gscagpears to be particularly slow
in France, Italy and Portugal; the NEBs for thet®eS cite lack of resources as a key
issue.

TABLE 4.8 TIME TAKEN TO COMPLETE HANDLE COMPLAINTS
State Average time taken Explanation/Notes
Denmark 2 months Dependent on time taken by airline to respond
France No data available but months not weeks Constrained by resources and availability
Germany 3-4 months, longer if an airline appeals Consumer orgamsahonl suggested time taken
was longer than this (1 year or more)
Greece 3-5 months
Hungary 2 months Excluding time for any appeal by the carrier
Ireland Depends on complexity, varies from a few Constrained by carriers taking time to
weeks to 6 months respond, and limited NEB resources
Italy In principle 4-6 months, but can be longer Can be longer due to airines taking time to
respond, or appeals process
Requirement in Latvian law not to exceed 4
Latvia 2-3 months months (extendable to 6). Excludes time for
appeals.
Netherlands 3-6 months Can take longer if airlines fail to respond
Poland 3 months Longer for complex cases, for example where

technical investigation is required

Complex cases may take up to a year.
Portugal 6 months Constrained by resources, which lengthens
time and means there is a backlog of cases

Slovak Republic 2 months

Spain Approximately 3-4 months No detailed figures available
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4.29

4.30

4.31

4.32

4.33

Sweden Approximately 3-4 months No detailed figures available

Initial review occurs after 7-8 weeks; cases
UK 2-6 months or longer can be resolved quickly after this but can be
delays due to slow responses from airlines

The UK NEB (the AUC) has undertaken a survey ofspagers whose complaints it
forwarded to other NEBs. Only 40% of passengers teéplied to the survey had
received any response from the NEB to which theptamt was forwarded after 3
months. The performance of the NEBs for France,tiaysltaly and Portugal was
shown as particularly poor. This indicates thatgaiicant number of NEBs are not
meeting the timescales for responding to complaetut in the agreement.

Extraordinary circumstances

The NEB-NEB agreement facilitated by the Commissitates that NEBs should
investigate claims of extraordinary circumstancgschrriers in order to establish
whether these are reasonable. However, it alsessthiat where carriers provide
detailed information to support claims, it is scifint to investigate a proportion of
cases.

Most NEBs stated that they investigated all claibys airlines of extraordinary

circumstances, but the nature of these investigstiand the information required,
varies significantly between NEBs. The NEB for Gany (LBA) requires carriers to

fill out a very detailed form justifying any claiof extraordinary circumstances. The
form has to be signed by the person within thei@alegally responsible for handling
complaints, and requires (depending on the circamtstls claimed by the carrier)
provision of:

e Minimum Equipment List and Configuration Deviatibist;

» statement of unscheduled and scheduled maintenemtztaken on the relevant
device, component or system in the previous 3 nmntbupported by
documentation;

» technical log;

e aircraft continuing airworthiness record; and

* relevant excerpts from approach charts of the aenogls in question, flight
manual, flight log (journey log) and the documeiotaton flight and duty time
limitations and rest requirements.

Airlines highlighted that the information requirbg LBA was more detailed than that
requested by other NEBs, which would often accepenimited information (such as
a copy of a log book or weather report). This ddfece appears to arise partly from
the fact that LBA has adopted a more restrictiveerpretation of extraordinary
circumstances than many other NEBs.

Although most NEBs do investigate all claims (alliei differing degrees of detalil),
key exceptions are the UK, Sweden and Portugal:

e UK: The CAA investigates a minimum of four claims oftrewrdinary
circumstances per annum. The complaint handlingybtite AUC, requests
details and challenges the circumstances if th@gapvague or the justification
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is inadequate, but it will not investigate whetliee carrier’'s claim is true, for
example by checking log books or weather reportkis Tappears to be
inconsistent with the NEB-NEB agreement, which estathat where airlines
provide inadequate explanation, all cases have iovestigated.

» Portugal: As with the AUC in the UK, the INAC staff in the mplaints handling
teams may challenge inadequate explanations froriecabut do not investigate
any cases to establish whether or not the airlisiens are true. It is not possible
for them to draw on technical/operational staftitothis. This is also a breach of
the NEB-NEB agreement.

 Sweden: ARN does not undertake technical investigationsany claims of
extraordinary circumstances, but makes decisionthe®masis of the information
provided by the carrier. In the event the carrieed not provide sufficient
information, ARN rules in favour of the passengeut it has no means of
verifying whether claims by carriers are true oaleating technical information
provided by carriers. As noted above, ARN is nosigleated an NEB and
therefore does not consider itself bound by theeement, but no other
organisation in Sweden is handling complaints roadance with the agreement.

4.34 Table 4.9 summarises the policy adopted by NEB#westigation of extraordinary
circumstances.

TABLE 4.9 INVESTIGATION OF CLAIMS OF EXTRAORDINARY CIRCUM STANCES
State Claims investigated Explanation/Notes
Denmark Al Technical log always requestgd; addlltlo.ngl information may be
requested depending on individual case
France All Requests log books, weather/technical reports etc
Carriers required to fill out detailed form and provide substantial
Germany All . .
evidence to support any such claim
Greece Al Log books etc requested. However airlines operating in Greece
expressed doubts about technical capability of team doing this.
Hungary Al Investigations carried out by Hungarian CAA. Airline claims only

supported in 37% of cases.

CAR itself does not have technical/operational expertise —
Ireland All however the IAA does provide assistance on a goodwill basis,
resources permitting

The complaint handling procedure requires ENAC to request proof

Italy All e
from airline in every case
. May include review of log books or weather reports, and the
Latvia All . . ; - . A .
responsible captain/engineer giving evidence to justify claim
Netherlands All Also checks evidence available from other sources, eg. the airport
Poland Al All cases investigated by technical or operational departments in
CAO, depending on the nature of the claim
Portuaal Claims challenged, Claims challenged if they appear vague/inappropriate but none
g but not investigated investigated to check whether they are actually true

NEB only has power to investigate complaints about national
carriers. To date it has had no claims of extraordinary
circumstances about these carriers.

In principle all, but

Slovak Republic
none as yet

Spain All'but subject to All claims investigated, although due to lack of staff with
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limitations appropriate technical skills some cases have been delayed.
Consumer organisations suggest NEB reliant on airline
statements.

ARN asks for justification and challenges claims, but does not

Sweden None undertake technical investigation

AUC challenges Very low proportion of cases investigated by CAA. The complaint
claims. Minimum of 4 handling body (AUC) can challenge claims by airlines where these

cases per year appear unreasonable but does not have the power or expertise to
investigated by CAA investigate whether they are true.

UK

Responses issued to passengers

4.35 Virtually all of the NEBs in the case study Stapgevide passengers that complain
with an individual response. However, the naturéhef response varies significantly,
based on the extent to which the NEB assists thsgp@er in obtaining redress. The
main exception is Slovakia, where the NEB publisiteslecisions on its website but
does not send this to the passenger or provide Wigmany explanation.

4.36 Some NEBs, including those for the UK, France arthhd, provide passengers with
some assistance in obtaining compensation fromecsyrand may mediate with the
airline in order to reach an acceptable solutidmsThay be more effective in States
such as France where failure to co-operate may teahnctions. However, many
NEBs consider that they cannot become involved pmivzate contractual dispute and
therefore, even if they notify the passenger thatdomplaint has been upheld and a
sanction imposed, they do not oblige the carrigorivide redress. NEBs told us that
the carrier will often reconsider its position anauntarily pay when they become
involved, but if it does not do so, the passengeuld usually have to go to court in
order to obtain redress. Table 4.10 summarise gbponses issued to the passenger
and whether the NEB assists the passenger in oljai@dress from the carrier.

TABLE 4.10 RESPONSES ISSUED TO PASSENGERS

State Nature of response issued Assistance provided in obtaining redress?

Non-binding individual evaluation provided

to each passenger. Intended to be
Denmark suitable for use in a court case if required.
If appropriate SLV also writes to the airline

to instruct it to pay compensation.

Yes — SLV seeks to find a solution for each
passenger. It could prosecute the carrier if it did
not comply with its rulings (to date, all have
complied).

Partial - DGAC mediates with the airline and
can refer it to CAAC if it does not pay. However,
if the airline still does not agree to pay, it has no

means of forcing it to do so

Individual response provided by DGAC
France summarising the conclusions of the
investigation and its opinion on the case

LBA informs passenger of the outcome of

their investigation. This could be used by No —airiine may decide to provide redress

Germany . . when LBA becomes involved, but if not
the passenger as evidence in court assenaer would need o ao to court
although it is not a binding decision. P g g
Individual response giving the result of the ves - responsg tel!s.carner that they haye to
Greece . L ; . pay compensation, if it does not, a sanction ca
investigation and their conclusions .
be imposed
HACP notifies the claimant about the Very limited — The response from HACP could
Hungary outcome of the proceeding through a be used by the passenger in court, but it does

formal letter not oblige the carrier to provide redress
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Ireland

CAR writes to each passenger to
summarise conclusions and whether
further steps will be taken

Yes — when CAR upholds a complaint it
instructs carrier to provide redress; if it does not
do so, can issue Direction

Italy

ENAC writes to each complainant to
inform them of its conclusions

No — ENAC does not consider this part of its
role

Latvia

Individual, legally binding decision
provided to each passenger

Yes - decision states what airline owes, it is
required to pay, and (for Latvian carriers only)
sanctions can be imposed if the carrier does not

pay

Netherlands

Formal decision issued to both passenger
and carrier. Not legally binding, but non-
compliance may lead to a fine.

Yes — IVW negotiate with airline to obtain best
response for passenger, and can threaten large
fines where airlines fail to comply

Poland

Formal decision issued to both passenger
and carrier

CAO cannot force carriers to provide redress,
although they may be encouraged to do so as it
does not impose sanctions if they do

Portugal

Individual response summarising
correspondence with airline and reasons
for decision. Intended to set out evidence

for a court claim.

Partial — INAC does some mediation with
airlines to obtain redress, but cannot force
airlines to pay. It could impose sanctions for
failure to do so.

Slovak Republic

None - decision published on NEB
website

No - SOl can fine, but cannot force carriers to
pay passengers

Spain

Individual response, including response
from carrier and AESA’s view on it

No - AESA cannot become involved in
individual dispute — airline may decide to pay
but if not passenger will have to go to court

Sweden

ARN issues non-binding recommendation.
However, it is not designated as an NEB
and no such response is provided by the

designated NEB.

Partial - ARN is an alternative dispute
resolution body, but it has no means of
enforcing its decisions

UK

AUC provides individual response,
includes correspondence with airline and
AUC view - although AUC cannot
investigate extraordinary circumstances
so does not cover this

Partial - AUC mediates with airline, but if the
airline does not agree to pay, it has no means
of forcing it to do so

Circumstances in which sanctions may be imposed

4.37

sanctions are imposed.

4.38

There are also significant differences between Shates as to whether and when

Some NEBs, including Italy, Poland and Hungary, alsvimpose sanctions in the

case that an infringement is found, even if it isneor or technical infringement
which does not significantly inconvenience passengé&ermany also applies
sanctions whenever an infringement is identifidthoagh it has to be proven to the
same standard of evidence required for criminakegasind it does not impose

sanctions if the infringement is ‘not significant’.

4.39

In contrast, in other States, the policy is to isgeanctions far less frequently:

* In several States including France, Ireland, Nddhels, Latvia, Denmark and
Greece, a sanction would only be imposed wherergecdails to provide the
passenger with redress when required to do soeb}EB. In some States this is
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a legal constraint (if the carrier provides redrebsre is no outstanding
infringement and so sanctions cannot be imposedjthers it is the policy of the
NEB.

Spain applies sanctions when there is a repeateidgeament which causes
significant harm to passengers.

The UK will only consider prosecution of a carriérthere is flagrant and

systematic infringement of the Regulation which d¢@n proven to a criminal

standard of evidence, despite the due diligencengefavailable in UK law; and
in Ireland a carrier can only be prosecuted if sit possible to prove non-
compliance with a Direction to rectify an infringem, after the carrier has had
the possibility of contesting this Direction.

4.40 These differences in policy are reflected in sigaifit differences in the ratio of the
number of complaints to the number of sanctionsc{dssed above).

4.41

In States where sanctions are only imposed wheargec does not comply with a

requirement to provide redress to an individualspager or group of passengers,
carriers have a strong incentive to provide rednedbe case concerned, but there is
no incentive to comply in any other cases. It wdwddpossible for a carrier to infringe
the Regulation consistently but avoid any sanchgrproviding redress to the small
proportion of passengers that complain to the N&Ba result of this, the Netherlands
is considering changing national law to allow imgioa of punitive fines to dissuade
airlines from future infringements of the Regulatidhere is a proposal for a law to
impose punitive administrative fines pending in theeede Kamer (House of

Representatives) and the NEB informed us thatigHikely to be passed in mid-2010.

4.42 The policies of the case study States on impositioganctions are shown in Table
4.11 below.

TABLE 4.11 POLICY ON IMPOSITION OF SANCTIONS

State Policy on imposition of sanctions Explanation/Notes
This is the policy of SLV, not a legal constraint
Only in the event of systematic failure to — if a carrier consistently infringed the
Denmark comply with requirement by SLV to Regulation but provided redress when
provide redress to a passenger passengers complained, it would still in

principle be possible to prosecute the carrier.

Carrier referred to CAAC for sanction if it

does not pay when requested by DGAC. Cases would only be considered by CAAC if

France Ultimate decision made by the Minister
responsible for Civil Aviation on the advice referred by DGAC
of CAAC.
Applied in every case of an infringement ~ This replaced previous policy of only applying
Germany provided proven to standard of evidence a sanctions in cases of repeated/severe
required, and not insignificant infringements

In theory, for every infringement —
however in practice not applied if airline
Greece pays compensation when required by
NEB. Fines also imposed for non-
compliance with investigations.

Applied in every case of an infringement Fines for non co-operation can be imposed

Hungary and for non co-operation with the even where there was no infringement found
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complaint handling process

CAR would consider prosecuting if a

CAR can consider issuing a Direction if issue

Ireland L . Lo identified during an inspection or if a carrier
carrier did not comply with a Direction. . .
does not rectify a case when required to do so
Ital Applied in every case of an infringement Nonetheless number of fines applied low in
y PP & g comparison to number of complaints (2.5%)
At discretion of NEB - imposed in cases Fines can be imposed for failure to provide
. where an airline does not pay information as well as infringement of
Latvia : : . i -
compensation when instructed, and can Regulation. These fines are significantly
be if other infringements found higher than those available for infringements.
May be applied where a carrier does not Sanctions gre currently r.e.paratory.only.. A
Netherlands ) proposal to introduce punitive sanctions into
provide redress when requested by VW . . - .
national law is pending in the parliament
Poland Applied in every case of an infringement In practice not applied if carrller compensates
passenger before ruling made
reF;oolLii:I;lesatrr/;?g?ndelzt:%éltnt::?\;téog Yis We have sought further information on this
Portugal from the NEB but this had not been provided

unable to impose sanctions in all the

cases where it would wish o do so. by the time this report was submitted

Applied in every case of an infringement
confirmed at on-site inspection

Not possible to carry out inspection or impose

Slovak Republic . . -
sanction on non-national airlines

Applied where there is a repeated

Spain infringement and causes significant harm
to passengers interests
Sweden ‘One strike and out’ policy. But covers Article 14 only.
In addition, standard of evidence required for
. L criminal prosecution, and ‘due diligence
UK CAA o consider prosecuition in cases of defence’ means that it must be proved that

“flagrant or systematic non-compliance”. . : .
g y P senior management of carrier had intended

not to comply

4.43 A number of NEBs commented that the significantfeslénces in the policy on
imposition of sanctions could distort competitiogtvieeen carriers, and might prompt
carriers to move services out of States which abjgt more rigorous approach to

enforcement.
Process to impose sanctions

4.44 In most Member States, the process to impose sausdl an administrative procedure

undertaken by the NEB, and the decision to impasetons is made by the NEB

alone. Carriers, and in some cases also passengarappeal to the courts.

4.45 The exceptions to this are the following States:

* In Germany, the procedure is similar to the adrmaisre procedures applying in
other States, but the standard of evidence reqigredquivalent to that in criminal
cases.

* In Slovakia, the procedure is also similar to tdemistrative procedures in other
States, but with the key difference that an ondsispection is required before a
sanction can be issued. A consequence of thigistnctions cannot be imposed
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4.46

4.47

4.48

4.49

on carriers that are not based in Slovakia.

. In Denmark, Ireland, Malta and the UK, sanctions emposed under criminal
law and therefore a criminal prosecution is reglire

* In France, cases are referred by the NEB (DGAC)aio administrative
commission (the CAAC) that meets twice per year.isThmakes a
recommendation to the Minister of Civil Aviation,hev takes the ultimate
decision about whether a sanction should be imp@setithe level.

* In Sweden, the sanction would be imposed by thes@mer Ombudsman. He is
also the Director-General of the NEB (KV), but grhally independent of KV
when deciding on sanctions.

* In Belgium, sanctions can be imposed under crinmalbut administrative fines
to an equivalent level also available.

No sanction has been imposed to date in the Merfbates where a criminal
prosecution would be required. This reflects tH@adilty of imposing these sanctions.
It has been recognised in the UK that a criminakpcution may not be an appropriate
means of dealing with regulatory infringements (syeécifically infringements of this
Regulation). A review published in 2005 identifitht “regulatory penalties do not
take the economic value of a breach into consimeraand it is quite often in a
business’s interest to pay the fine rather thanptgirand that “if penalties do not
reflect the advantage gained by a company in bngatkie law, dishonest businesses
are given further incentive to breach regulati@ms undercut honest companiés”

In 2006, a review was undertaken of how to improggulatory compliance by
businesses in the UK which recommended that regulatory bodies shoelajiben
the ability to impose civil financial penalties,rg in order to ensure that there was
an economic incentive to comply with regulation s'kwas implemented by the UK
government in the Regulatory Enforcement and SamgtiAct 2008 (Chapter 13).
However, although this covers other transport r@gus, it does not as yet cover the
CAA.

Application of sanctions to carriers based in other Member States

A number of NEBs face difficulties in applying séioas to carriers that are not based
in their State. This arises because national ltheei

* does not permit application of sanctions to casriet based in the State; or

* requires administrative steps to be taken in or@émpose a sanction, which are
either difficult or impossible to take if the cariis not based in, or does not have
an office in, the State concerned.

In addition, as discussed in more detail below, esd¥EBs that can in principle
impose sanctions on airlines based outside the &tate difficulties in collection of
the sanctions.

14 Reducing administrative burdens: effective inspectind enforcement, Philip Hampton for HM Treasiigrch

15 Regulatory Justice: Making Sanctions Effective (Maxrory Review)
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4.50 The problem is particularly significant in relatido carriers based in other EU
Member States, as opposed to non-EU carriers. InynMember States where
sanctions are imposed through an administrativeqasy national law requires a
notification of a sanction, or the process to staposition of a sanction, to be served
at a registered office of the carrier, or on a #jeoffice-holder within the carrier.
Non-EU (long haul) carriers will usually have arficé in the each of the States to
which they operate, and this can be a conditionthef bilateral Air Services
Agreements which permit their operation, but thare no such requirements on EU
carriers which are free to operate any servicesimvthe Union.

4.51 Table 4.12 summarises problems with applicatiogamictions to carriers not based in
the Member State. In addition, some Member Stadge problems with collection of
sanctions from foreign carriers; this is discudseldw.

TABLE 4.12 ISSUES WITH APPLICATION OF SANCTIONS TO CARRIERS N OT
BASED IN THE STATE

Whether it is
State possible to Explanation/Notes
impose sanctions

In principle there are no problems although this has not been tested

as yet as no sanctions have been imposed. As sanctions could only

be imposed through a criminal process, this would be undertaken by
the criminal courts system not the NEB.

Denmark Yes in principle

Sanctions have been imposed on foreign carriers without any
France Yes difficulties. Notification can be sent by registered mail, and by fax if it
is not possible to obtain a receipt from the registered mail.

Sanctions must be served on a named person within the airline,

Problematic for which can be difficult if the carrier does not have an office in
Germany non-German EU Germany. All non-EU carriers operating in Germany are required to
carriers have a German office but this may be a problem with non-German
EU carriers.

Until recently, the legal process of serving a fine required that a
. representative of the airline in Greece accept the writ. As a result,
Yes, but until . L .. . .
summer 2009 HCAA has faced difficulties in imposing fines on non-national carriers
Greece . that had not established an office in Greece. In summer 2009 a
problematic for ) . o . . :
. } Regulation came into force on airline representation, which requires a
foreign carriers \ , e .
representation agreement for all non-national airlines. This allows
HCAA to impose financial penalties on all carriers.

In principle sanctions can be imposed on foreign carriers although to
date only a small number have been, and all of the carriers

Hungary ves concerned had offices in Hungary. The process has not therefore
been tested with regard to other foreign carriers.
Notification of a Direction can be served at the carrier’s registered
Ireland Yes in princiole office, which does not have to be within the State. Various
princip mechanisms are permitted to serve a Direction where this office is
outside the State, although this process has not yet been tested.
ENAC uses the process set out in Regulation 1393/2007 to serve
ltal Yes but slower / notifications on carriers which do not have offices in Italy, but this is
y more complex slow/complex. This has been short-cut in some cases by the ltalian
embassy/consulate in the State serving the notification directly.
Latvia No The Latvian Administrative Violations Code only allows for sanctions

to be imposed on ‘legal persons’. This is defined as including foreign
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4.52

4.53

4.54

4.55

individuals but not foreign companies.

IVW must prove that the company being fined has been notified, for

example by proving receipt of the letter setting out the fine. The law

states that if IVW can prove it has sent the fine, it is up to the other
party to prove it has not received it.

Netherlands Yes

Notifications are sent by registered mail or courier to the head office
Poland Yes of the carrier — there is no limitation provided a receipt is obtained. A
receipt from a courier company is considered sufficient.

No specific constraints on imposing sanctions. Procedure equivalent

Portugal ves to that for national carriers.
NEB has to undertake inspections on-site before imposing sanctions,
Slovak Republic No and it cannot do this for non-national carriers. Complaints are

referred to NEB for the State in which the carrier is registered —
however this NEB will not have power to impose sanctions.

Notifications are sent by registered mail — there is no limitation
Spain Yes provided a receipt is obtained. However collection of sanctions is
problematic if carrier does not have an office in Spain (see below).

The NEB said that it was theoretically possible to impose sanctions
. on non-national carriers, but it believed that this was not the most
Possible but not . ) A .
Sweden imposed in practice efficient way of doing so — if it believed a sanction should be
P P imposed, it would make a request of the NEB for the State in which
the carrier was registered.

In principle there are no problems although this has not been tested

as yet as no sanctions have been imposed. As sanctions could only

be imposed through a criminal process, this would be undertaken by
the criminal courts system not the NEB.

UK Yes in principle

Collection of sanctions

Although some Member States have imposed significambers of sanctions, the
proportion of these sanctions which have actuadlgrbpaid by carriers varies from
zero to 100% (Table 4.13).

The most serious problem in any large State igaly,Iwhere only 20% of sanctions
imposed to date have been collected. This is becaasctions have only been
imposed in the last 3 years, and collection of sans is slow, due to:

» the appeal process, which is slow and can be datiddg extended by a carrier
seeking to delay/avoid payment of sanctions, shelt the appeal may not be
complete for 5-7 years; and

» the process undertaken by the agency responsibleoltection of fines (the
Italian Tax Office) is very slow and takes a minimof one year.

These are general problems with the administrgbigeesses in ltaly, and are not
specific either to this Regulation or to airlindsjt the inherent nature of the air
transport industry, where companies enter andthgitmarket relatively frequently,
exacerbates the problem.

Another State with significant problems in collectiof sanctions is Spain. Collection
of sanctions is the responsibility of the statddastoms agency. In the event that the
company does not pay, it can withdraw the monegctly from the carrier's bank
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accounts in Spain. However, this is not possibleneha carrier does not have a
registered entity in Spain and hence a fiscal ileation code, and this would include

most low cost carriers based in other Member Staldwrefore where these
companies do not pay sanctions voluntarily, thewy rhe difficulties in forcing
payment.
TABLE 4.13 COLLECTION OF SANCTIONS
Proportion . .
State paid Explanation/notes Powers to collect sanctions
Fines collected by the Prosecution
Denmark N/A No sanctions imposed Service, then passed to the Trea.sury.
Non-payment would be a criminal
offence.
DGAC does not have figures for Fines collected “recovered bya 'pl’,|’b|lc
France Not known ! accountant (“comptable public”)
sanctions collected : L )
working for the Ministry of Finance
Of 20 sanctions imposed in 2008 all If fine not paid, can be collected
Germany 95% but one paid (this excludes two following procedure in Administrative
sanctions not upheld at appeal) Enforcement Act (VWVG)
If carrier does not pay, enforcement of
Greece 100% Even if airline appeals, it must pay the fine undertaken bY .tax selrwce. Has
sanction up-front power to use bailiffs to impound
property.
All fines that are due for payment have
Hunaa 80% been paid — the remaining 20% are Collection is the responsibility of the
gary ° those subject to appeal or for which Hungarian tax authority.
the payment period has not expired
Ireland NA No sanctions imposed Collection Woulq be the responsibility of
the court imposing the fine.
Remaining sanctions unpaid due to
Ital 20 slow collection process, or because Collection is the responsibility of the
y ° appeal process (which can take 5-7 talian Tax Office
years) is ongoing
. 0 All sanctions appealed, appeals have Collection is the responsibility of
Latvia 0% not yet been heard and the cases may I .
CPRC, passed to bailiffs if fine unpaid
take up to 2-3 years
None of the three sanctions imposed
0 so far have t?een paid. I-!owever, |n. Collection undertaken by IVW Finance
Netherlands 0% one case carrier became insolvent, in
: Department
another the sanction ceased to apply
as the carrier complied.
o The only unpaid sanctions relate to Collection undertaken by Ministry of
Poland 94% . . .
companies that are insolvent Finance or Tax Office
INAC'’s complaints handling . "
If carrier does not pay initially, case
Portugal Not known department not aware whether
) ) passed to General Prosecutor
sanctions paid
Slovak No information available to NEB as to If carrier does r.10t pay voluntarily,
) Not known . . executor appointed to collect the
Republic whether sanctions paid .
sanction.
Spain 31% Low proportion of fines paid as have Collection responsibility of State
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only been imposed since 2008 tax/customs agency. Problematic if
carrier does not have registered entity
in Spain.

Collection responsibility of Legal,
Sweden N/A No sanctions imposed Financial and Administrative Services
Agency (Kammarkollegiet)

Collection would be the responsibility of

UK N/A No sanctions imposed the court imposing the fine.

Publication of information on complaints and sanctions

4.56 Approximately half of the NEBs for case study Stapmiblish information on the
complaints received and/or the sanctions imposedth View exceptions, the
information published on complaints received is aotine-specific and therefore
cannot provide consumers with any assistance wheitdidg which carrier to travel
with. The UK AUC previously published details oethumber of complaints received
per airline, but has ceased to do so, as it balitivat comparisons made on the basis
of this information could be unrepresentative.

4.57 In States where sanctions would be imposed thr@ughiminal court process, any
process to impose sanctions would be public. Ingiple, the bad publicity that a
carrier might receive as a result of this procéssikl serve as an additional incentive
to comply with the Regulation, on top of any finkigh might be imposed. However,
these are also often the States where no santtémesbeen imposed.

4.58 In Sweden, the main sanction that can be imposeddém-compliance with the
Regulation and failure to provide redress whenireduy ARN is the publication of
the name of the carrier on a list in a magazinev&i@r, a large number of carriers
operating in Sweden are currently on this list, edor multiple cases, and therefore
this does not seem to be an effective incentive.

TABLE 4.14 PUBLICATION OF INFORMATION

State Complaints Enforcement

N/A — no sanctions have been imposed

Denmark No information published Any sanctions would be imposed through a
criminal court process, which would be public

France No information published

Number of complaints published, but not airline- Not published at present, however, LBA is

Germany . i considering publishing details of fines in the
specific information : .
future, in order to better inform passengers
Annual report published, includes number of The ar?nual report states tha sancﬁons have
Greece X been imposed, but does not provide details
complaints and cases resolved . .
such as name of carrier or level of sanction
Hungary No information on complaints published Al b"?dmg deC|S|on, including d'e cisions to
impose sanctions, are published
Annual report provides details of the complaints N/A - no sanctions have been imposed
Ireland received. [t also provides some summary Any sanctions would be imposed through a

information on the number of complaints per

airline although this is only divided into Ryanair, criminal court process, which would be public
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4.59

Aer Lingus, and other.

Italy No information published

Usually not published, except where an
Latvia No information published important case whose outcome relates to the
general interest of consumers

Not published as NEB advised that this could be
challenged by airlines. Proposed amendment to

Netherlands Summary of complaints published only national law currently under consideration would
require all details of sanctions to be published.
Poland No information published
Portugal No information published
Slovalf All decisions published on SOI's website
Republic
Spain Generally no information published, however, details have been made public on occasions by
P Ministers or other senior officials in response to questions in Parliament
All enforcement procedures opened by KV
Sweden All cases considered by ARN, and decisions, would be published
publicly available List of carriers not complying with ARN decisions
published in a magazine.
) ) ) N/A - no sanctions have been imposed
AUC publishes total number of complaints but it . )
UK Any sanctions would be imposed through a

no longer publishes airline-specific figures. h ) X
criminal court process, which would be public

Co-operation between NEBs and with other organisati  ons

Most of the NEBs now forward complaints to other BéEwhen they receive
complaints that are not within their jurisdictiomhe only exceptions we have
identified are:

Poland: The NEB handles complaints and imposes sanctiongvients which
occurred at airports in other Member States, wlileeecarrier is registered in
Poland (complaints about other carriers are sbiivarded to the appropriate
NEB). This scope of enforcement goes further thaicke 16(1) although, as the
wording of this Article is permissive rather thastrictive, it is unclear whether
it is non-compliant with the Regulation. Howevdrjs non-compliant with the
NEB-NEB agreement which states that the NEB caargalcomplaint handling
to all complaints submitted by residents, but doed appear to permit
enlargement to cover all complaints submitted irgdgto national carriers. A risk
inherent in this approach is that two NEBs may nrlecomplaints relating to the
same incident, and therefore potentially reachreglittory conclusions.

Sweden: ARN, which handles all complaints other than thoséating to

compliance with Article 14, does not forward théseother NEBs. This is not
consistent with the NEB-NEB agreement although @ted above ARN is not
designated as an NEB. In addition ARN may handlmpaints relating to
Swedish carriers even if the incident occurred athroparticularly if the
complainant is a Swedish resident/citizen.

A further problem relates to the Slovak NEB, whidbes not have powers to
investigate complaints about non-national airlinesd therefore forwards all
complaints about non-national airlines to the NEBthe State in which the carrier is
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registeredf. Since under Article 16 this NEB will not have taathority to impose
sanctions on the carrier, it appears that nothérdpne with these complaints.

A number of NEBs stated that they had problemsingatith forwarded complaints
that were in other languages. Most NEBs providerarsary translation into English
when forwarding complaints, although in some cadesse translations can be
minimal. One exception is the German NEB which does provide a translation
except where specifically requested by the NEBivawg the complaint; as it does not
inform other NEBs that it is willing to do this,vierequest it. This appears to be non-
compliant with the NEB-NEB agreement.

As discussed above (4.29), the UK AUC has undentaksurvey of passengers whose
complaints had been forwarded to other NEBs, wlibbwed that a majority of
passengers had not received any response aftenthsnd his indicates that there is
still a problem with the handling of forwarded cdaipts.

ECC network

The majority of the NEBs reported that they had esogenerally informal, contact

with the ECC for their Member State. ECCs ofterwfnd complaints to the relevant
NEB, and some NEBs forward complaints to ECCs witleese do not relate to the
Regulation (for example, complaints about lost@meged luggage). Some NEBs, for
example Italy, had developed information documemntgpassenger rights jointly with

the ECC. However, NEBs are not actively using E@Cabtain data to be used in the
imposition of sanctions, as envisaged by the NEEBNBreement.

One difficulty cited is that ECCs operate on theibaf the State in which the service
provider is registered, whereas NEBs operate onbtdms of where an incident
occurred.

CPC network

Little use has been made of the CPC Network. SevMsEeBs cited technical
difficulties with the system that has been set sim aeason why they had not used it,
or said that the system was excessively complidatede. Several also suggested that
it was not clear that this was of assistance imreeiment of this Regulation, as NEBs
already have good contacts with each other, inthaesugh the meetings arranged by
the Commission.

The NEB for Ireland stated that it had receiveduaber of requests via the CPC
Network that it undertake enforcement action adaars Irish airline for incidents

which did not take place in Ireland. This appeardé an inappropriate use of this
network, as the Irish NEB is not competent to utaker enforcement for incidents
which do not occur in Ireland.

18 The Swedish NEB Konsumentverket would take a simaitgroach, where it would impose a sanction fotation
of Article 14 on a non-national carrier by passingia the CPC network to the carrier’'s NEB. It beés that
Regulation 2006/2004 gives the other NEB the compgtmimpose fines.
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Two NEBs (Slovak Republic and Sweden) stated thatead of issuing a sanction on
a foreign carrier for an incident that occurredheir States, they had or would make a
request for enforcement action via the CPC Networthe NEB in the State in which
the carrier was registered. This does not seemetednmsistent with Article 16(1)
which States that NEBs should be competent to eaftire Regulation with regard to
flights from airports on their territory, not flighby carriers registered in their State.

Other activities undertaken by NEBs

Most NEBs undertake inspections to verify complemdgth Article 14 (provision of
information). In a few Member States, the scop#hefinspection includes compliance
with other Articles of the Regulation, althoughstis subject to an incident occurring
whilst the NEB staff are at the airport. The lewkHOetail at which the inspections are
conducted varies between States: many NEBs chegkf@aninformation notices at
check-in and for incidents which are covered by Regulation, while some check
additional points such as the level of trainingfine and ground-handling staff.

The number of inspections undertaken in Italy ishi@gher than in any other State,
because the NEB has staff based at every airpaltpamt of their role is the
enforcement of the Regulation. In addition, staffsome NEBs undertake reactive
inspections in the event of a major incident odogiror the NEB requires carriers to
provide evidence of what it has done to meet thairements of the Regulation.

However, two of the largest States (Germany anchdeado not undertake any
inspections. The scope of these inspections is suised in Table 4.15 below.

TABLE 4.15 INSPECTIONS UNDERTAKEN BY NEBS

Inspections
State undertaken Scope of inspections Notes
in 2008
Denmark None No inspections undertaken
France None No inspections undertaken
Germany None No inspections undertaken
Greece 56 per Article 14 only
month
Hungary ‘Occasional Article 14 only
Ireland 11 Mostly Article 14 Inspf-)ctlors verify compliance with other Art!cles if
an incident occurs when they are at the airport
Detailed, covering full High number possible due to staff permanently
Italy 2,157 . .
scope of Regulation based at airports

Inspectors verify compliance with other Articles if
Latvia 1 Mostly Article 14 an incident occurs when they are at the airport,
however rare as Riga airport small

In addition IVW undertakes inspections in
Netherlands 10 Mostly Article 14 response to major incidents at Schiphol, as its staff
are located nearby (7 minutes journey)

Poland 18 Article 14 only

Portugal 1 Mostly Article 14 Also checks staff knowledge of the Regulation
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(both airlines and ground handling staff)

Slovak

Republic Several Article 14 only Precise figures not available
. . Inspectors verify compliance with other Articles if
Spain 140 Mostly Article 14 an incident occurs when they are at the airport
Also checks staff knowledge of the Regulation
Sweden None Article 14 only (both airlines and ground handling staff).

Inspections undertaken in 2006 and 2007, and
expected to be undertaken in 2010.

. In addition during periods of heavy disruption
31in 2007 ) . . .
UK Article 14 only carriers have been required to show evidence of
and 2008
what they have done to comply

In addition, most NEBs have undertaken meetingh wadtrriers in order to encourage
compliance with the Regulation, and in some casesmiprove procedures for
handling complaints.

Stakeholders views on complaint handling and enforc ement

A significant number of stakeholders, including NEBairlines and consumer
representatives, expressed concern about incamsisteproaches to complaint
handling and enforcement by different NEBs. Inipatar, it was argued that:

» different NEBs may rule in different ways about ieqlent complaints,
particularly if the airline claims exemption fronayomment of compensation for
cancellations on grounds of extraordinary circumsgs; and

« differences in the approach to enforcement adopte®NEBs could distort the
single market, by providing carriers with an inéeatto base their operations in
States with a less rigorous approach to enforcement

The other issue frequently raised by stakeholders tivat certain NEBs did not have
the technical competence to decide on complex slaim particular, whether
extraordinary circumstances applied. This appligcharily to the NEBs which were
not civil aviation authorities, but with some extieps:

e in Hungary, the NEB is not a CAA but the CAA is ds® decide on cases of
extraordinary circumstances or other issues reagirtechnical/operational
expertise; and

* in some other States, even if the NEB is a CAA, #taff that undertake
complaint handling and enforcement may not havehrtieal/operational
expertise.

In particular, the Commission has asked us to et@lwhether the Q&A document
and NEB-NEB/airline agreements that it facilitatexve improved the operation of the
Regulation, and we address these issues below.

Differences in interpretation between NEBs

This report has already described in detail a nurobareas in which the approach to
enforcement differs between Member States and BBsSNA further issue is that the
interpretation of the Regulation varies between BE&hd therefore it is possible that
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a complaint that might be rejected by one NEB wdaddipheld by another.

The most common and significant example of incaesisinterpretations amongst
NEBs relates to claims by carriers of exemptionmfrpayment of compensation for
cancellation, due to extraordinary circumstancesn& such as LBA and IVW, adopt
a very rigorous approach likely to lead to rejettad a high proportion of claims: for

these NEBs, the circumstances must be extraordarahgverything reasonable must
have been done to avoid them; a bird strike migittmeet these criteria because,
whilst undeniably outside the control of the catrieis a regular occurrence in airline
operations. Others consider it sufficient to shbet toperation of the flight concerned
could have been unsafe.

Both NEBs and airlines drew our attention to aredmre some NEBs adopt a
different interpretation to others. For example:

« DGAC (France) may approve extraordinary circumstarfor a particular flight.
but if subsequent flights (with or without the samiecraft) are cancelled or
disrupted as a result of the cancellation of thigimal flight, it will not accept
claims of extraordinary circumstances, as it beleethe operator is failing in its
duty to ensure adequate operational cBvdthis means that if an Air France
Paris-Montpellier flight was cancelled due to a hwdcal failure in Paris,
DGAC would accept extraordinary circumstances (joled they were justified)
for this flight but not the return Montpellier-Paurilight, even though this would
probably be cancelled as a direct consequencer QEBs would accept that the
cancellation of one flight for extraordinary circstances could legitimately lead
to the cancellation of others.

* CAR (Ireland) considers that the requirement iniclet 14(2) to provide
information must be read in the context of the neguoent in Article 14(1), and
therefore the information only had to be availadileheck-in or the boarding gate
if a passenger requests it; this is not consistéhtour interpretation or even that
of several carriers.

NEB-NEB and NEB-airline agreements

The majority of NEBs considered that the agreembats been of some assistance,
but a number of reservations were expressed. Whésairline associations which had

been involved in the development of the agreementssidered them to be very

helpful, this view was not shared by the airlinesmselves (Figure 4.3 below)

17 Some airlines view such interpretations as diso@iory towards smaller carriers.
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FIGURE 4.3 STAKEHOLDERS VIEWS ON NEB-NEB/AIRLINE AGREEMENTS

NEBs
W Helpful
O Some help
Airlines B Not helpful
E No opinion

Airline associations

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%
% of responses

Key issues raised about both documents were that:

» they are not legally binding, and therefore someéBBl&nd airlines do not follow
them;

» their non-binding status can be confusing to pagsen who may believe that
since they are published by the Commission, #reylegally binding;

* in the opinion of some stakeholders, they are gatements, because they were
imposed by the Commission without the agreemeatl gfarties concerned; and

« some airlines also said that an agreement was edaetith the airline

associations without the airlines themselves bemmgsulted, and therefore they
did not feel bound by them.

The positive comments on the NEB-NEB agreementse vieat it had improved
complaint handling by NEBs so that, for examplestneere now handling individual
complaints and forwarding complaints to other NBfsere appropriate. The main
negative comments raised were:

» several NEBs do not provide English translationgmvforwarding complaints, as
specified in the agreement;

» itis not possible for NEBs to comply with the tiggales set out in the agreement,
because airlines may not respond sufficiently duicknd also due to lack of
resources in NEBs, particularly during busy peri¢sisch as at the time of an
airline insolvency); and

 one NEB said that the agreement should not have Ipedlished, because
airlines had used part 6.1 to claim that they sthawlt have to provide as much
information as requested by NEBs to support claiofs extraordinary
circumstances.

NEBs considered that the NEB-airline agreement faaiitated complaint handling
by improving contacts with airlines and providinglear procedure. However, several
also pointed out that not all airlines had providedtact details, and that even where
contact points had been provided, these were matyal updated. This reduced how
useful the list was.

It was suggested that the NEB-NEB agreement coaldtiended to cover cross-
border assistance with enforcement and applicatibsanctions. However, NEBs
already have a number of obligations in this regasdbodies designated under
Regulation 2006/2004, and it is not clear to ustvadditional obligations could be
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required. There were no other suggestions for fiogmt amendment to the
agreements.

Q&A document

The majority of NEBs considered that the Q&A docuirigad been helpful, but that it
should be updated and extended (Figure 4.4 beldw/)with the NEB-NEB/airline
agreements, there was a disparity between the wéwe airline associations, which
all thought the Q&A document was very helpful, ghd airlines themselves, which
were more sceptical.

FIGURE 4.4 STAKEHOLDERS VIEWS ON Q&A DOCUMENT

]
NEBs Helpful

O Helpful but should
be extended

Airlines @ Some help

B Not helpful

Airline associations -
E No opinion

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%
% of responses

Many of the issues that NEBs considered shoulddaedto the document were the
same as the issues that they considered to beanratdeut the Regulation, discussed
above. Particular issues that were raised in ogldt the document were:

* whether self-reliance is acceptable for assistance;

» whether passengers can arrange their own rercatidgeclaim this cost from the
carrier,;

» explanation of circumstances which should be cameidito exempt carriers from
payment of compensation for cancellations; and

» explanation of what should be considered to benéircoed reservation.

It was also suggested that the document shouldudecla discussion of the
implications of relevant ECJ rulings, particulatthat in\Wallentin-Hermann.

The key negative issues stakeholders raised were:

 The Q&A document has no legal status, and as dtréscannot be relied on in
rulings. On some of the most controversial isstles document has to note that
the airlines have a different opinion.

« The Q&A document was agreed through discussionh wiitline associations.
Some airlines expressed the view that it would égeb if large airlines were
directly represented in any future discussionghag may have better awareness
of the operational issues that arise in applicatitne Regulation.
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Conclusions

Enforcement

Article 16(1) requires each Member States to dedggnan enforcement body
responsible for flights from airports on its tesrig and flights from third countries to
these airports, and requires this body where apjatepto take measures to ensure that
passengers rights are respected. Article 16(3)inexjganctions for infringements to
be effective, proportionate and dissuasive, whiagh understand as meaning that
sanctions should create an economic incentive foriezs to comply with the
Regulation. This must mean that the expected dosifingement should be greater
than the cost of compliance.

For the case study States, we have sought to egalzether the operation of the
enforcement procedure is sufficient to comply whhse requirements. This focuses,
in particular, on:

» whether sanctions can be imposed by the NEB forirdtingements of the
Regulation; and
 whether the level of sanctions, and the wider agghoto enforcement, are

sufficient to provide carriers with an economic dntive to comply with the
Regulation.

Table 4.16 summarises our conclusions on the etdemhich the enforcement regime
in each of the case States meets these requirerents opinion, in most of the case
study States it does not, despite significant imenoents in the enforcement activity
undertaken by NEBs since the time of our previdudys This is due to a combination
of:

» difficulties in either imposing or collecting saimts in relation to carriers not
based in the State, meaning that sanctions camoeidp an incentive for these
carriers to comply with the Regulation;

e policy or legal impediments to imposition of sano8, which means that the
sanctions regime cannot provide an incentive; and

e sanctions which are too low to provide an economgentive for carriers to
comply with the Regulation, taking into accountttbaly a very small proportion

of passengers impacted by an infringement areylilcetomplain to the NEB (see
3.77).

It should be noted that at least four of the Statee progressing measures to address
at least some of the problems identified. At thmetiof our research, Germany was
evaluating options for imposition of sanctions amriers registered outside the State;
Greece had introduced a Regulation on airline sspr&tion which should allow it to
impose sanctions on foreign carriers; the Nethddan considering the introduction
of punitive sanctions; and the UK is consideringlgdenalties as an alternative to a
criminal enforcement regime. More detail is prodadie the case studies (appendix A).

In most cases the problems we have identified d@anse from failings by the NEB,
but from wider legal or administrative issues ie $Btate concerned. For example, in
Italy, the key problem is the difficulty of collesy sanctions, due to the slow judicial
process; this is not specific either to airlinesathis Regulation. Sanctions are easier
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to apply, and therefore can act as a greater iivegnin States where there is an
administrative sanctions regime, but there arell@iéiculties with this in some
Member States (for example Ireland) which meanithatnot possible to have such a
regime.

TABLE 4.16 CONCLUSIONS: STATES' COMPLIANCE WITH ARTICLE 16

State Summary Notes

Undlear/ Sanctions would only be imposed if a carrier failed to pay compensation
Denmark when required to by the NEB. Therefore it is not clear that this provides

COUSHL carriers with a financial incentive to comply with Regulation.
Some, but very few, sanctions imposed, and maximum sanction is low.
Unclear/ . . . e .
France . Sanctions would only be imposed if a carrier failed to provide redress when
borderline .
required by the NEB.
At the time of research, problems with imposition of sanctions on carriers
Unclear/ based in other EU States and therefore sanctions regime does not provide
Germany . . . . .
borderline an incentive to comply for these carriers. If this is resolved, enforcement

regime will be compliant.

Until summer 2009 not possible to impose sanctions on foreign carriers. In

Unclear/ principle this is resolved by Regulation on airline representation, but it is

Greece . unclear whether this infringes wider EU aviation law. In addition, sanctions
borderline

not imposed when a carrier provides redress when the NEB becomes
involved, so does not provide a wider incentive.

Sanctions regularly imposed on the basis of thorough investigation, and
levels sufficient to be dissuasive

Sanctions can only be imposed for an infringement of a Direction. Since this

Unclear/ means that carriers would always have the opportunity to rectify an incident
Ireland . ) . . ) ; :
borderline before a sanction was imposed, not clear it provides general incentive to
comply.
Ital Currently difficult to collect sanctions. As a result sanctions do not provide
y incentive to comply.
Latvia Maximum sanctions very low, and can only be imposed on Latvian carriers
Sanctions can only be imposed for infringements not rectified when required
Unclear/ by the NEB. Since this means that carriers would always have the
Netherlands . . . L ) : .
borderline opportunity to rectify an incident before a sanction was imposed, not clear it
provides general incentive to comply.
Although sanctions applied regularly, maximum fines are too low to provide
Poland - . . .
an economic incentive to comply with the Regulation
Unclear under what circumstances sanctions may be imposed. No claims of
extraordinary circumstances investigated by the NEB. The NEB also does
Portugal . . L .
not have sufficient resources to impose sanctions in all cases where it
wishes to do so.
Slovak Not able to handle complaints or impose sanctions in relation to
Republic infringements committed by foreign carriers
No specific reference to the Regulation introduced into national law and
. therefore the legal status of enforcement is subject to challenge. Also,
Spain . : . .
problems with enforcement of payment of sanctions for carriers not based in
Spain.
Not possible to impose sanctions except for infringement of Article 14, and
Sweden

sanctions would not be imposed on non-national carriers
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The need for a criminal prosecution (with criminal standards of evidence)
and the availability of a due diligence defence to carriers means that it is
difficult to impose sanctions. Even in these cases, the maximum level of
sanctions would be low (€5,750) and therefore cannot provide an economic
incentive to comply.

UK

Complaint handling

Although the Regulation states that passengers bauable to complain to any NEB,
there is no specific requirement as to how the NEBuld handle these complaints.
However, the (non-binding) NEB-NEB agreement corga number of requirements,
including:

» the NEB to be competent to handle complaints radattd incidents which occur
on its territory;

» transfer of complaints to the relevant NEB, witbuanmary in English;

» evaluation of all claims of extraordinary circumstas if the airline does not
provide a proper justification, and a proportioit dfioes;

* ruling to be communicated to passenger and airdind;

» compliance with various timescales.

Most NEBs comply with this agreement, although ¢here a number of exceptions:

+ the UK NEB does not evaluate all claims of extrawady circumstances where
the carrier does not provide proper justification;

 the German NEB does not provide a summary trapslaitb English when
forwarding complaints to other NEBs, except wherectically asked, and as it
does not inform NEBs it will provide this when adkéew request it;

» the Polish NEB handles complaints relating to Polsurriers — and imposes
sanctions — even if the incident did not occurdataRRd;

+ the Swedish NEB does not handle complaints exaepegard to Article 14
(ARN, which handles other complaints, is not deatgd as an NEB and does not
follow the NEB-NEB agreement at all); and

» the Slovak NEB is not competent to handle compdaielating to foreign carriers
even where the incident occurred in the Slovak Ripu

The NEB-NEB agreement also states that NEBs shandtbrtake active monitoring
of carriers. Whilst (as noted above) many NEBs uwadte inspections at airports, in
most cases these are limited to evaluation of ciamgé with Article 14(1). Active
monitoring could also include, for example, undertg analysis to identify repetitive
patterns of cancellations, and monitoring or anditof carriers’ approaches and
systems for compliance with the Regulation.

In addition, although this is not required by tlyggeeement, several NEBs mediate with
carriers in order to obtain a satisfactory outcdarghe passenger; and in some cases,
the NEBs take measures to encourage airlines te@aypensation when a complaint
is upheld - for example by imposing fines if theliaeé does not pay when required.
However, many of the NEBs do not see it as pathei role to provide assistance to
individual passengers: carriers may decide to ayntarily when the NEB becomes
involved, but if they do not, the passenger wowddeno alternative but to go to court
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if they wished to obtain redress.

4.96 Table 4.17 summarises for each NEB whether indaliqhassengers are assisted in
obtaining redress, and where they are, our opiofotine effectiveness of this, from
the perspective of the passenger.

TABLE 4.17 CONCLUSIONS: NATURE AND EFFECTIVENESS OF COMPLAI NT
HANDLING

Individual
State passengers  Effectiveness Notes
assisted

Individual rulings on complaints, detailed investigation, fines
Denmark may be imposed if carrier does not pay compensation when
required so strong incentive (no fines imposed to date).

DGAC mediates on behalf of passengers and investigates
claims of extraordinary circumstances; carriers can be referred
for sanctions if they do not comply. However, constrained by
resources; also communicates with passengers in French only.

Some issues

LBA undertakes detailed investigations but does not see it as its
role to assist individual passengers in obtaining redress.

All complaints investigated and carriers required to pay
compensation where infringements found. Fines can be imposed
where carriers do not comply. However, effectiveness is
disputed by consumer organisations.

Some issues

HACP undertakes detailed investigations but does not see it as
its role to assist individual passengers in obtaining redress.

All cases investigated, and where infringements found, carrier
can be required to provide redress through issue of a Direction
(and subsequent sanctions if not complied with).

ENAC undertakes investigation of complaints but does not see it
as its role to assist individual passengers in obtaining redress.

All complaints investigated and carriers required to pay
Some issues | compensation where infringements found; fines can be imposed
where carriers do not comply but only for Latvian carriers.

All complaints, and all claims of extraordinary circumstances,
investigated by NEB. If a carrier does not comply with an
instruction to provide redress, a fine may be imposed (and have
been imposed in the past).

CAO undertakes investigation of complaints but does not see it
as its role to assist individual passengers in obtaining redress

INAC does handle individual passenger complaints but it does
not investigate claims of extraordinary circumstances and it does
not have sufficient resources available to handle all complaints
within a reasonable timescale.

Complaints related to domestic carriers investigated thoroughly,
but complaints relating to foreign carriers not investigated. The
largest carrier now operating in the State is foreign based.

Slovak
Republic

AESA undertakes investigation of complaints but does not see it
as its role to assist individual passengers in obtaining redress

Complaints handled by ARN, but it does not have the capability
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to undertake technical investigations of claims of extraordinary
circumstances, and has no means of enforcing its decisions.

| AUC does mediate on behalf of passengers and challenges
UK Yes Some issues extraordinary circumstances claims, but no powers to investigate
or enforce decisions

Measures taken to improve the enforcement of the Regulation

4.97 The measures that have been taken by the Commissioprove the operation of the
Regulation, including the NEB-NEB/airline agreenseahd the Q&A document, have
addressed some of the problems with the enforceofaie Regulation that we had
identified previously. However, these documentsndb address all of the issues. In
particular:

* some NEBs and airlines do not comply with the NEBBXairline agreements;

» the NEB-NEB agreement does not address the issddfefent NEBs adopting
inconsistent approaches to enforcement; and

» the Q&A document does not resolve some of the mosblematic issues with
the Regulation, such as the distinction betweeaydehnd cancellations.

4.98 These problems arise from the fact that the doctenleave no legal status and this
limits their scope — in particular, these documerdasnot require States to adopt
particular approaches to enforcement, or a padidaterpretation of the Regulation
to be used.
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5.3

5.4

ALTERNATIVE PROCESSES FOR PASSENGERS TO CLAIM
Introduction

In addition to complaints made to NEBs, many pagsenhave used other measures
in order to obtain redress:

» alternative dispute resolution (mediation) processe
e« court cases; and
« commercial services such as EUClaim and TransINDENN

This section describes these alternative dispg@uton processes, which provide an
alternative for passengers to pursuing claims tjitoNEBs. However, the extent to
which they may be of assistance to passengerssvsigaificantly between the case
study States.

Alternative dispute resolution

In several Member States, there are alternativeutis resolution or mediation
procedures which can handle claims relating tdbgulation:

» Germany: The ‘Mobility Arbitration Board’ has to date haedl 3,000
complaints relating to the Regulation. Howevergcan only handle complaints
where the carriers agree to co-operate on a valubsis. It informed us that it
had had good co-operation from foreign carriers ®atman airlines were not
willing to co-operate. Government funding for thisoject will end on 30
November 2009 and it will then only handle compisirelating to companies
that have agreed to fund it (airlines have notedite do so).

* Netherlands: The Air Travel Disputes Commission was establisbadl July
2009 to handle complaints regarding this Regulasiod Regulation 1107/2006,
and airline blacklist legislation. It gathers ewvide by written submission, and
can call upon technical and operational expertselp decide a case. Pursuing a
case costs the passenger €50, which is refundddeifpassenger wins. The
decisions of the Commission are binding, and tlaeeemechanisms in place to
compel payment by the airline. The process is anfgilable for airlines which
are members of the association of airlines opegatirthe Netherlands (BARIN);
several major European airlines operating in théh&idands are not members.
BARIN also part-funds the system, with the governtrfanding the rest. At time
of writing, no cases had been heard.

e Portugal: There are a number of Arbitration Centres in Rmatuadministered at
the county level. The process involves mediatiod eonciliation, followed if
necessary by arbitration, where a judge decides dde in a simplified
procedure. The process is free to the passengerthieuairline cannot be
compelled to participate and decisions are notibind

» Sweden:ARN is not designated as an NEB but performs tiraptaint handling
role in Sweden, and is a free-to-use ADR systeroaiit handle all complaints —
including where carriers refuse to cooperate — liag no powers to enforce
decisions. Failures to cooperate with ARN decisiares published as part of a
blacklist in a magazine, which has an effect on s@arriers, but no effect on
others.

In several other States, for example the UK, tler@ mediation procedure available
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as an alternative to a civil court case, but useh@f is voluntary and there is no
evidence that these procedures are used for claiohesr the Regulation.

Overall, alternative dispute resolution proceduhes/e to date been of limited
assistance to passengers seeking to obtain thbisniinder the Regulation. The main
problems are:

* in most States there is no ADR system handlingrdaelating to the Regulation;

* in most of the States where there is an ADR, cariaee not required to use the
system, and the ADR has no means to enforce itsides; and

» ADRs do not always have sufficient expertise avddldo handle cases relating to
the Regulation, in particular to decide on clairhsxdraordinary circumstances.

The ADR in the Netherlands may be of more assistdogassengers in the future.
Key advantages of this system over other ADRs het it does have access to
technical expertise to enable it to decide casesxwhordinary circumstances, and it
can compel carriers to pay. However, there are rabeu of other issues with the
system — in particular, it does not apply to allriesis operating in the Netherlands —
and as it is relatively new, it has not heard aedidkd on any cases as yet. It is
therefore too early to judge how effective it viié.

Civil court claims

A number of passengers have used the civil coartebtain compensation from
airlines under the Regulation. Member States docobéct detailed statistics on the
issues covered by civil court cases, and therdfoie not possible to estimate how
many such cases there have been relating to thadaRieq.

Most Member States have some type of simplifiedrtcptocedure for small claims,
which may allow compensation claims to be madeweét cost, without a lawyer, and
without the risk of being held liable for the legebsts incurred by the airline.
However, both airlines and consumer organisatioigblighted that there can be
significant difficulties with these procedures:

» Arbitrary judgements: The judge in small claims cases may have minimal
experience in, or understanding of, the requiremesft the Regulation and
therefore rulings can be arbitrary. This was hgjiied by both airlines and
consumer organisations as a particular problemrande, where small claims
cases are decided by ‘Juges de Proximité’, who pam-time legal experts
(lawyers, barristers, law professors, retired sepiice officers, etc); decisions
vary between individual judges and inaccurate d®mutss can subsequently be
used as a precedent by other judges.

e Limit on amount claimed: Most States have a limit on the amount that can be
claimed through a simplified procedure. In somédestathis is sufficiently high to
include most claims under the Regulation; for examm France, the limit is
€4,000 and in the UK €5,750. However, in many Statee limit would exclude
a significant proportion of claims under the Regala for example, the limit on
the procedure is €900 in Spain, and in ltaly a kg required for claims over
€516, significantly increasing costs. In Swedeainas must be above a minimum
value per passenger (€96) to be heard.

» Time taken and difficulty: Claims can be very slow. For example, in Italy,reve
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5.10

small claims generally take over two years, degpiéefact that appeals are not
possible in most circumstances. Consumer orgaoisatlso comment that cases
are difficult and time consuming for consumers noertake.

* Cost: The simplified procedure for small claims signifitig reduces costs, but
these can still be significant. For example, in th€, the minimum fee, applied
to all claims under €345, is €63. This means thatfee could be a significant
proportion of the amount claimed. Although the aoner would be able to claim
this back from the airline if they won the caseg tisk of losing this amount
could be a deterrent to pursuing a claim.

 Enforcement of an order: A court may give an order that an airline pays
compensation, but it may be difficult to enforcee tbrder, particularly if the
airline is based in another Member State. For eXamip the UK, consumer
representatives told us that there have been edsere airlines have not paid
when instructed to do so by the court, and sigaificcosts and further effort has
to be incurred by passengers who wish to enforeedlrt order.

* Availability: Several Member States, including Germany and Hynghr not
have a small claims procedure and therefore passeigve to use the regular
court procedure unless the claim is cross-borddrthe European small claims
procedure can be used.

Airlines also cited problems with simplified proeeds for small claims. Several said
that the direct financial and time costs of defagdsmall claims often exceeded the
cost of paying the claim, and therefore even if/tbensidered the claim to be invalid,
they would often pay. Airlines also commented tiha&t procedures in some Member
States could be arbitrary, due to lack of undeditanof the Regulation and of the air
transport industry by the judges deciding claimsparticular, judges do not have the
expertise required to evaluate whether a techwicalperational problem amounts to
extraordinary circumstances. This view was shareg imany consumer
representatives. Airlines also argued that conrts®ome Member States were biased in
favour of the consumer.

Passengers can also use the European small clacoedpre set up by Regulation
861/2007 for cross-border claims (except for claimslving Denmark, where the

Regulation does not apply). This Regulation hag eatently taken effect when our
research was undertaken and was not widely citestdkeholders. The State-specific
small claims procedures and issues with them arersuised in Table 5.1 below.

TABLE 5.1 SMALL CLAIMS PROCEDURES

State Small claims procedures Issues with procedure

Denmark Small claims court procedure for claims under ~ European small claims procedure does not

€6,700, with low fee and no lawyers present. apply
Claims under €4,000 can be brought to the Decisions can be arbitrary due to lack of
France ‘Juge de Proximité’. There are no charges expertise, cannot be appealed, and the
payable and a lawyer is not compulsory. burden of proof is with the passenger.
No small claims procedure although court
Germany may decide to adopt a simplified procedure if
claim under €600
Greece Simplified procedure for claims under €1,500 Simplfied procedure not widely used

- no lawyer required
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Hungary No small claims procedure
Small claims procedure with low fee (€15) for ECC considers the system is “hugely time-
Ireland . . . y
claims up to €2,000 consuming and expensive for the consumer
Simplified procedure for claims under €2,582, System slow (at least two years) and, if the
Italy heard by a Justice of the Peace. Lawyernot  claim is for over €516 and hence a lawyer is
required for claims under €516. required, expensive.
Latvia No small claims procedure
Small claims procedure for claims under Only established 1 September 2009, so not
Netherlands €5,000, with fee €70-€100. Lawyer not tested yet. Costs are at discretion of the
required, judge decides what costs claimantis  judge; this uncertainty may be off-putting to
liable for. passengers.
Poland Simplified cou.rt procedure for consumer
claims. Fees low.
Justices of the Peace have a fee of €35, and Arbitration is non-binding, a’.‘d. requires
Portugal company to agree both to participate and to

may be binding under some circumstances.

abide by the decision.

Slovak Republic

No small claims procedure, but mediation is
facilitated by consumer organisations

Mediation is non-binding, and consumer
awareness in this area is poor

Simplified procedure for claims under €900.

Procedure not available for claims under

Spain No lawyer required and no risk of award of
€900
costs.

Small claims procedure for claims under Costs could potentially be larger than the

Sweden €2,000, heard at a municipal court. Claimant value of the claim. Consumer organisation
must pay a fee of 350 SEK (€34), and may states that Cases take months to be heard,

risk costs (limited to ~2500 SEK, €240). and that it is not popular with passengers.
e el s i o €2

UK o 9 claims under €345). Consumer organisations

court, no lawyer required, and usually no risk
of award of costs

state procedure is difficult/time consuming.

5.11

5.12

5.13

In addition, some consumers have litigation insceanin some Member States
because this is bundled with bank accounts. Faetltensumers, use of litigation is
more attractive, because they do not directly irensts for legal representation. The
difficulties of using the civil courts for claimsnder the Regulation are therefore
reduced for these passengers.

Commercial claim services

EUClaim is a commercial claims service operatingthe Netherlands, UK and
Ireland. It makes claims on behalf of passengetscamvers its costs by retaining a
proportion of any compensation obtained. Anothganisation, TransINDEMNITE,
now handles complaints from passengers in France.

EUCIlaim collects data from a number of sourcesuidiclg timetable data, aviation
authorities, airport websites, meteorological agesicand aircraft (ADSB/ACARS
transmissions). It is able to put these sourcelkatd together, in order to identify what
happens to a particular flight or aircraft. It daace flights and identify the scheduled
time of arrival/departure, the actual time of aatideparture, which aircraft operated
the flight, whether there were significant probleamshe airport(s) concerned (such as
bad weather) and other relevant issues. It inforosethat, in some cases, it has been

80

= steer davies gleave



Final report

5.14

5.15

5.16

5.17

5.18

able to use this data to show that airline clairh&xdraordinary circumstances are
inaccurate, for example because its aircraft wir@ ase operating other flights, and
the airline had contracted to operate a chartghfflthat it did not have aircraft
available to operate without cancelling a schedftlight.

Airlines have criticised commercial claims serviogsthe basis that they believe they
do not have access to reliable information, an@ d&scause it is a commercial
organisation providing a service which should bavjated by the NEBs. Airlines also

argued that the fact that several have settlednslavith commercial services should
not be taken to imply that the claims were justifi@s carriers would often settle
claims as the cost was lower than the cost of stingethem.

EUClaim is in a stronger position to contest clatiman individual passengers, as a
result of the information it has access to and bgeaas a specialist organisation, it
has greater expertise in the Regulation and thesingithan an individual passenger is
likely to have. Although NEBs may in principle pidg a similar service free of
charge, as discussed in section 3 above, the etdemhich NEBs assist passengers
with individual complaints and challenge explanasiofrom carriers is variable.
Therefore, commercial services such as EUClaimTaadsINDEMNITE potentially
provide a valuable additional service to passengers

However, there are also a number of limitations:

« commercial organisations such as EUClaim and TRIDEMNITE can only
fund themselves by levying commission on any anmmuoefunded to passengers,
which reduces the amount passengers can potengakye;

» the fact that these services are, and any othemewsaial services would be,
funded through commission may also limit the cabat can be handled to those
where there is a possibility of obtaining signit@ayments from carriers (which
may exclude, for example, claims only for costassistance); and

* at present, these services are only availablesiderts of a small proportion of
Member States.

Conclusions

Given the limited effectiveness of some of the NEBad that many focus on
enforcement rather than assisting passengersnditidual claims, it is not surprising
that passengers have used alternative processssiain redress, usually simplified
procedures for small claims in the civil courts.

However, these have a number of important weaksesise procedures can be slow,
expensive and in some cases arbitrary, and in @eMamber States, there are no such
processes or the maximum claim that can be madetiat a level which excludes
some claims under the Regulation. These issuesatrepecific to the Regulation:
similar issues would apply in other consumer clamgainst airlines (for example
claims relating to luggage, delay or injury undee Montreal Convention). Similar
issues may also apply to consumer claims in solmer gectors although the technical
complexity of the air transport sector means thatsilikely to be particularly
problematic.
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5.20

There are no statistics available for court claiagginst carriers, but given the
difficulties passengers face in making claimssiinbt surprising that airlines report
that the number of cases is very small in proportio the number of complaints.
Some medium sized airlines told us they had hadaust cases at all, and the only
airline which provided figures stated that the nemaf court cases was equivalent to
0.2% of the number of complaints it received.

ADR systems provide an alternative for passengeis $small number of States, but
these also have significant weaknesses, and in $tatts they are not available. This
means there is a gap in the market for companieassist passengers obtaining
redress: commercial organisations such as EUClaamlme able to fill this gap, but to
date this is only available to residents of a sqpadportion of States, and it is unclear
whether the business model can be expanded to advigher proportion of passenger
claims.
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6.1

6.2

6.3

6.4

6.5

STAKEHOLDER VIEWS ON POLICY ISSUES
Introduction

This section summarises views expressed by stadketsolin the course of our
consultation exercise on key policy issues, inelgdivhether any changes should be
made to the scope or content of the Regulationydrad any changes should be.

Stakeholders also expressed views on the applicafiche Regulation by carriers,
and the complaint handling and enforcement proCEssse views are summarised in
section 3 and 4 above.

As discussed in section 1, our discussions witkestalders were completed before
the ECJ’s ruling in the cas@urgeon and Bock™, and therefore this summary of
stakeholders views should be read in this context.

Whether changes should be made to the Regulation

We asked all of the stakeholders that we interviewbether they considered that any
changes should be made to the Regulation, andyfghould, whether these should be
to clarify the text only, or to change the scopblere were significantly different
opinions amongst different stakeholders. A larggonitg of NEBs still believe that
the Regulation should be revised, although in mases, only to clarify it. This view
was shared by a clear majority of consumer reptatees and a small majority of
airlines.

FIGURE 6.1 STAKEHOLDERS VIEWS: WHETHER THE REGULATION SHOULD BE
CHANGED

NEBs
B Yes (scope and
- clarification
Airlines )
OYes (clarification
only)
Airline associations
ENo
Consumer o
associations B No opinion

Airports

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100
% of responses %

However, some of the airlines which contributecedlily to the study and all of their
representative associations opposed any changg beide to the Regulation. Some
stated that this was because the Regulation was wanking well, but the main

reason was that they considered that any polipcatess could result in changes

18 Joined cases C 402/07 and C 432/07
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being made which resulted in the Regulation beimgenonerous. There was also a
concern that, if there was to be a further coréilia process, this could result in
further unclear drafting. It was suggested that twaciliation process, whilst

appropriate for reaching political agreement, dowd ensure that the text of
legislation is well drafted, and this is particlygoroblematic in a sector as technically
complex as air transport.

The content and drafting of the Regulation

6.6 We outline below some of the main detailed issuest thave been raised by
stakeholders, starting with issues relating to vidnaind is not covered by the scope of
the Regulation, followed by the two issues raisamstmoften by stakeholders — the
distinction between delay and cancellation, andaextlinary circumstances, and then
the detailed comments received on the text.

6.7 We found that the issues raised by stakeholdersnba@hanged significantly since
the study of the Regulation we undertook in 200&d.as not to duplicate previous
work, we focus primarily on the issues identifiedigh were different, or where
events (such as ECJ rulings) have changed the xtofde the operation and
interpretation of the Regulation.

Scope of the Regulation

6.8 Although the majority of stakeholders did not prep@ny change to the scope of the
Regulation, some stakeholders argued that there weportant omissions which
should be addressed in order to ensure that passénights were properly protected:
 Missed connections: Passengers who miss connecting flights due to

cancellations are explicitly protected by the Ragah, but passengers who miss
connections due to delays are not protected —aat len most interpretations of
the Regulation. Whilst the carrier may have a @mttral obligation to reroute the
passenger to their final destination there is nbgation to provide care, for
example if the passenger is delayed overnight.a@eNEBs consider that these
passengers can be treated as having been denielinigoa

* Unscheduled diversions of flightsWhilst this is not a common issue and would
almost certainly be outside the control of the iearit is not addressed by the
Regulation. The carrier may have a contractual galilbn to transfer the
passenger to his/her final destination but theralevbe no obligation to provide
care.

* Lost luggage:This issue is addressed by the Montreal Convenimmorporated
into Community law by Regulation 889/2002, butstmuch more difficult for
passengers to make claims under the Conventidnisasvould require use of the
civil courts. Several consumer organisations suggehat the Regulation should
be extended to cover this.

» Significant changes to schedules in advanc&hese would not be considered as
delays or cancellations, and although in principhlis issue may be addressed
indirectly by the Unfair Contract Terms Directivegain passengers would need
to use the civil courts to make any claims.

*  Carrier insolvency: Since the liability for compliance with the Regigat is
with the operating air carrier, it offers no prdten to passengers whose flights
are cancelled due to the insolvency of a carriea suspension of its operations.
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6.9

6.10

6.11

6.12

6.13

Some consumer organisations and NEBs said thasdbpe of the Regulation
should be extended to cover this.

» Drinking water: It was suggested that airlines should be requiredfier
drinking water on board the aircraft free of chargarticularly given that
passengers cannot take their own bottles of whteugh airport security.

However, several NEBs specifically requested time Regulation should not be
extended to cover lost luggage, because of thenpalteost and difficulty associated
with complaint handling and enforcement. Airlinesasations argued that any
changes should be subject to an impact assessment.

The minority of airlines that argued for changesht® scope of the Regulation argued
for reduction in their obligations, which they cateyed to be excessively onerous
given ticket prices paid by some passengers. Sewadlines, as well as some

consumer representatives, suggested that the tibligashould be harmonised for
airlines, rail and bus operators on equivalentadist trips. In addition, some carriers
argued that they should not have to pay for asgistédo passengers in the event of
delays and cancellations that were outside theitrob

Treatment of long delays and cancellations

The distinction between delay and cancellation waised most frequently by
stakeholders as a matter of definition, but incgtesicy in the rights available to
different passengers was also identified by a nundfestakeholders, particularly
consumer organisations but also including a nunobeMEBs. The issue raised was
similar to that raised by the Advocate-GeneralSiargeon and Bock: under some
circumstances, two consumers suffering equivalef#ys to their journeys are treated
differently depending on whether the delay arisesfa cancellation or not.

The potential discrepancy is increased if a narm@ading of Article 5(3) on
extraordinary circumstances is adoptadd in particular if a narrow interpretation of
the judgement by the Court Wallentin-Hermann is adopted, as by certain NEBs,
which would entitle passengers to receive companrsaven for some events which
are outside the control of the carrier (this issudiscussed in more detail below). In
contrast, if a flight is delayed there is no eafitent to compensation under the
Regulation even if the delay was within the catsieontrol.

This inconsistency has given rise to a number gfutes as to the definition of delays
and cancellations. At one extreme, an airline mied us that cancellations could only
be a commercial decision to operate fewer flighthi¢h would almost always be
made more than 14 days in advance) and as a reésualhsiders that its flights are not
cancelled even if the delay is several days, tightflis ultimately operated with a
different flight number, or fewer flights are optra than scheduled (due to merger of
flights), provided the passengers ultimately travghg the same ticket. In contrast,
another airline informed us that it would usualbnsider a flight to be cancelled if it
was delayed over 5 hours.

Most stakeholders suggested addressing the lackaty this through amendment to
Article 2 to introduce a definition for delay anadify the definition for cancellation.
This could be achieved by, for example, addingnzetithreshold at which a delay
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6.16

6.17

6.18

6.19

6.20

could be considered to be a cancellation, by défimof a cancellation as meaning the
operation of fewer flights than scheduled, or igmence to some or all of the factors
cited by the Advocate-General: “change of air esyrchange of aircraft, change of
flight number, change of airport of departure orivat, giving baggage back to
passengers, new check-in for passengers, new gegignment, allocation of all
passengers to one or more other aircrafts, issuéwg boarding passes, and the fact
that the flight is described as ‘cancelled’ by giet (or other air carrier staff) or on
the departures board”. However, this would not edslrthe issue of inconsistent
treatment of passengers facing delays and carioalat which could only be
addressed by amendment to the Regulation.

The ECJ’s ruling in the cas&urgeon and Bock addresses some of these issues, but
also raises some new issues, which we discusgiiosd below.

Extraordinary circumstances

Although this issue has been addressed by the Qoiallentin-Hermann, many
stakeholders believe that the term is still uncgleboth in relation to what
circumstances can be considered extraordinary, w&hdt type of ‘reasonable
measures’ a carrier would have to take in ordenget the criteria for exemption from
payment of compensation. As a result, both airliaed several NEBs informed us
that different NEBs still adopt significantly difient interpretations of this, in part
depending on their reading of the judgement.

The judgement covered a case in which a problem idestified in routine
maintenance well in advance of the scheduled dperatf a flight, and some
stakeholders (particularly airlines) argue thatainnot not be read as relating to
technical problems identified at the last minutbjcli are by definition harder for the
carrier to address, and might be a more commorrme.

Some NEBs consider it sufficient for a carrier tenwnstrate that operation of a
particular flight would have been unsafe for reasontside its control. In contrast,
others (for example LBA) consider that, based am jtidgement of the Court, the
derogation in Article 5(3) cannot be considereddwer all events outside the control
of the carrier. In particular, LBA argued that calhation of a flight due to a bird
strike does not meet the criteria established byQburt, because whilst indisputably
outside the control of the carrier, it is an ewshich occurs regularly in air operations
and therefore arguably is not extraordinary. Siryilat has been ruled that a ground
handler’s truck colliding with an aircraft is notfiicient to exempt a carrier from
payment of compensation, even though the airctadirly could not be used.

As noted above, if a narrow reading of the derogatiom payment of compensation
is used, there is greater inconsistency between tthatment of delays and

cancellations. A passenger whose flight was caetdthr reasons outside the control
of the carrier might receive compensation, butgspager whose flight was delayed —
even if for a longer period, and for reasons witthie control of the carrier — would

not.

Although some NEBs believed that the ECJ ruling badn helpful in harmonising
the approach adopted to this issue, some expre@ssedcern that it increased their
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6.22

6.23

6.24
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workload, because they now have to make a judgeieoit whether a technical
problem can be considered extraordinary, rathar tharely whether it had occurred
and provided sufficient safety justification foethancellation of the flight.

Article 2: Definitions

The issues raised most frequently by stakeholdessticularly NEBs, were the
absence of definition of certain key terms, patédy any distinction between delay
and cancellation (discussed above). In additionnesoother terms requiring
clarification were identified:

» Article 2(g): The issue was raised as to whether a reservatmndsbe defined
as including both the outward and return journelyerg an airline either sells or
prices the two sectors separately, as most low adgtes now do. Even if In
addition the issues was raised as to whether avedg®m should be deemed to
include sequential but separately purchased tickets

* Article 2(j): This defines denied boarding as excluding circuntsta where
there are reasonable grounds, such as safety aoritgecasons. This is still
causing problems as some carriers may claim thatctbvers circumstances in
which a smaller aircraft is used due to technicalbfems which would have
made operation of the flight with the original aaft unsafe.

In addition, several stakeholders suggested thétduterms needed to be defined,
such as ‘flight’ and ‘departure’; these issues wam@adly the same as those raised at
the time of our 2006-7 study.

Article 3 : Scope

Article 3(1)(b), in relation to the obligations of EU carriers wheperating flights
from non-EU airportsywas identified as a significant issue in our praegistudy and
was also raised by a number of stakeholders orotluasion. It was noted that, whilst
the issue is addressed in the Commission’s QueatidrAnswer document, this is not
legally binding and notes that the airlines do agtee with the interpretation given;
therefore, it is not possible to rely on this doemtfor enforcement purposes.

Three stakeholders expressed viewsAsticle 3(4), which limits the scope of the
Regulation toservices operated with fixed wing aircraft These comments all
related partly to the one example in the EU of anmercial helicopter service
operating in competition with a regular airline\see (services operated to/from the
Isles of Scilly, in the UK).

The airline asked for the exemption in Article 2(d)be extended: due to difficult
operating conditions (one of the airports has agrranway) and the inability for very
small aircraft to operate in bad weather, this ir@rl occurs disproportionate
compliance costs, which it estimated as being udQ#% of turnover. A rigorous
interpretation of the extraordinary circumstancesngption could significantly
increase these costs, as it could be argued tatvbather which occurred regularly
does not exempt the carrier from paying compensdto cancellations. It is unclear
that this would be in consumers’ interests as tilkkdead to significantly higher fares
and distort competition with the helicopter. The @ldnd a consumer organisation
proposed that the exemption for helicopters shbaldemoved.
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The issue of unfair competition with helicoptersdadisproportionate compliance

costs, could be addressed either by deleting st@mption, or by replacing it with a

wider exemption for services with certain operadilocharacteristics (such as size of
aircraft and/or operations from specific types oparts), which could also be made
conditional, for example on a derogation being tgdrby the State(s) concerned.

Article 4: Denied boarding

The main issue raised with regard to this Articlaswwhether it covered denied
boarding due to aircraft downsizing (discussed ahd®ther issues which were raised
included the apparent conflict between the timesd¢af payment of compensation
stated in this Article (‘immediately’) with the tiescale of 7 days stated elsewhere.

A further issue raised is that the trend to intercteeck-in is making it increasingly
impractical to comply wittArticle 4(1), requiring carriers to ask for volunteers before
denying boarding. Some carriers allow online checlseveral days or weeks in
advance of the flight, and therefore it is not unomn for passengers to check-in
online and subsequently decide not to travel. Astpassengers have non-refundable
tickets, there is then no incentive for them td tleé carrier. As a result, the carrier
may not be aware how many passengers intend tel teail the passengers finish
arriving at the boarding gate, by which point, somay already have boarded the
aircratft.

Article 5: Cancellations

The main issues with respect to cancellations wéee definition of delay or
cancellation and extraordinary circumstances (dised above). Several stakeholders
also commented orArticle 5(1)(c), relating to exemption from payment of
compensation for cancellations, with one arguinat tthe blanket exemption from
paying compensation for cancellations notified mtivan 14 days in advance was
unfair to the passenger who might still suffer gigant inconvenience as a result of
the cancellation.

A further issue is whether this Article requiresrias to offer compensation to
passengers, or merely gives passengers the righdito compensation. Some carriers
admitted that they would only pay compensation whiewas claimed by passengers,
although others stated that they would pay it tcebdjible passengers. It is notable
that the Article uses different wording to refetagsistance and compensation: it states
passengers shall “be offered assistance”, but 4ieale the right to compensation”.

Article 6: Delay

The main issue raised was the lack of compensdtiotong delays and the more
limited scope of assistance — for example, it wagied that passengers should be
offered rerouting. In addition, the differing timieresholds for assistance were raised.
However, it was not argued that the Article is eacl

Article 7: Compensation

Some issues were raised about this Article, buttm@se the same as the issues
addressed in our previous study. The only new issas that a number of
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6.38

6.39

stakeholders said that there was no unique sotirdata for calculation of great circle
distances and that this should be clarified.

Article 8: Reimbursement and rerouting

Article 8(1)(a) requires carriers to offer reimbursement withivesedays. One NEB
said that it was not clear whether this was sews df the date of the flight, or seven
days from the point at which the passenger had Engal.

Article 8(1)(b) continues to be a significant source of difficuldue to confusion
over:

» whether rerouting via other carriers is required a
* the meaning of the term ‘comparable transport dan’.

The Commission considers the term this Articlegquire rerouting on the first flight

regardless of what carrier operates the flightcdntrast, some airlines interpret it as
meaning that rerouting should only be on the filght operated by the same carrier,
and some NEBs stated that in the absence of a ndimy otherwise, they could not

rule differently. An issue raised by some smallarriers was that a requirement to
reroute via any carrier could distort competitiGhTA carriers can reroute via each
others’ services at pre-agreed rates which are nhoaler than last minute fares

available to the general public; in contrast a tmst airline would have to pay the full

price. One low cost airline had said that it hadigtd to establish a reciprocal
rerouting agreement with a legacy carrier, butléigacy carrier had refused.

In addition, several NEBs requested clarificatidntfee term ‘comparable transport
conditions’, in particular to clarify whether retmg via surface transport was
acceptable, and whether this restricted carridofigations (for example it could be
considered to mean that a low cost carrier wouldhawe to provide rerouting via a
network carrier as this is not comparable).

Article 8(3) was raised by a number of stakeholders, becaudeahconsistency in
that, where a passenger is rerouted on a fliglentather airport, the carrier has to
provide onward transport, but if the passengeersuting on a flight fromanother
airport, there is no obligation to provide tranggorthis airport.

Article 9: Right to care

The key issue with regard to this Article is whethare has to be actively offered by
carriers. Several stakeholders said that someecardid not offer the required
assistance but would reimburse passengers whoeadaimith receipts afterwards. In
our opinion, the words “shall be offered” make thé&asonably clear, but for the
avoidance of any doubt, if the Regulation was armadnthis could be clarified.

Several NEBs stated that it was unclear what exaetiriers were required to provide
passengers bprticle 9(1)(a), which states that carriers should provide “meadd
refreshments in a reasonable relation to the vgpitine”.

A number of stakeholders said that the requirenerrticle 9(2) to offer phone
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6.42
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6.44

6.45

calls, faxes, emails or telexes was anachronigtiengthat virtually all passengers
have their own mobile phones, and could be impgrakto implement in the event of
cancellation of one or multiple flights. As a rdsitlwas ignored by carriers.

Article 10: Downgrading

The main issue raised with regard to this Artisl¢hat it is not clear what amount has
to be reimbursed in the event of downgrading:

» whether it is the price for the sector of the jayron which the passenger is
downgraded, or the entire price of the ticket; and

* whether the amount to be refunded is the gross antbe passenger pays for the
ticket, or the net revenue obtained by the airljatter taxes and any markup
added by a travel agent).

One stakeholder also argued that carriers shoulkke hen obligation to pay
compensation for downgrading, in addition to thieimd. This would be intended to
be a deterrent to downgrading, which is often likiel be a result of a commercial
decision made by the carrier to overbook a premiatnin. The current Regulation
does not deter this practice.

Article 14: Provision of information

Several stakeholders said tiaticle 14(2) was unclear as to whether the information
had to be actively offered by carriers in the ewveinn long delay, cancellation, or
denied boarding. An NEB considered that this Aetichd to be read in the context of
the requirement in Article 14(1), and therefore fthérmation only had to be
available at check-in if a passenger request®itefal airlines said it was not practical
to have sufficient leaflets available at all aifgaio issue one to each passenger in the
event of cancellation of flights.

Conclusions

Most stakeholders accept that the Commission ahér®thave made significant
efforts to improve how the Regulation works. Nomdtss, a clear majority of
stakeholders still believe that the Regulation &hdae changed, in particular to
address the parts of the text which seem to besancl

The two main issues which were raised by stakeheldere the distinction between
delay and cancellation (both in regards to the riststency and to the definition of
each event) and the exemption on payment of comagtiensfor cancellations in
‘extraordinary circumstances’. Although this issugs addressed in the ECJ ruling in
Wallentin-Hermann v. Alitalia, many stakeholders believe that this has not been
sufficient, partly because it related to quite $iiecircumstances of a technical
problem discovered in routine maintenance. In &iditmany NEBs consider that the
ruling has made their task more difficult, becatlmsy now have to consider whether a
technical problem is sufficient to meet the craeset out by the ECJ, not only whether
it occurred.
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7.1

7.2

7.3

7.4

SUMMARY OF FACTUAL CONCLUSIONS
Introduction

This section sets out the factual conclusions ftbe study. It does not take into
account the ruling of the ECJ in the c&bargeon and Bock, which was issued after

the analysis and factual conclusions for this stwdye finalised. However, we discuss
this ruling in the context of our recommendatiosescfion 8 below).

Application of the Regulation by carriers

There is no evidence that the introduction of tlegiation has had any impact on the
level of delays or cancellations. It is not possitd draw conclusions about trends in
denied boarding as little information is releasgdchrriers. Overall it is difficult to
draw conclusions about the performance of carrier¢hese areas, as very little
information is released, and the information redglady different carriers is not
consistent and hence cannot be compared.

The evidence still indicates that 1-2% of flights aancelled and 2-3% of flights are
subject to delays of 2 hours or more. If there wstngilar numbers of passengers on
delayed and cancelled flights as other flightss thiould mean that the Regulation
creates obligations for carriers relating to ab®4t of all air journeys (approximately
22 million passenger journeys per year), although possible that the numbers of
passengers on cancelled flights could be lowerti¢udarly if flights were cancelled
for commercial reasons, due to low volumes). Thepertion of passengers that
complain is very low: around 0.05% of passengebsrétucomplaints to carriers, and
0.005% complain to NEBs.

It is difficult to obtain clear evidence on whetlarlines are applying the Regulation
properly, as few airlines are willing to share thndormation; as a result, it is
necessary to rely largely on stakeholder opiniond #mited, largely anecdotal
evidence. Although some stakeholders considereddinéne compliance with the
Regulation has improved since the time of the stidy we undertook in 2006-7,
most evidence that is available indicates that sairimes are still not consistently
complying with all of the requirements of the Reggidn:

 Most carriers were not willing to provide the padk their ground handling
manuals, which should indicate their procedureatirej to handling of delays,
cancellations and denied boarding. Of those thatewwovided, half were
significantly non-compliant with the Regulation.

» A survey of air passengers undertaken by the UKswmer organisation Which?
indicates that airlines commit a minor, technicdtingement of the Regulation
in over 90% of cases in which they have obligatiomsler it, by failing to
provide passengers with the information requiredAbycle 14(2), and carriers
commit a more significant infringement in 30-40%cafes, by failing to provide
refreshments when required to do so.

* Most stakeholders, other than airlines, considat tarriers are not consistently
complying with the Regulation. Even some airline$oimed us thatother
airlines are not consistently complying with thegRlation.

* The evaluation we undertook in 2008 of carriersh@itons of Carriage showed
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that 39% were significant non-compliant with thegRlation and a further 12%
misleading about carriers’ obligations.

7.5 There is also some evidence that consumers misstader their rights under the
Regulation and may believe airlines are non-comples a result. However, even
excluding the views of consumer associations, nev#flence indicates that some
airlines are not consistently complying, or aresipteting the Regulation in a way
which minimises their obligations.

Complaint handling and enforcement by NEBs

7.6 There has been a significant improvement in complaandling and enforcement of
the Regulation by NEBs. 14 Member States have moposed fines on carriers for
non-compliance, and the scope of complaint handling enforcement activity has
been enhanced in several States.

7.7 Nonetheless, there are still significant probleimsour view, few of the case study
States are unambiguously complying with the requémt of Article 16 to introduce
dissuasive sanctions for infringement of the Regpia The main reasons for this are:

« Two States have not complied with the requiremanfiticle 16 to introduce
sanctions into national law: in Sweden sanctions oaly be imposed for
infringement of Article 14, and in Spain, whilsingions have been imposed, the
legal basis for these sanctions is unclear becaasexplicit reference to the
Regulation has been introduced into national law.

* Even where sanctions have been introduced intomedtlaw, they are not always
applied. In nearly half of the Member States (idahg the UK), no sanction has
ever been imposed on a carrier for non-compliaand,several States (including
France and the Netherlands) have only recentlyestéo impose sanctions.

* In some States which have introduced sanctions imational law, the
circumstances in which sanctions can be imposedx@remely limited. In the
UK, the combination of the need for a criminal magtion and ‘due diligence’
defence available to carriers in national law mehas it is virtually impossible
to impose sanctions. In Ireland, sanctions can belymposed if a carrier does
not comply with a ‘Direction’ instructing it to pvide redress, and several other
NEBs only impose sanctions on carriers that do mralvide redress when
required to do so. Under these circumstances sasctcannot provide an
economic incentive to comply with the Regulatioraihcases.

* Some Member States have difficulties in either isapg sanctions on carriers not
based within the State, or cannot collect sanctishgh are imposed. In some
States, this is because of an explicit limitatiomational law (Latvian law only
allows sanctions to be imposed on legal personshath does not recognise
foreign companies as being), but more often thibesause of administrative
requirements in national law which cannot be methd carrier is not based
within the State; for example, in Slovakia, the NEBrequired to conduct an
inspection on the premises of a carrier before simgpa sanction.

* In many Member States, the maximum sanctions wbah be applied are too
low to provide carriers with an economic incentite comply with the
Regulation, taking into account that sanctions warily ever be imposed for a
small proportion of infringements. In some Stateslgding Estonia, Latvia,
Lithuania, Poland and Romania) the maximum levesaniction is less than or
equivalent to the costs that the carrier may awbrugh non-compliance in
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7.8

7.9

7.10

7.11

some individual cases.

. In some States, there are other legal or admitigraroblems, which mean that
sanctions cannot be effective in providing an imeento comply with the
Regulation: for example, in ltaly, it is difficutb collect sanctions which are
imposed, due to the slow appeals process and isgitieshe Tax Office, the
agency responsible for collection.

In most cases, the problems we have identifieg drtam issues with national law or
general administrative processes, rather than fialimgs by NEBs. Similar issues
often apply in other sectors, although the natdirth® air transport industry (which is
international and subject to a high degree of mackern) means that the problems
may impact enforcement in the air transport setiore than in other market sectors.

Some States are taking measures to address tlwdems. For example:

* Germany is examining options to allow it to sergifications of sanctions on
carriers based outside the State. If it did thrs,our view enforcement in
Germany would be sufficient to meet the requirementArticle 16.

* Greece has recently introduced a Regulation ornnaintepresentation which
should in principle allow sanctions to be imposedfareign carriers. However,
this may be challenged on the grounds that it @@rsistent with Regulation
1008/2008, which states that Community carriers earéitled to operate intra-
Community services and this cannot be subject ygoanmit or authorisation.

» The UK has considered introducing administrativacians, which would be
easier to impose than criminal sanctions, and &ueting other enforcement
options permitted by the 2002 Enterprise Act, sashcivil injunctions against
carriers.

* The Netherlands is considering changing nationalttaallow punitive sanctions
to be applied. The NEB expected that this changddvee made in 2010.

A further issue is that there are significant difeces in the approach to enforcement
in different States, which could be considered i&todt the single market for air
transport. Although in a few cases these differsraze unavoidable (for example, for
constitutional reasons, Ireland cannot adopt amregdf administrative sanctions), in
many cases these arise from different approachesfewcement either in national law
or by NEBs. In particular, different NEBs may reatitierent conclusions on the basis
of equivalent complaints, either because of differgegrees of investigation (some
investigate all claims of extraordinary circumstsicsome do not investigate any), or
due to differences in interpretation of the Redafat

In addition, whilst NEBs in all Member States noanllle complaints, there are also a
number of problems with complaint handling. MostB$Ecomply with the minimum
standards set out in the NEB-NEB agreement buethes a number of exceptions.
The more significant issues are:

» the Swedish NEB does not handle complaints exceggard to Article 14;

e the organisation in Sweden which handles other taims, ARN, is not
designated as an NEB and does not follow the NEB-NMBreement at all; in
particular, whilst it does challenge claims of ewtdinary circumstances and ask
for evidence, it does not have the capability todarteke a technical
investigation; and
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7.13

7.14

7.15

» the UK complaint handling body, the AUC, has no poswto require carriers to
provide proof of their claims and as a consequeta®ot properly evaluate
claims of extraordinary circumstances where theigradoes not voluntarily
provide proper justification;

 the Portuguese NEB does not investigate any clawhs extraordinary
circumstances;

» the Polish NEB handles complaints relating to Polsurriers — and imposes
sanctions — even if the incident did not occurataRd; and

» the Slovak NEB is not competent to handle compdaielating to foreign carriers
even where the incident occurred in the Slovak Repu

In addition, the NEB-NEB agreement states thatNE#s should undertake active
monitoring of carriers. Whilst many NEBs undertakspections at airports, in most
cases these are limited to evaluation of complianth Article 14(1). Active
monitoring could also include, for example, undertg analysis to identify repetitive
patterns of cancellations, verifying that carriecensed by their State have set up
user-friendly, procedures for the prompt settlemehtdisputes under consumer
protection legislation; requiring carriers to pmeicopies of the agreements with
airport managers or ground handlers which showptieeedure to be applied in the
case of an incident, and monitoring or auditingafriers’ approaches and systems for
compliance with the Regulation.

There is no obligation for NEBs to assist individpassengers in obtaining redress
from carriers. A number of NEBs do mediate withriems on passengers’ behalf, and
some (such as Ireland, Denmark and Greece) instaugers to provide redress where
they find an infringement. However, many other NEBsluding those for Germany,
Italy, Spain, Poland and Hungary) do not consiti¢éo ibe part of their role to assist
individual passengers. The carrier may decide topemsate the passenger when the
NEB becomes involved in a case, but if it does tihat,passenger would have to go to
court in order to obtain redress. Even if a sancti@s imposed on the carrier for
infringement of the Regulation, this would not rigglit to provide redress.

Alternative means for passengers to obtain redress

Several NEBs focus on enforcement rather thantagsipassengers with individual
claims; where NEBs do issue opinions on complathtsse usually only state whether
the Regulation has been respected without quamgifghe rights passengers are
entitled to, and are in any case not binding forcarriers; and since not all of the
NEBs that do assist passengers are as effectivhaa® which represent ‘best
practice’, it is not surprising that passengersehased alternative processes to obtain
redress. In most cases, passengers have usedfisidnptocedures for small claims in
the civil courts.

However, these have a number of important weaksefise procedures can be slow,
difficult for passengers to understand, expensiwve ia some cases arbitrary, and in
several Member States, there are no such processies maximum claim that can be
made is set at a level which excludes some clamdemthe Regulation. These issues
are not specific to the Regulation: similar isswesild apply in other consumer claims
against airlines (for example claims relating tgdage, delay or injury under the
Montreal Convention). Similar issues may also applyconsumer claims in some
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7.17

7.18
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other sectors although the technical complexityhef air transport sector means that
the simplified civil court processes are particiylansuitable for hearing claims.

There are no statistics available for court claiagginst carriers, but given the
difficulties passengers face in making claimssiinbt surprising that airlines report
that the number of cases is very small in proportio the number of complaints.

Some medium sized airlines told us they had hadaust cases at all, and the only
airline which provided figures stated that the nemaf court cases was equivalent to
0.2% of the number of complaints it received.

ADR systems provide an alternative for passengeis $small number of States, but
these also have significant weaknesses. Key issedbat:

* in most States there is ho ADR system;

» where there is an ADR, use of the system is gelgevaluntary, and airlines
often do not agree to participate;

 ADR'’s may not have the specialist expertise reguiceevaluate claims under the
Regulation; and

* in most cases the ADR has no means of enforcirggitgsions.

The Netherlands has recently introduced an ADResysihich addresses some, but
not all, of these problems. It has the technicabegtise necessary to evaluate
complaints, and can force carriers to pay, bubésdnot cover all airlines operating in
the Netherlands. At present, it is too early teeasow effective it will be in assisting

passengers in obtaining their rights, as it hasfinatised any cases. A weakness of
the system is that there is a fee of €50 to usaltihough this is refunded if the

passenger wins.

The limitations of the civil courts, ADRs and NEB®an there is a gap in the market
for companies to assist passengers obtaining ed@@snmercial organisations such
as EUClaim and TransINDEMNITE may be able to fillstgap, but to date this is

only available to residents of a small proportidrstates, and it is unclear whether its
business model can be expanded to cover a highpogtion of passenger claims. In

addition, the fact that it is funded through consioas limits the potential payment

that passengers receive.

Stakeholder views on the Regulation

Most stakeholders accept that the Commission ahdr®thave made significant
efforts to improve how the Regulation works, witleasures such as the NEB-NEB
agreement and the Q&A document. However, a clegontaof stakeholders still
believe that the Regulation should be changedaitiqular to address the parts of the
text which are unclear. The Q&A document is congddo have been helpful but not
sufficient, because it has no legal basis and fberecannot be relied on for
enforcement; in addition, in some areas it notes #lirlines have a different opinion.
Although this is necessary because the documemadiéegal status, it does make the
document less useful for any passenger seekingderstand their rights under the
Regulation.

The only stakeholder group that strongly opposednghs being made to the
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7.24
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Regulation was the airline representative associatiAt least in part, their concern
not to change the Regulation seems to arise froanaern that any legislative process
would result in a Regulation that was more onerouscarriers. The view that the

Regulation should not be changed was not shardtieoynajority of the carriers that

contributed directly to the study, although it slabbe noted that only a minority of

EU carriers contributed individually.

The two main issues which were raised by stakeheldere the distinction between
delay and cancellation (both in regards to thens@@ency of passenger treatment and
to the definition of each event) and the exemptianpayment of compensation for
cancellations in ‘extraordinary circumstances’.haltigh this issue was addressed in
the ECJ ruling inWallentin-Hermann v. Alitalia, some stakeholders believe that this
has not been sufficient, partly because it relateduite specific circumstances of a
technical problem discovered in routine maintenance addition, many NEBs
consider that the ruling has created additionaigabibns for them because they now
have to consider whether a technical problem ifcsent to meet the criteria set out
by the ECJ, not only whether it occurred.

Conclusions

This study has shown that the Commission and otiere made significant efforts to
address the problems with the operation of the Réigua identified at the time of our
2006-7 study. Many NEBs also now undertake sigaifity more activity in relation

to the Regulation than they did: all now handleittial complaints’, and sanctions

for non-compliance have been imposed in 14 MembseS.

However, whilst these efforts have had some sucdbsy have not to date been
sufficient to ensure that passengers’ rights aopgnty protected. The following key
problems remain:

* in many Member States, enforcement is not effecveugh to provide carriers
with an economic incentive to comply with the Regialn;

* in several Member States, there is no mechanisntabiea by which individual
passengers can readily obtain redress from carriers

» although ECJ rulings have addressed some of thessa the Regulation that are
unclear, a number of issues have not been addremsedhe issue of exemption
of payment for compensation for cancellations ie ttase of extraordinary
circumstances continues to cause difficulties f&lBN and passengers despite the
ECJ ruling; and

* in some areas the rights granted by the Regulaereither still not clear (for
example rights relating to long delays and cantiettanot covered explicitly in

the ECJ’s judgement iBturgeon and Bock) or do not address all the problems
that passengers may face (such as missed conrgedtierto delays).

In addition, the significant differences in the egach to enforcement in different
States mean that there is a risk that the singlekehdor air transport is being

19 Except Konsumentverket in Sweden, where complairghandled by a non-NEB organisation.
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distorted.
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8.1

8.2

8.3

8.4

8.5

RECOMMENDATIONS
Overview

The key problem identified by our research is tiwat Regulation is still not being
applied fully by some air carriers, and there teliincentive for them to do so, as,
despite significant improvements in the quantity auality of complaint handling

and enforcement activity undertaken by NEBs, in yn&tates enforcement is still
ineffective. This section sets out our recommemaatirelating to how to improve the
operation and enforcement of the Regulation.

After the completion of the stakeholder intervieaval the development of the factual
conclusions from the study, the European Courusefide issued its ruling in the case
Sturgeon and Bock. The ruling raises a numbersofeis in relation to the potential for
different interpretations of the text of the Rediala and how this can be addressed. A
political decision now needs to be made as to verethe Regulation should be
changed, to address the areas in which the textdear and the omissions from what
it covers.

Whether or not the Regulation is changed, this dm#saddress the problem of the
failure to enforce it effectively, and in any catige process to revise the Regulation
would take some time. This means that measurestodassel developed to improve the

operation of the Regulation in the short and medierm, and this will require actions

to be taken by Member States, particularly the dtati Enforcement Bodies, and the
Commission. This section sets out our proposdls tmimprove the operation of the

Regulation, and to revise the text.

Measures to improve enforcement

As identified in section 4, in our view many Memiigtates have failed to comply
with the requirement in Article 16(1) to take me@suto ensure that the rights of
passengers defined by the Regulation are respeecteatddition, many States have
failed to comply with the requirement in Article (B9 to introduce dissuasive
sanctions.

The key problem is that enforcement does not pewad economic incentive to
comply with the Regulation, because fines are yaraposed (partly due to legal or
administrative constraints in some Member Statesh sis difficulties imposing fines
on foreign carriers), and the fines that are imgoses too low in proportion to the
cost of carriers’ obligations under the RegulatiSome carriers do not believe that
they have a commercial incentive to provide compgos and assistance to
passengers in the event of disruption to their jeys, and therefore only the
possibility of the imposition of penalties can pdw® this incentive. Since, in most
Member States, penalties do not provide this ineensystematic infringement of the
Regulation and/or interpretation of the Regulationa way to minimise their
obligations could be in carriers’ best commercierests. This means that Member
States are not taking sufficient measures to erithatgpassengers’ rights are respected
as specified in Article 16(1).
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8.7

8.8

8.9

Changes to the approach to enforcement

To date, in most Member States, virtually all eoésnent activity by NEBs has been
in response to passenger complaints. In many Me®iag¢es, significant resources are
devoted by NEBs to handling complaints and in scases mediating with carriers to
achieve an acceptable resolution for the indivigheggsenger. Whilst this is useful for
the passenger concerned, few passengers impacteftibgements of the Regulation
complain to NEBs. If they did, NEBs would not beleato handle the volume of
complaints that they would receive without a sigaifit increase in their resources,
which it is probably unrealistic in the currentcfié environment.

Since most infringements do not lead to complaimtSEBs, there is no consequence
for the carrier other than that it avoids the castsociated with compliance. Even
where a passenger complains to an NEB, in most MerSbates the most that can
happen is that the carrier may be asked to pay eosgtion to the passenger that
complained, or provide other redress which it stdnave paid in the first place. There
is usually no obligation to provide redress to thter passengers on the flight
concerned. Only if the carrier still refuses to yide redress to the individual

complainant is there any risk of a fine being imguhsThis does not provide an
economic incentive to comply with the Regulatiomther cases.

In our view this focus on complaints does not wfléhe requirements of the
Regulation, which gives passengers the right toptaim to any NEB, but explicitly
places the onus on NEBs to take such measuresatbamecessary to ensure that
passengers rights are respected. Although thisdcimglude effective handling of
complaints, for the reasons described above, gifithis does not appear to be
sufficient.

We suggest that the approach to enforcement stohalage, from a primarily reactive
approach focussed on responding to complaints, fwoaactive approach. NEBs
should place the onus on carriers to demonstratettiey are complying with the
Regulation. Instead of focussing primarily on irigeting and responding to
complaints, NEBs should:

* require carriers to prove that they have compligth uhe Regulation — for
example, that they are providing refreshments apired for those flights
delayed longer than the thresholds specified ifrckr6, for example by requiring
carriers to provide copies of the agreements withoad managers or ground
handlers which show the procedure to be appli¢darcase of an incident;

e carry out frequent unannounced inspections of @a'rperformance, in order to
track their responses to cases of delays, carioekatand denied boarding,
including whether they issue the notices requingditiicle 14(2), as well as their
compliance with Article 14(1), which is the mairope of inspections at present;

* undertake airport-based surveys of passengersetttifiyl the performance of
carriers, with additional inspections of carriepgrformance to be undertaken
where surveys identify that there are issues with performance of specific
carriers;

» undertake audits of carriers’ complaint handlinggasses to ensure that the
responses that carriers provide to passengers cargade (for example, that
compensation is paid when claimed by a passengethat a right to it); and
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* in addition to investigating whether carriers’ atgi of extraordinary
circumstances are valid, require carriers to sh@t/their decisions as to whether
compensation is payable for cancellations or loelgys are consistent with the
interpretation set out by the ECJ in thallentin-Hermann case.

In addition, Member States could require carrierkdgep appropriate records of what
compensation and assistance had been provided gsemqgers, which could be
checked by NEBs. The absence of such evidence befamped by the carriers could
be used as evidence to support the imposition wélfies. It is possible that in some
Member States the introduction of such a requiremesuld require a change to
national law.

Particular emphasis should be placed by NEBs owramgs that carriers issue the
notices required under Article 14(2) in cases dhyleand cancellation, that these
notices are consistent with the Regulation, thay tspecify how, where and when to
complain to the carrier if their rights are notpested, and that they are written in
simple language that a typical passenger can umageks Although many NEBs
already undertake inspections to ensure that thesees are available, inspections
generally do not identify whether they are actuilgued when they should be, and
the limited evidence available indicates that ofteey are not. If these notices were
issued, passengers would be fully informed of thights.

The Commission may be able to achieve these changte enforcement process
through co-operation with NEBs, for example, by adieg the NEB-NEB agreement
to include new minimum standards. This might need ke supported by
encouragement to Member States to comply with tbbligations under Articles
16(1) and 16(3). The Commission should reflecth@nextent to which it is possible to
do this without amending the Regulation. We notéhia context that the wording of
the equivalent Article of Regulation 1107/2006 agppdo be stronger.

Compliance with consumer protection laws to be a license condition

We suggest that Regulation 1008/2008 could be aetkitml make compliance with
consumer protection laws a license condition fomB8wnity carriers. This would
include compliance with Regulation 889/2002 (whichplemented the Montreal
Convention into European law) and 1107/2006 (on rights of passengers with
reduced mobility), as well as this Regulation. Nl licensing authorities (which are
often, but not always, the same organisations @fN&#Bs) would then need to ensure
that carriers had appropriate policies and proasifor compliance. This would bring
the EU into line with the US, where compliance wattonomic regulations, including
those relating to passenger rights, is a licenadition.

Changes to penalties for non-compliance

Where inspections or investigation of complainteniify that carriers are not
complying with the Regulation, fines need to bdisigint to provide the carrier with
an economic incentive to comply with the Regulationfuture and to deter other
carriers from not complying with it. If fines do thprovide this incentive, it will be in
the commercial interest of carriers not to compithwhe Regulation. Carriers that do
not comply will have lower operating costs tharrieas that do comply, and therefore
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they will be able to offer lower fares, increaserkea share, and make greater profits,
leading to an unfair distortion of competition.

In many Member States, introducing fines that pitevan incentive to comply with
the Regulation will require a change in national,lan order to:

* increase the level of the maximum penalty that banimposed so that it is
sufficient to provide an economic incentive inadkes; and

* remove restrictions on the imposition of sanctiafsch mean that they cannot
function as an incentive, for example, difficulti@s imposing sanctions on
foreign carriers or in imposing sanctions whereagier provides redress when
the NEB intervenes.

We suggest that the Commission should requesetleay Member State demonstrate
that the level of fines defined in national lawsisfficient to provide an economic
incentive to comply with the Regulation, in accorda with their obligations under
Article 16(3), taking into account the circumstamceder which the State proposes to
impose fines. This will vary between States in adance with variations in national
law. For example, in certain States there are diiffies in having civil
(administrative) penalties, which means enforcennaunst rely on criminal penalties,
which are inevitably harder to impose; in princigés is not a problem but the level
of the penalty when it is imposed must be corredpty higher.

In order to demonstrate that sanctions provide @namic incentive, States must
demonstrate that the fines meets this condition:

Cost avoided through non-compliance
Penalty >

Proportion of infringements for which a fine is imposed

For example, if a State estimates that it will beedo identify 0.1% of infringements
through either its complaint handling or inspecsioand that it will be able to impose
a fine in 10% of these cases, and that the tygiosi avoided by an infringement is
€100, the level of the fine must be at least 100.001*0.1), which is €1 million, to

provide an economic incentive.

We also suggest that each State should be askddntonstrate that it can apply
sanctions for all infringements of the Regulatibattoccur on its territory. Where a
State is not able to do this, sanctions cannotdmsidered effective or dissuasive as
required by Article 16(3). Whilst most Member Sgatdould be able to demonstrate
this, several cannot at present, either due to:

* in most cases, restrictions on imposition of samstion foreign carriers;
* in the case of Sweden, inability to impose sanstiercept for infringements
Article 14; and

* in the case of Spain, concern about whether tremsufficient legal basis for
sanctions on the basis of the existing law.

Member States could be assisted when making thbseges by a document
discussing the legal approaches taken in diffegates to the issues identified. We
believe our report can provide this assistanceatih the Commission would need to
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balance the benefits of placing this in the publienain with the risks arising from
publicising the weaknesses in the enforcement syste

Improve data available to NEBs

At present, one of the problems that NEBs facdas they do not always have data
available on delays and cancellations or the allegeise, either of individual flights,
or in aggregate across carriers and/or routes. Aesalt, NEBs are reliant on
information provided by carriers, which can beidiift to validate.

Detailed disaggregate data is collected by Eureobnbut is not available either
publicly or to NEBs, except at a summary (non élspecific) level. This contrasts
with the situation in the US, where detailed dayadiline is published by the
Department of Transportation. We suggest that tlemm@ission could request
Eurocontrol to make disaggregate data on individligits and the performance of
individual airlines available, at a minimum to NEBs order to assist with
enforcement, and ideally to the wider public, talde production of a Consumer
Report with airline-specific performance informatjsimilar to that produced by the
US DOT. NEBs and/or Eurocontrol could provide data a regular basis to the
Commission which could publish it.

Full implementation of NEB-NEB agreement

We have identified above a number of cases whet@sNtave not fully implemented
the NEB-NEB agreement. In particular, whilst thenaénts of the agreement relating
to complaint handling are implemented in most Menfiates, few NEBs undertake
‘active monitoring’ of compliance with the Regutaii

We suggest that the Commission should encourage bidei8tates to ensure that
NEBs fully implement the agreement, and that thayehboth the powers necessary
under national law, and the resources, to do scer@&/the agreement is not fully
implemented, the Commission should ask States trwodstrate how enforcement is
nonetheless compliant with the requirements ofchetl6.

Other improvements which can be made without amendi ng the Regulation

Some minor initiatives could be taken by the Consiois which would improve the
operation of the Regulation. Whilst these would trainsform the results of the
Regulation or airline compliance with it, they siibhave a limited positive impact.
The initiatives that we propose are:

» development of an online common complaint interface
« extension of the Question and Answer document; and
o further interactions with NEBs and airlines, aslhaslairline associations.

Online common complaint interface

Several Member States have already developeddiironline complaint form. We
suggest that the Commission should encourage arititaie Member States to
procure the development of an online harmonisedptaint interface, and maintain a
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website for this, in order to facilitate passengemplaints and in particular to
facilitate the handling of cross-border complaiftse complaint interface could also
provide information to assist passengers wishingutomit complaints to air carriers.
This interface should:

work in as many EU languages as possible;

provide information on how to complain to each uidiial air carrier operating
in the EU, the formats and languages in which Hreears will accept complaints,
and the timescales within which the passenger dhoaimplain and expect a
response from the carrier;

be designed to ask passengers the appropriateicqgesh relation to their

specific case only, on the basis of their respaws@revious questions (for
example, if the passenger complains about delaywibsite should not need to
ask the passenger questions about re-routing);

as far as possible, ask questions with a pre-detednchoice of answers (for
example by using tick boxes or drop-down lists),tkat the answer can be
automatically translated into the language appabgrior the NEB receiving the
complaint;

automatically direct complaints to the appropridteB, with information entered
by the complainant in response to questions toubensatically provided in the
correct format for the NEB, and where informatienentered in response to
questions with a pre-determined choice of ansvearmmatically translate;

where appropriate, advise passengers that then® igrima facie case of an
infringement (so on the basis of the informatioteesd, it appears that the carrier
has fully complied with the Regulation);

where there is a prima facie case of an infringgmproduce output in the
appropriate format and structure for each NEB:efixample, where it is required
either by NEBs or the national law of a Member &tiitat complaints are in
paper format and signed by the passenger, thensys$teuld output the complaint
in a format which passengers can print, sign, bad post;

inform passengers what other evidence or informatiey should provide, where
appropriate; and

where NEBs accept complaints electronically, thetey should be able to
automatically forward complaints to the NEB.

Since the output of the interface should be accepyeall NEBs as valid complaints,
the team developing this interface should co-opethisely with NEBs to ensure that

their requirements for complaints are met.

Question and answer document

We suggest that the question and answer documedu@ed by the Commission
should be updated to take account of the impathelatest rulings by the European

Court of Justice, in particular the rulings in teseWallentin-Hermann and Surgeon
and Bock, and that it should be maintained as a live doaunmethe future.

Further interaction with airlines and NEBs

The Commission has already held a number of meetiith airline associations and

NEBs to facilitate improved enforcement of the Ratjan. It should continue to
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organise these meetings and a number of stakebadggested that they should take
place more frequently, so as to provide NEBs with ggportunity to share best

practice. In addition, as it may be challengingatidress more complex issues at
meetings which all NEBs attend, it may be helpfubtganise sub-groups of NEBs to
work on particularly difficult issues.

8.30 Some airlines informed us that they did not feelt ttheir views were adequately
represented at these meetings by the airline adBwts. Whilst this is primarily an
issue for the airlines and associations to addresgeen themselves, we suggest that a
small number of the largest airlines should alsdnbéed to meetings if associations
are invited to attend.

Changes to the Regulation

8.31 The Commission may be able to further clarify treg&ation through issuing further
guidance, supplementing or possibly replacing ti8&A@ocument, and the ECJ is
likely to consider further cases which may leadéutther clarification of the rights and
obligations that the Regulation creates. In addjtitne Commission and Member
States may be able to further improve the operadiotine Regulation. Nonetheless,
most stakeholders believe that the Regulation shioelrevised.

8.32 We have taken into account comments from staker®ldering the interviews that
we undertook for this study. These interviews wadteonducted before the ruling of
the Court of Justice in the caSeirgeon and Bock. This raises very substantial issues
with regard to the interpretation of the Regulatamd the rights that it grants to
passengers. As identified by the Court, the Regulaappears to provide different
rights to passengers facing equivalent inconvemiehe to delays and cancellations.
The Court ruled on the basis of the principle aiadreatment that there is a right to
compensation for delays longer than three hoursgpixwhere the delays are caused
by circumstances which are sufficient to offer axeraption from payment of
compensation under Article 5(3) (“extraordinarycainstances which could not have
been avoided even if all reasonable measures ladthken”).

8.33 Whilst the ruling addresses one of the most immoiissues with the Regulation, there
are several others (discussed below) to applicatiothe same principle of equal
treatment could be applied to justify an alterratinterpretation of the text. In our
opinion, these issues can only be addressed pyopgrirevising the text of the
Regulation so that the rights and obligations éates are explicit and consistent with
the principle of equal treatment. We also recommigrad the Regulation should be
revised to address the other areas of the texthwdrie unclear.

8.34 It is likely that many stakeholders would have Badng views on how to address the
issues that th&urgeon and Bock ruling raises. As we have not been able to discuss
these with stakeholders, the proposals for howddress this are therefore based
solely on our analysis of how to make the Regutagaplicitly consistent with the
principle of equal treatment. The Commission shdblerefore consult stakeholders
again on any changes it proposes.

Delays and cancellations
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Although the ruling is clear with regard to compatien, it does not address a number
of other apparent differences between the treatrmepassengers facing delays and
cancellations. The same principle of equal treatroeunld be applied to argue that the
rights and obligations described in the Regulatbiould be interpreted in a way

which is equivalent. Therefore, unless or untik¢hare further rulings by the ECJ, it is

now unclear what rights passengers have under tiresenstances. In particular, it is

unclear:

* whether and under what circumstances passengersewltights are delayed
should be permitted to obtain a refund if they dd want to travel — all
passengers with cancelled flights have this riglereas delayed passengers
only have this right after five hours delay;

» whether and under what circumstances passengeseMiights are delayed have
the right to re-routing via alternative flightstHis allows them to arrive at their
destination earlier — all passengers whose fligikscancelled have the right to
re-routing at the earliest opportunity;

» whether passengers whose flights are delayed, and @onsequence miss
connecting flights, have the right to be re-routedheir final destination via a
new flight, as passengers who miss connectionsalcancellations do; and

* under what circumstances passengers facing defaysrditled to provision of
refreshments, telephone calls etc — passengergyfaancellations are entitled to
this however short the delay, whereas passenggrgjfdelays have to wait for 2-
4 hours depending on the length of the flight.

In addition, some variation in the right to compatien explicitly remains, albeit one
that applies to a very small number of passendemassenger arriving at the airport
to be informed that their flight was delayed betwéeand 3 hours would not be
entitled to compensation whereas a passenger whighe was cancelled and was
offered re-routing on an alternative flight depagt-3 hours latewould be entitled to
compensation.

We have considered how the Regulation, from ountpafi view, might be revised to
make these issues explicit and consistent, anddatl@ risks of confusion for
passengers and difficulties with the impositionpehalties. The changes we propose
are those which seems to us the minimum necessasgdress this, without making
further changes to the rights set out under theuR&gn. We propose that the
Regulation should be revised as follows:

» Passengers facing delays, schedule changes (didchstow) and cancellations
informed less than 14 days in advance should haightito compensation if the
conditions in Article 5(1)(c) are not met. The Coission should reflect as to
whether Article 5(1)(c)(iii) should be amended $&attthe common period of
departure delay after which compensation is payabBhours (as the Court has
found in the case of delays) instead of 2 hour$giasancellations now).

 Passengers who miss connecting flights as a reduktither a delay or a
cancellation should be entitled to re-routing teitHinal destination, and to the
provision of assistance during any waiting perib@ aonnecting point, provided
they have purchased both flights together as padhneosame reservation.

» Passengers facing delays, schedule changes oflatione should have the right
to a refund if they decide not to travel, but cnsiwill not have to offer this to
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passengers offered re-routing (or where the flig¢rates if it is delayed) in
accordance with the time conditions specified iticke 5(1)(c).

* Passengers facing either delays or cancellatiomaldhhave the right to
assistance such as refreshments where the del#yitodeparture exceeds 2
hours, regardless of the length of the flight orethier the delay to their journey
results from a delay or a cancellation.

These changes should be implemented by replacinglés 5 and 6 with one
integrated Article, covering delays, cancellatiaml (as discussed below) advance
schedule changes.

Advance schedule changes

The Regulation makes an explicit distinction bemvemancellations notified in
advance and cancellations notified at the last teinand reduces the obligations for
carriers if the cancellation is notified in advan¢towever, there is no equivalent
distinction for delays or changes to schedule matifn advance, and if a flight is to
operate later than scheduled, it is unclear whethsiis a delay or a schedule change,
which carriers may argue are not covered by theiRégn.

In addition, as the right to compensation for del&entified by the Court does not
appear to be conditional on not being informedhef delay in advance, passengers
with delays notified in advance might be entitledcbmpensation, whereas passengers
facing cancellations notified in advance are ndtisTcould also be considered to
violate the principle of equal treatment.

Therefore we suggest that the new integrated &rtolering delays and cancellations
should also cover advance schedule changes, anddsbktate that the right to
compensation does not apply if the delay or scleedbange is notified in advance.
The time conditions would be equivalent to those &dvance notification of
cancellations, for consistency with the principleequal treatment.

Circumstances in which compensation for delays and cancellations payable

The combined effect of the ruling of the Court3mrgeon and Bock and the ruling in
the caseéNallentin-Hermann means that carriers will have to pay compensétioa
higher number of passengers than they have donthd@npast. The Court has
determined that Article 5(3) means that, to avagtipg compensation, a cancellation
must be:

» caused by extraordinary circumstances not inheretite normal exercise of the
activity of the air carrier concernealnd

e caused by circumstances which could not have besided even if all
reasonable measures had been taken.

The ruling inSurgeon and Bock means that these same criteria apply to delaysdve
hours as well as cancellations.

The Court made clear that these conditions hayee tmet separately. It follows from
this that (for example) compensation could still fmyable if a cancellation was
caused by bad weather, if this bad weather wasgalae event at the airport
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concerned, because this would meet the secondiziiet not the first. An NEB has
held that compensation would be payable for a diticen caused by a bird strike,
again because this meets the second criteria kutheofirst. This means that the
circumstances in which carriers can avoid payinghmensation are very limited,
although these will depend on a given NEB or Cauirtterpretation. It is not clear to
us that it is in the best interests of passengarscédmpensation to be payable for
delays or cancellations that are not the respditgibf the carrier, as the effect of this
— if it was consistently complied with — would be taise the operating costs of
carriers and hence increase ticket prices. We stighat the Commission should
reflect on changing the Regulation so that comgigms would not be payable in case
of cancellations or delays due to force majeureés Would require revision to Article
5(3) (or whichever Article it is if the changes posed above were made) to delete the
word “extraordinary”. The recitals to the Regulatiwould also need to be changed to
reflect this.

Obligation to offer compensation

The Regulation currently states that carriers nmstediately paycompensation to
passengers who are denied boarding and afsistance to passengers whose flights
are cancelled, but only that these passengers thaveight tocompensation. This
should be strengthened to make clear whether thmegeicas obliged to offer
compensation to passengers where it is payable.shaiuld be achieved by amending
Article 5(1)(c) and any equivalent term added tticle 6.

Downgrading

The Regulation is much less generous to passerfgeimsg downgrading than

passengers facing denial of boarding and doesvest guarantee the return of the full
supplement that the passenger may have paid. Bethlikely to be caused by

overbooking, which is a deliberate commercial denisof the carrier which the

Regulation seeks to deter but not entirely prohisgain, it could be argued that this
is not consistent with the principle of equal treant. Whilst downgrading affects a
small proportion of passengers, the sums of monegived in any claim under this

Article are likely to be high.

Therefore, we suggest that Article 10 should beraied so that:

» if a carrier cannot offer a passenger with a camdidl reservation a seat in the
class for which he/she booked or a higher class stiould be treated as denial of
boarding under Article 4 and the carrier should enakjuivalent offers to the
passenger including re-routing, provision of accadation and refreshments
until the subsequent flight, and payment of compgos; and

* an additional offer that the carrier may make te gassenger is transport in a
lower class, in which case, in addition to the-flte compensation which would
always be payable as for any other case of demadding, the carrier should
refund the difference in price.

Derogation for helicopter services

We propose that the derogation for helicopter sessishould be removed as this
distorts competition with fixed wing air servicégowever, under some circumstances
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the cost of complying would be very high for soreevices to small airfields operated
with small aircraft including helicopters. To datde Regulation has not been
enforced effectively and this has not been a digant problem, but if it was in the

future, it could create substantial costs for ofmesaof some services, which would be
reflected in higher ticket prices for passengers.

Therefore we propose that the automatic total ddiog for helicopter services

should be replaced with a right for Member Statesfter partial or total derogations

to certain specific types of services where conmgiawith the obligations of the

Regulation is impractical or disproportionately erpive. The circumstances under
which this derogation could be granted must betdichiand in particular, the

derogation should not cover services which compétie services that would not be

eligible for derogation, such as, low cost carservices with full-sized aircraft which

operate to poorly equipped tertiary airfields.

The Commission should consult as to the precissugistances under which States
could be permitted, at their discretion, to offerabations. These could include:

» services operated with helicopters;

* services to airfields without paved runways, sustse@vices with seaplanes, and
flights to airports with grass runways; and

» other flights where due to the nature of the aftarsed or airports served the cost
of complying with the obligations of the Regulatioare considered
disproportionate, provided the service is operatetth small aircraft
(indicatively, up to 20 seats) amder a short distance (up to 200km) awvitere
one or both airports have very low traffic volunfap to 250,000 passengers per
year).

It is possible that a service operating between bember States could meet the
criteria, in which case a derogation should belakhe if agreed by both States.

Other minor amendments

We believe that the amendments proposed above vaulddess the most important
issues with the Regulation and some of the areaghioh it is unclear. NEBs have

also requested a number of minor amendments pfynfari clarification. These are

very similar to the amendments suggested to usfat,recommended by, our 2006-7
study for the Commission on the operation and tesofl the Regulation and the
rationale for the changes is discussed in chapbéitie final report for that study. We
do not discuss these in detail, so as not to daggligprevious work, but the

amendments we would propose are summarised in Bableelow.

TABLE 8.1 OTHER AMENDMENTS FOR CLARIFICATION AND CONSISTEN CY
Article Amendment
2 Add definitions of ‘delay’, ‘cancellation’, ‘flight’, ‘passenger’ and ‘class’

Amend Article 3(b) to clarify that the Regulation applies in full to flights to EU
airports from third countries operated by EU carriers, unless the third
country has alternative requirements for benefits and compensation, and
these are complied with
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Refunds and compensation to be payable within 14 days of incident

4,7and 10 Refunds may be paid by crediting the card with which the passenger
purchased the ticket

Re-routing to be permitted via surface transport and other carriers with the
8 agreement of the passenger

Where rerouting is from an alternative airport, carrier to pay for transfer

= steer davies gleave 109






Final report

CONTROL SHEET

Project/Proposal Name: EVALUATION OF REGULATION 2@004
Document Title: Final report

Client Contract/Project Number: TREN/A2/143-2002/5B7021

SDG Project/Proposal Number: 22148401

ISSUE HISTORY

Issue No. Date Details

1 19 November 2009 First findings report issued

2 31 December 2009 Draft final report issued

3 3 February 2010 Final report issued
REVIEW

Originator: Simon Smith

Other Contributors: Will Macnair, Mark Havenhand

Review By: Print:  Simon Ellis

Sign:  Reviewed electronically

DISTRIBUTION
Clients: European Commission
Steer Davies Gleave: Project team

= steer davies gleave

Control Sheet




