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ABSTRACT

This ex-post evaluation covers Regulation (EC) No 561/2006 on driving times and rest
periods, Directive 2002/15/EC on mobile workers” working time and Directive 2006/22/EC
on enforcement requirements for Member States. These pieces of legislation form part of
the EU road transport social legislation. The results show that the legislation remains a
relevant tool to address risks of distortions of competition in the transport market as well
as deterioration in working conditions of drivers and in road safety levels. However, due to
ongoing differences in the interpretation and enforcement of the rules, as well as some
unclear and inconsistent provisions, which do not reflect the market and sector
developments and lead to non-compliance with the rules in force, the objectives of the
legislation are not entirely and cost-effectively achieved. Concerning working conditions,
not all risk factors are (adequately) addressed by the legislation. Factors such as long
periods away from home, time pressure, inadequate resting facilities, performance-based
payments, as well as complex, and sometimes illicit employment practices have adverse
effects on drivers’ working conditions and can contribute to increased infringement levels.
The impact of the legislation on road safety cannot be discerned. However, consulted
stakeholders mostly believe that its effect has been positive or at least neutral. The authors
recommend measures that further harmonise enforcement systems, improve the clarity
and enforceability of the rules and better address the challenges faced by the sector, taking
into account the market developments and changes in the employment structure.

1 EXECUTIVE SUMMARY

1.1 Scope of the evaluation

This ex-post evaluation study covers the following pieces of legislation, which form part of
the EU road social legislation:

¢ Regulation (EC) No. 561/2006: which sets limits on drivers’ permissible daily,
weekly and fortnightly driving time, as well as minimum requirements for breaks
from driving, and minimum daily and weekly rest periods.

e Directive 2002/15/EC: which supplements the provisions of Regulation (EC) No
561/2006 by setting a limit on mobile workers’ working time, i.e. time spent
working whether or not this involves driving.

e Directive 2006/22/EC: which imposes minimum requirements for Member States
to check a certain proportion of all mobile workers’ working days for infringements
of Regulation (EC) No 561/2006. The evaluation covers the period from 2007 to
2014.

1.2 Evaluation methodology
The main research tools used included:

e Desk research and literature review.

e Analysis of official biennial monitoring data reported by the Member States to the
Commission.

e Exploratory interviews with six organisations.

e Five tailored surveys targeted at the following stakeholder groups: national
transport ministries; enforcement authorities; undertakings; trade unions; and
general stakeholders (such as industry associations). Almost 1500 responses in
total were received (of which 1300 were received from transport undertakings).

e Interviews with 90 stakeholders (of which 37 with drivers).

e Study visits to eight different sites (two freight transport undertakings, three
parking areas to interview drivers, one enforcement authority, one EU-level meeting
of trade unions, one EU-level meeting of enforcement authorities).

e Case studies covering nine countries: Belgium, France, Germany, Italy, Sweden,
Spain, Poland, Romania and the UK.
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The main limitations of the research were due to a lack of quantitative data. This was
variously due to the difficulty of monitoring certain key aspects (such as compliance with
road social legislation — detection of infringements can only be used as proxy), a lack of
monitoring at the required level of detail, and the subjective nature of certain impacts
(such as “working conditions”). These limitations were addressed to the extent possible by
supplementing with qualitative analysis conducted on the basis of the literature review and
stakeholder engagement.

1.3 Evaluation results
Relevance

Road social legislation is found to remain a relevant and proportionate tool to address the
three risks of the sector - 1) an unlevelled playing in the transport market, 2) deterioration
in social and working conditions of drivers and 3) deterioration in road safety levels -
especially since market competition in the road transport sector has become increasingly
intense and this exacerbates the risk of non-compliance by undertakings or drivers who
are under greater pressure to remain competitive.

Concerning the scope of the social legislation, it is concluded that it is still relevant today.
This applies to the scope in terms of the type of vehicles covered, the type of drivers
covered, considering the system of derogations and exemptions and modern employment
arrangements.

Concerning the needs of the sector, the analysis shows that these have not substantially
changed; however the underlying issues that make compliance with prescriptive driving
and working time rules more difficult have become more pervasive. As such, industry
representatives have argued for more flexibility in the rules, supported to a certain extent
by drivers (although this may be dependent on the type of work the drivers are engaged
in). For the passenger transport sector specifically, there are distinct service needs that
are not seen in freight transport. Industry representatives argue that the lack of flexibility
in the current road social legislation makes it more difficult to comply and have advocated
for a more specific consideration of the passenger transport sector.

Effectiveness

Concerning the impact of the provisions on working conditions, the legislation affects
only some of the factors that affect overall working conditions, namely: fatigue and stress.
It appears that the social legislation has not had significant impacts on fatigue in terms of
either working or driving times, in part due to the similarity of the rules to previously
existing provisions. Additionally, for the Working Time Directive there is a low priority given
to enforcement and concurrent evidence of low compliance with working time provisions
across the EU. The apparent stability of the situation can however be seen as a success in
light of the development of increased competition and other pressures in the sector. Also
various factors that contribute to stress were assessed. The analysis showed that
especially performance-based payments, roadside checks and long periods away from
home and time pressures continue to contribute to increased stress levels among drivers.
Nevertheless, stakeholders in general (trade unions, associations, ministries and enforcers)
consulted for this study consider that the road social legislation has had a positive impact
on working conditions. Conversely, drivers and undertakings express a much more mixed
view (though not overwhelmingly positive or negative) - potentially because the perceived
downsides of the Regulations (e.g. lack of flexibility and high fines) are considered by some
to negate the intended benefits on working conditions when confronted with day-to-day
demands of driving.

Although road safety levels have improved over the last decade, the impact of road social
legislation on this development is impossible to discern given that in the same time period
numerous other road safety measures have been implemented and available data typically
does not allow to identify the cause of an accident. Nevertheless, the stakeholder groups
consulted for this study mostly believe that the analysed legal acts had a positive or at
least neutral effect on road safety levels.
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The analysis of a level playing field showed that this has not been achieved. This is partly
due to intended flexibilities that are provided for within the legislative acts and the fact
that the responsibility for setting up sanction systems remains with national governments.
On the other hand, unintended factors that hinder the development of a level playing field
include: differences in interpretation of the rules and different implementation of
enforcement systems (in line with Directive 2006/22/EC) across the Member States.

Concerning the effectiveness of enforcement, the enforcement Directive has contributed
to a more uniform application of the rules across the EU. At the same time, key differences
include: the risk rating system, penalty systems, co-liability and the use of forms for
attestation of driver activities. Cooperative measures have not been sufficient to
overcome the diversity of national applications. The direct impacts of the principle of co-
liability on improving compliance are rather minimal since it is difficult to enforce in
practice, but there are indications that it has long-term benefits especially in terms of
raising awareness of the social rules among customers of transport operators. Considering
wider factors that are not directly regulated under the social legislation shows that there
are widespread issues reported concerning a lack of financial and human resources.
Overall, enforcement measures are therefore found to be only partially effective in
addressing the risk of non-compliance. Concerning the effectiveness of the reporting
requirements, the set of indicators available in the Member States’ reports is found to
allow for adequate monitoring and follow-up of the legislation in terms of the
implementation of its core requirements. The timeliness, completeness and consistency of
the monitoring data submitted has increased over time. Nevertheless, continuing
difficulties concern the provision of data around certain indicators where Member States
are not able to collect the data at the level of detail that is requested by the Commission.
Concerning Directive 2002/15/EC specifically, the availability of data with respect to
enforcement and compliance is very limited, mainly due to the fact that Member States
are only required to provide qualitative data (quantitative data is only provided on a
voluntary basis).

Concerning the clarity of the provisions, certain uncertainties have remained after the
coming into force of the legal texts. In several cases, the additional clarification efforts
have resolved these remaining uncertainties, but a lack of uniform application still remains
because of the non-binding nature of the clarifications. Nevertheless, consultation with
enforcers confirmed that clarification efforts have in general been appreciated and useful.

The system of exemptions and derogations seems appropriate and proportionate given
the type of transport operations that are predominantly covered. Only very specific issues
have been uncovered concerning four exemptions from Regulation (EC) No 561/2006,
mainly pertaining to the clarify of the provisions. Also five derogations appear to have
resulted in uncertainty over precisely which activities are included or not, of which,
however only one appears to be of relevance.

Efficiency

The limited availability of the underlying data requires that the estimated costs for
enforcement authorities should be interpreted with caution. The analysis suggests
overall that the largest share of the overall enforcement cost is represented by ongoing
staff costs required to maintain the enforcement capacity. The main additional cost
category to the ones identified above was found to be related to the risk-rating systems,
although this could not be quantified. At the same time, the risk-rating systems are
considered in general to have led to efficiency and effectiveness improvements, and is one
of the key areas recommended to focus on as a means to further improve the efficiency of
checks. No other additional costs impacts were identified as being significant. In terms of
benefits, the TRACE common curriculum is generally considered positively, and the
potential for greater digitalisation of enforcement systems appears to be strong. In
particular, a higher degree of digitalising enforcement systems could lead to (i) easier
compilations of reports and (ii) access to real-time information on vehicle’s and driver’s
status, leading to cost-savings. Qualitative assessments provided by enforcers responding
to the survey suggest that the requirements under Directive 2006/22/EC have led to higher
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costs while at the same time contributing to higher effectiveness in terms of improved
compliance. Although only based on qualitative estimates, this seems to suggest that any
increased costs have been accompanied by benefits in terms of compliance.

Overall, ongoing cost increases for transport operators have been estimated to be
around 1-3% of the annual transport-related turnover for operators to comply with the
social legislation. This covers costs related to the following main items:

e Hardware (e.g. tools to download digital tachograph data)

e Administrative effort and monitoring e.g. the cost of understanding complex rules,
inspection of data, scheduling etc.

e Staff costs and training.

e IT/software.

The relatively large ranges reported (with some firms indicating cost increases of as high
as 20-25%) indicates that firms are not equally affected by such increases. The majority
(more than 50%) of undertakings responding to the survey reported that no changes were
required to their operations to maintain the same level of revenue following the
introduction of Regulation (EC) No 561/2006. However, some firms reported additional
costs, in particular:

e 35% of operators identified a need to make changes to daytime distribution
schedules, and 25% said that night-time distribution patterns had to be adapted.

e 29% of operators identified a need to hire more drivers, with the median being 2
additional drivers (not necessarily full-time).

e 11% of operators identified a need to purchase additional vehicles (median of 2
additional vehicles).

It is not possible to weigh these additional costs against the magnitude of benefits (if any)
since these relate to subjective or diffuse issues that are impossible to quantify.

Concerning costs for reporting, national authorities and ministries typically do not
consider that there are significant costs involved to meet reporting requirements. An
estimate has been calculated in order to gauge the possible level of costs, starting from
the value reported by Slovenia. Overall, the cost for reporting and monitoring has been
estimated at €7-8 million/year for the period 2011-2012. For operators and drivers,
administrative costs for reporting activities with digital tachographs have been estimated
at €61 million on a yearly basis. For analogue tachographs, this cost has been estimated
at €51 million on a yearly basis.

Coherence

Concerning coherence among the legal acts subject of this study, the comparative
analysis of the two legal acts shows that Regulation (EC) No 561/2006 and Directive
2002/15/EC are legally coherent with regards to their objectives, general scope and
definitions/provisions. The scopes of workers covered by the two acts are complementary
with some overlaps (for drivers) and some workers out-of-scope (self-employed travelling
staff). Although there are no problems of coherence in a strict legal sense, the analysis did
point to practical problems regarding i) the two systems of breaks provided by the Directive
and the Regulation; and ii) the combination of the driving and working time requirements.

In-built mechanisms to assure the coherence across different pieces of legislation
external to the road social legislation are provided in nearly all pieces of legislation
analysed in this study, through the use of cross-references.

Only a limited number of potential issues of inconsistencies, overlaps and gaps were
identified. All issues related to differences in definitions across the different legislative
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texts, namely on the definitions of ‘vehicle’, 'competent authority', 'cabotage operations',
'international carriage’, and 'roadworthiness tests'. Another problematic instance is the lack
of definitions in the road social legislation. It appears with the definition of ‘undertakings’
which is absent in the road social legislation, even though it is used in Directive
2002/15/EC. However, these discrepancies do not seem to have a significant impact on
the proper application of the road social legislation nor on its objectives of increased road
safety, improved working conditions and harmonised competition.

With regards to Directive 2003/88/EC and AETR Agreement, the articulation between those
texts and the road social legislation is unambiguous from a legal perspective, even though
from a more practical point of view, the similar scope has been raised a as source of
confusion in terms of implementation. On the other hand, discrepancies have been
observed between Directive 2003/59/EC and Regulation (EC) 561/2006. Even though
these do not cause problems in legal terms, an alignment of the scope of the two acts
would benefit road safety.

In the light of coherence with the general policy objectives of the European Union,
it can be concluded that the road social legislation broadly fits in the EU social and transport
policies and contributes to some extent to achieving their goals. Certain key objectives of
EU policy are however not reflected in the road transport social legislation, namely the
efficient use of resources, environmental and sustainability objectives, adequate
infrastructure and employment. These aspects although crucial for the transport - and
more particularly for road transport - policy and legislation, have no clear link with social
legislation in itself. In the absence of evidence on these points, the absence of express
links does not imply that the scope of integration is not fully exploited.

EU added value

The opinions of the stakeholders with respect to added value generally validate the notion
found in the legislation itself and in the literature that the EU level is the most relevant
level to provide road transport social rules. The objectives of harmonisation of the
legislation in this area and the creation of a level playing field are, in general, evaluated
positively. However, some issues remain in relation to the effectiveness of reaching these
objectives in the light of derogations that can be applied by individual Member States and
due to weak enforcement.

Coordination

Coordination between checks of Regulation (EC) No 561/2006 and Directive 2002/15/EC
is generally high (i.e. checks of compliance with both pieces of legislation are carried out
at the same time by enforcement authorities). There appears to be a higher degree of
coordination for checks at the premises than at the roadside where not all of the required
records for working time can be made available in the vehicle and where enforcers are not
always competent to control compliance with the working time provisions. At the level of
the firms, coordination of the processes for the driving time and working time rules can be
achieved through the use of ICT systems. Nevertheless, the design of the legislation seems
to indicate that a level of duplication and complexity in terms of record-keeping cannot be
completely avoided.

1.4 Recommendations

Measures to improve the enforcement system

The application of the social rules is not uniform, yet this is a crucial objective in order to
ensure fair competition and a level playing field. Further harmonisation should therefore
be encouraged, by:
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- Ensuring compliance with the minimum requirements on controls set out in the
legislation.

- Introducing additional guidance for setting sanctions to infringements.

- Supporting further EU wide guidelines on training of enforcement officers (such as
TRACE) to improve enforcement capacity and raise awareness among Member
States of the importance of high quality training.

- Investigating and encouraging the use of innovative enforcement practices that
make the most of scarce resources.

- Improving the level of administrative cooperation by:
o Improving the exchange of data between Member States.

o Standardising the format of information exchange regarding detected
infringements against an undertaking of another Member State.

o Introducing the exchange of data on clear checks (where no infringements
are found) to facilitate the improvement of national risk-rating systems.

o Considering increasing the required number of concerted checks in an
Impact Assessment.

o Encouraging further participation of enforcement authorities in collaborative
networks.
To improve the enforcement of the co-liability principle it is recommended to

- Issue guidance (or clarifications) at a European level, which define the duties, roles
and responsibilities of different parties in the subcontracting chain.

- Raise awareness of the road social rules among the clients of transport operators
by promoting best practice examples.

- Analyse the impacts of introducing mandatory co-liability in an Impact Assessment.

- Consider introducing co-liability provisions into the Working Time Directive.

Measures to clarify the legislation

It is recommended to mitigate existing uncertainties regarding specific provisions of
the rules according to the type of uncertainties:

- For the uncertainties, where a lack of uniform application is the key issue, a legally-
binding approach is recommended.

- For uncertainties where non-binding clarifications have not yet been attempted, it
is recommended to address these in the first instance with guidance.
If there is to be a review of the legislation, it would streamline the process if these
remaining uncertainties were clarified in the legal texts.
Furthermore, in order to simplify the legal texts, it is suggested to:

- Include an explicit definition of “breaks” in Directive 2002/15/EC, coherent with
Regulation (EC) No 561/2006.

- Update the cross-references included in Directive 2002/15/EC in order to remove
the references to the previous Regulation (EEC) No 3820/85, replaced by Regulation
(EC) No 561/2006.

- Clarify the relationships between exemptions under Regulation (EC) No 561/2006
and the obligations under Directive 2002/15/EC, through explicit cross-references.

- Consider combining the provisions on working and driving times in one legislative
act (horizontal recast).

- Include a definition of ‘undertaking’ in Directive 2002/15/EC or an adequate cross-
reference. This would improve the readability and sense of coherence of the texts.

9
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- Align the scopes of Regulation (EC) 561/2006 and Directive 2003/59/EC.

Measures to better address the risks and needs of the sector
Specific actions should be considered, as follows:

- To improve enforcement of rules regarding payment schemes, it is recommended
to consider:

o Introducing guidelines and test procedures that allow for a differentiation of
what precisely constitutes a performance-based payment scheme that is not
considered to be a “risk to road safety”.

o Abolishing the if-clause in the respective Article (meaning a strict prohibition
of all performance-based payments).

- To address increasing problems in the industry of long periods away from home,
in particular in the context of insufficient suitable parking, rest and sanitary
facilities, it is recommended to consider whether the legislation can be amended to
address such concerns, or whether other interventions are needed.

Concerning the needs of the sector, specific requests for increased flexibility have been
made by industries that would need to be analysed in more detail in the context of an
Impact Assessment, with a view to obtaining a balance between flexibility and the
protection of drivers’ working conditions and road safety.

The study team recommends that further work should investigate additional tools that
could be used to the address issues that are currently outside the scope of the
social rules, such as risk-based approaches to fatigue management and the applicable
terms and conditions of employment, other than those related to the organisation of the
working time.

Measures to improve the reporting and monitoring information

To mitigate difficulties in the provision of data and to improve transparency and
comparability of reports, the consultants recommend to:

- Ask Member States to clarify more precisely the definitions that they currently use
when reporting their data.

- Develop and disseminate guidance on interpretations of key inputs, so as to improve
the harmonisation of the reporting.

- Examine potential areas for simplification/reduction of the reporting requirements,
in particular considering the need for detailed disaggregation.

- Require countries to report on the functioning of their risk-rating systems in more
detail.

- Ensure accuracy of reported information by seeking and disseminating best
practices.

Concerning the reporting on Directive 2002/15/EC, an expansion of the reporting
requirements is not recommended. The main focus should lie on improving the data
submissions that are required in the current reporting, based on qualitative information.

10
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2 INTRODUCTION

2.1 Purpose of the evaluation

This evaluation study has been commissioned by DG Mobility and Transport and focuses
on the following three interrelated pieces of legislation, known collectively as the “social
legislation in road transport”:

e Regulation (EC) No 561/2006 on the harmonisation of certain social
legislation relating to road transport: sets limits on drivers’ permissible daily,
weekly and fortnightly driving time, as well as minimum requirements for breaks
from driving, and minimum daily and weekly rest periods. It also introduces a
principle of co-responsibility throughout a transport chain for infringements
against the Regulation's provisions.

e Directive 2002/15/EC on the organisation of the working time of
persons performing mobile road transport activities: supplements the
provisions of Regulation (EC) No 561/2006 by setting a limit on mobile workers’
working time, i.e. time spent working whether or not this involves driving. The
Directive makes special provisions for night work and requires Member States to
ensure mobile workers are informed of the national working time restrictions and
that records are kept of working time.

e Directive 2006/22/EC on minimum conditions for the implementation of
social legislation relating to road transport activities: imposes minimum
requirements for Member States to check compliance with the provisions of
Regulation (EC) No 561/2006 and Regulation (EU) No 165/2014. The Directive
requires Member States to create risk rating systems that can be used to enhance
the effectiveness of enforcement by targeting the controls.

The purpose of this evaluation is to provide insight into the actual performance of the three
legislative acts and the overall impacts (both intended and unintended). The evaluation
report therefore aims to:

o Establish evidence-based conclusions on the effectiveness, efficiency, relevance,
coherence and EU added value of the legislation and the factors that may have
resulted in the interventions being more or less successful than anticipated;

e Assess developments in compliance levels and in the efficacy of enforcement; and

e Provide the basis for policy conclusions on the future of this legislative framework
by making suggestions on possible improvements to the provisions in force, in case
they are observed to be ineffective or inefficient.

The results of the evaluation may contribute to improving implementation of the rules or
feed into an impact assessment study.

2.2 Scope of the evaluation

This evaluation provides an assessment of the road transport social legislation in the years
2007 to 2014.

The road social legislation works together with Regulation (EU) No 165/2014, which sets
out obligations and requirements in relation to the tachographs used in road transport.
Although the provisions of Regulation (EU) No 165/2014 are out of scope of this study, the
tachograph rules are important in order to support monitoring and verify compliance with
Regulation (EC) No 561/2006 and Directive 2002/15/EC.

11
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3 BACKGROUND TO THE INITIATIVE

3.1 Description of the initiative
The three legislative acts constitute the EU social legislation framework in road transport.

Regulation (EC) No 561/2006, also known as the Driving Time Regulation,
repealed Regulation (EEC) 3820/85 and applied in full since 11 April 2007, with the
exception of a limited set of provisions related to tachographs, which entered into force on
1 May 2006. Details of the implementation of Regulation (EC) No 561/2006 and its specific
provisions are provided in Section 5.1.

Directive 2002/15/EC, also known as the Working Time Directive, sets out specific
requirements for the organisation of working time for mobile workers and therefore takes
precedence over the general Working Time Directive (2003/88/EC) . The deadline for
transposition of Directive 2002/15/EC was 23 March 2005. As of 23 March 2009 the
Directive is also applicable to self-employed drivers, who until then were temporarily
excluded from its scope. Details of the implementation of Directive 2002/15/EC and its
specific provisions are provided in Section 5.3.

Directive 2006/22/EC, also known as the Enforcement Directive, specified that the
relevant national transposing measures shall be effective as of 1 April 2007. The Directive
repealed Directive 88/599. Details of the implementation of Directive 2006/22/EC and its
specific provisions are provided in Section 5.4.

3.2 Baseline

The list of problems and needs that this legislation was originally intended to address is
outlined below.

e Unclear or inconsistent provisions on organisation of driving time, rest
periods, and other work of drivers: Prior to Regulation (EC) No 561/2006, the
previous rules under Regulation (EEC) 3820/85 provided considerable flexibility.
However, it was recognised that this had often been at the expense of effective
enforcement and consistent interpretation. In particular, the provisions on
compensation for reduced daily or weekly rest made the calculation of permissible
schedules “a complex and difficult business” (European Commission, 2001a).
Hence, there was a need to simplify the rules and make the provisions suitable for
computation by digital tachographs (RoSPA, 2002). In addition, it was identified
that there was a lack of clarity in the previous rules due to the absence of specific
definitions, which further complicated enforcement and made uniform interpretation
more challenging. The lack of common definitions had led to individual
interpretations, which in turn resulted in many cases being referred to the European
Court of Justice and to variations in enforcement (RoSPA, 2002). For example, there
was a lack of clarity as to which activities counted as a period of work, rest, or
availability time for mobile workers.

Finally, there was a need to update the rules in order to reflect changes that had
occurred in the transport sector since the prior legislation was drafted in the 1980s.
Since then, certain activities traditionally undertaken by government had been
privatised, and the number of activities subject to commercial competition had
increased (European Commission, 2001a). The Commission also found that some
of the vehicles that had previously been granted exemptions from the rules because
they undertook short distance journeys or operated within a restricted area (such
as specialised breakdown vehicles) were actually being used in other ways, and

1 The following Directives were consolidated and replaced by Directive: 2003/88/EC: Directive
2000/34/EC amending Directive 93/104/EC concerning certain aspects of the organisation of
Working Time to cover sectors and activities excluded from that Directive; Directive 93/104/EC
concerning certain aspects of the organisation of Working Time

12
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hence there was a need to update the list of exemptions permitted to reflect the
market conditions (European Commission, 2001a).

Lacking or ineffective and inconsistent enforcement of existing social
rules: Prior to the introduction of the Enforcement Directive (Directive
2006/22/EC), compliance with the social rules in road transport was felt to be low,
with “laxity in enforcing the Regulations” being identified as one of the root causes
of this (European Commission, 2001b). Therefore the 2001 Transport White Paper
stated that controls and penalties needed to be “tightened up” by making controls
and penalties more consistent across Member States, and also increasing the
number of controls. It was recognised that good checks were a vital link in a chain
starting with the adoption of good legislation and ending with effective penalties
(EESC, 2004). Furthermore, there was a generally perceived view - expressed
consistently by the European Parliament, in Transport Council Resolutions and
through statements from road transport social partners sectoral social dialogue
committee at European level - that an improvement in enforcement of Community
law concerning road transport operations within the Union is imperative (European
Commission, 2003). The European Parliament had also often called for better
enforcement of the social rules, particularly during debates on the biennial
Commission report on the implementation of Regulation (EEC) No 3820/85
(European Commission, 2003). Within the road transport sector the social partners
had long called for better enforcement of the rules to promote a level playing field
within the single market and ensure that the driver’s working conditions provided
for in the legislation are respected (European Commission, 2003).

There were also problems with enforcement caused by “loopholes” in the rules
themselves. One such loophole was the fact that drivers who switched between
vehicles that were within the scope of the Regulation and others which were not
were not required to provide records of all of their driving activity (European
Commission, 2001a). This created a risk that drivers could be driving in-scope
vehicles without having taken sufficient rest and not be detected. There was
therefore felt to be a need for a requirement on drivers of in-scope vehicles to
provide records of all their driving activity, including the driving of out-of-scope
vehicles (European Commission, 2001a). A second apparent “loophole” in the rules
was that offences detected in one Member State were not being sanctioned simply
because they were committed on the territory of another Member State. There was
therefore a need for Member States to enable their enforcement authorities to
sanction infringements that had been committed on the territory of another Member
State and not previously sanctioned (European Commission, 2001a).

Unclear liabilities of drivers, operators, and others in the logistics chain:
There was a lack of clarity about the extent to which drivers, operators, and others
in the logistics chain could be held liable for infringements of the social rules. For
example, Regulation (EEC) No 3820/85 stated that undertakings should organise
drivers’ work in such a way that drivers are able to comply with the driving time
rules, but it was still felt to be unclear about the extent to which undertakings could
be liable for infringements committed by drivers acting contrary to the instructions
of the undertaking. The responsibilities of others in the logistics chain, such as
consignors, freight forwarders, tour operators, principal contractors, subcontractors
and driver employment agencies, were also not made clear by Regulation (EEC)
3820/85. Therefore there was a need for clearer legal provisions on the
responsibilities of different parties in the logistics chain and the extent to which
Member States were entitled to hold these parties liable (European Commission,
2001a) (European Commission, 2001b). The need to address the issue of liability
was also identified as a means to ensure a uniform and effective approach to
enforcement (RoSPA, 2002).

Poor cooperation between Member States on uniform application of the

rules: The 2001 Transport White Paper indicated the need to encourage the

systematic exchange of information between Member States, to co-ordinate

inspection activities and to promote the training of inspecting officers (European

Commission, 2001b). It was identified that a number of competent authorities
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within a Member State are typically responsible for enforcing European road
transport social legislation, rather than having a single coordination point. This leads
to a lack of coordination of checks within the Member State as well as difficulties
for the enforcement authorities of neighbouring Member States to identify correctly
the competent authority with which they should be maintaining dialogue (European
Commission, 2003). Another problem with achieving a uniform application of the
rules was that Member States had devised their own individual interpretations
(European Commission, 2001a). Finally, the Commission recognised that dialogue
between enforcement agencies in different Member States was variable and
recognised that a system should be put in place for a regular exchange of
information and best practice between Member States (European Commission,
2003). Therefore the Commission saw a need to create a standing committee to
consider these interpretive issues as they arose and draft guidance notes to
encourage a harmonised approach across the Member States to interpreting the
rules.

In terms of possible indicators that could be used to establish the baseline in terms of
working conditions, road safety and level playing field, no quantitative indicators could be
identified. Since the legislation predated the current requirements for the Commission to
provide Impact Assessments to accompany its legislative proposals, there is very limited
documentation on either the baseline or the likely impacts of the legislation. There is only
a brief “Impact Assessment Form” appended to the Commission’s proposal for the Driving
Time Regulation (European Commission, 2001a). Information on the previous situation
was also sought from stakeholders and literature to inform this study, but results could not
be obtained, reflecting the difficulty of quantifying the issues at hand.

Hence, only a qualitative description of the baseline is possible. In the absence of the
revised road social legislation, it was expected that:

-  Enforcement would be less effective due to:

o The continued use of flexibilities (particularly the provisions on
compensation for reduced daily or weekly rest), which would have been
difficult to compute using digital tachographs;

o Increasingly non-harmonised due to different interpretations of the
provisions, owing to the absence of specific definitions;

o Inconsistent controls and penalties; and
o Poor cooperation between Member States.
- The scope would be inappropriate due to:
o Trends toward privatisation of activities in the transport sector;

o Changes in the usage patterns of vehicles that have been previously
exempted or derogated; and

o Loopholes in the provisions that would be increasingly exploited.
- Responsibilities would be unclear due to:
o Unclear provisions on liability; and

o Unclear enforcement practices concerning liability.

Incoherent enforcement systems would have contributed to distortions in the market. As
a result, this would create a risk that undertakings would increasingly infringe the rules in
order to remain competitive with undertakings operating out of lower cost countries.
Eventually, this would lead to increases in working hours, have adverse effects on drivers’
working conditions, contribute to their fatigue and consequently impact road safety.

3.3 Intervention logic

As , Regulation (EC) No 561/2006, Directive 2002/15/EC and Directive
2006/22/EC aimed to improve working conditions of drivers, enhance road safety by

averting driver's fatigue and ensure undistorted competition among companies.
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As , the social legislation aimed at preventing infringements and
ensuring that the existing social provisions are interpreted, applied and enforced in a
uniform manner in all Member States. In particular, Regulation (EC) No 561/2006 identifies
in its recitals that effective and uniform enforcement of the provisions is crucial if the
objectives are to be achieved and the application of the rules is not to be brought into
disrepute. By setting minimum common standards for checking compliance with the
Regulation's provisions (via Directive 2006/22/EC) and introducing co-liability and
exteriority of infringements principles it also aimed to create a common enforcement space
and promote compliance culture.

As , the legislative acts aimed at laying down common, simplified,
clear and enforceable rules, determining the responsibilities of Member States authorities,
transport operators and of drivers with regard to compliance with the provisions and
introducing measures to facilitate more effective and uniform checks and sanctions
throughout the European Union as well as to promote cooperation between the Member
States in this regard.

A graphical version of the intervention logic is shown in the overleaf.
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Figure 3-1: Intervention logic diagram
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4 METHOD/PROCESS FOLLOWED

4.1 Process/Methodology and limitations

This section provides a brief overview is presented of the research tools used during this
study.

4.1.1 Desk research

The literature review covered published literature, reports and results of EC public
consultations. The purpose of the desk research was to provide an overview of the available
information relevant to the study, to provide background information for other research
activities and to help triangulate the information found in the data collection, interviews
and surveys. Almost 150 pieces of literature were used - all of the literature is referenced
throughout the report, as well as in Annex F.

As part of the desk research, the monitoring reports required under the road social
legislation were analysed. Article 17 of Regulation (EC) No 561/2006 and Article 3 of
Directive 2006/22/EC lay down that Member States shall communicate the necessary
information for the Commission to be able to draw up biennial reports on the application
of this Regulation using a standard form set out in Decision 93/173/EEC. These
requirements cover statistics on the number of checks at the roadside and on the premises
as well as the number of offences recorded.

4.1.2 Exploratory interviews

Exploratory interviews were carried out with six organisations (three EU-level
organisations, two national enforcement authorities and one national ministry). These
interviews were conducted to help inform the development of the surveys (see also the
next section), before the wider consultation activities took place.

4.1.3 Surveys
Tailored surveys were developed for five different target groups, as follows:

e National transport ministries: focussing on national implementation and
interpretation of the legislation, quantification of impacts and assessment of
effectiveness of the legislation at a national level;

e Enforcement authorities: focussing on enforcement practice and challenges,
interpretations of the provisions, estimations of costs and benefits, quantification of
impacts and assessment of effectiveness;

e Undertakings: focussing on impacts at the level of individual undertakings that
might not be captured or adequately reflected in other sources;

e Trade unions: focussing on the impacts that the legislation has had on drivers;

e High level (general) survey: Identification of high level, cross-cutting views on the
relevance, effectiveness, efficiency and added value of the legislation - this survey
that was mainly distributed among industry associations.

Each survey was pilot tested before it was distributed more widely among stakeholders.

Due to the breadth and depth of issues that needed to be covered in the evaluation, the
questionnaires were necessarily long and complex, and may have been difficult for some
stakeholders to find the time to answer. Overall, the stakeholder response rate can be
considered to be good in light of the length and complexity of the questionnaires, and also
considering the highly technical and specific nature of the road social legislation. Further
details are given below, and in Annex E.

Responses were received from the national ministries of 15 Member States, with eight from

the EU-15 and seven from the EU-13. The response rate for the questionnaire parts on

Directive 2002/15/EC was slightly lower than for Regulation (EC) No 561/2006. The quality
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of the responses was overall good. Questions on quantitative elements remained frequently
unanswered or the “don’t know” option was chosen, reflecting a lack of data availability.

A total of 52 different enforcement authorities responded to the survey. 28 of these
responses were obtained from national-level enforcement authorities of 17 different
Member States (and Norway and Switzerland). 8 national-level responses were received
from EU-15 countries and 12 from EU-13 countries. More than 20 German enforcement
authorities with sub-national (regional or even communal) jurisdictions responded to the
survey. The surveys for enforcement authorities aimed to gather much of the quantitative
information needed to answer the evaluation questions (especially regarding the number
of checks, number of infringements and costs). The quality of the responses overall was
considered good (within the limitations of data availability).

A breakdown of responses to the survey of transport undertakings is shown in Figure 4-1.
A total of 1,269 responses were received from undertakings. The geographical distribution
is rather skewed, with high response rates in several EU-15 Member States (particularly
Sweden, Austria, Germany and France where responses respectively make up 45%, 16%,
13% and 13% of responses). It proved to be very difficult to find participants in EU-13
countries, despite providing the questionnaires in the national languages, contacting 4-5
national associations in each country and directly emailing more than 140 companies. The
majority of responses were from companies solely engaged in the freight transport sector
(70%), which is not surprising given the relatively larger share of these companies in the
general transport industry.

Figure 4-1: Breakdown of responses to the survey of transport undertakings
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The survey for trade unions was responded to by 14 trade unions. The distribution of the
survey was supported by the European Transport Worker’s Federation (ETF) who organised
a coordinated response among their members. As a result six almost-identical responses
were received. Out of all drivers unions that participated, eight represent drivers in both
goods and passenger transport. Four represent only goods transport drivers, two cover
passenger transport only. Next to ETF, one trade union of each of the following Member
States responded: Austria, Cyprus, Denmark, Germany, Lithuania, Poland, Romania,
Slovenia, Spain and UK. Three Italian unions responded.

The high level survey aimed to capture responses from stakeholders for which there is not
a targeted survey. It was answered by a total of 64 organisations, mainly associations of
transport operators (50), a small number of NGOs (4), individual experts (3) and other
types of association (such as an undertaking, a tachograph software developer, and other
that were not specified).

The survey activities are summarised in Table 4-1.
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Table 4-1: Summary of stakeholder engagement - Surveys

Type of stakeholder Approached % response
rate

National ministries 119 13%
Enforcement authorities 142 52 (28 (a)) 37%
Undertakings survey (b) 1269 n/a
Trade union survey 102 14 (¢) 14%
High level (general) survey 198 64 32%
TOTAL (surveys) 1441

Notes: Stakeholder surveys were conducted from June 2015 until August 2015. Response rates are
approximate, as some organisations forwarded the request to participate to other organisations on
our behalf.

(a) 28 national-level authorities and 24 regional-level authorities, totalling to 52 authorities that
responded; (b) Undertakings surveys were distributed via national associations, hence it is not known
how many organisations were contacted in total. (c) A number of coordinated responses were
received from trade unions - they are here counted as individual responses, assuming that also the
coordinated responses adequately reflect the opinion of the respective trade unions.

The total number of responses per questionnaire as shown above do not necessarily reflect the
responses that were obtained for single questions (that might have been skipped by respondents).

4.1.4 Main interview programme (including follow-up interviews from the
surveys)

The purpose of the main interview programme was to gain further insight into the
experiences of stakeholders, beyond what could be gathered in the surveys. This related
in particular to the functioning and effectiveness of national enforcement and the reasons
for trends in infringement rates seen (for ministries and enforcers), and a better
understanding of challenges and best practices in compliance (for undertakings and
associations).

Coverage of the different stakeholder groups was in line with the planned distribution of
interviews, largely also concerning their distribution across the different Member States
(where a specific focus was given to the case study countries, as described in the following
section). Table 4-2 also shows the interviews that were carried out with ‘specific industry
sectors’ that had raised problems with compliance with road social legislation (e.g. the fuel
supply sector, the bakery industry, the fishery industry and the building sector). Contact
with five organisations from relevant sectors was established, of which three reported that
they were not aware of any issues regarding road social legislation. Two organisations
agreed to more in-depth interviews. Specific focus was also put on the passenger transport
sector. Altogether 15 interviews had a specific passenger transport focus (of which 6 were
carried out with transport undertakings, 2 with trade unions, and 7 with industry
associations).

Table 4-2: Summary of stakeholder engagement - Interviews (not including
exploratory or pilot interviews)

Type of stakeholder Approached Responded
rate

National ministries 78%
Enforcement authorities 25 8 32%
Industry associations 16 12 75%
Undertakings 41 14 34%
Trade union 10 5 50%
Specific industry sectors 11 5 (2 (a)) 45%
Other (TISPOL, CLECAT) 2 1 50%
TOTAL (interviews) 114 53 46%
Drivers (b) n/a 37 n/a

Notes: Stakeholder interviews were conducted from September 2015 until November 2015.
Response rates are approximate, as some organisations forwarded interview requests to participate
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to other organisations on our behalf. Interviews listed here do not comprise exploratory interviews
(6) or the interviews carried out for pilot testing stakeholder surveys (7).

(a) Out of the 5 interviews 3 respondents said that they had not identified any issues with road social
legislation and could therefore not provide any further comments; (b) Driver interviews were carried
out during study visits, see section 4.1.5.

4.1.5 Study visits

Study visits were carried out to gain additional insight from stakeholders that could not be
obtained otherwise, to engage with larger groups of stakeholders or to engage with drivers
that would be difficult to reach in the form of online/electronic stakeholder surveys. In
total, eight study visits were carried out as follows:

1. Participation in the ETF workshop and presentation of this evaluation study, March
2015 (targeting trade unions)

2. Participation in the CORTE enforcement workshop and presentation of this
evaluation study, March 2015 (targeting enforcers)

3. Participation in roadside checks/ Presentation on checks at premises, Belgium, May
2015 (enforcers/ministry)

4. Visit to a Belgian freight transport undertaking, June 2015 (undertaking)
Visit to a French freight transport undertaking, July 2015 (undertaking)

6. Driver interviews (freight transport) at Comodocks parking area, Italy, August 2015
(drivers)

7. Driver interviews (freight transport) at AutoparcoBrescia parking area, Italy, August
2015 (drivers)

8. Driver interviews (passenger transport) at Lampugnano Bus station, Milano, Italy,
October 2015 (drivers)

In total, 37 interviews with drivers (of which 31 engaged in the freight transport and 6 in
the passenger transport segment) were carried out during the study visits to the parking
areas and the bus station.

Another ninth study visit was intended to be carried out to a transport undertaking
specifically engaged in passenger transport. However, multiple and repeated attempts to
engage with undertakings in order to organise the study trip were not successful.

4.1.6 Case studies

The case study investigations were carried out in order to conduct more in-depth analysis
of specific national situations, which would not be possible for all Member States within the
scope of this study. The analysis was conducted for nine Member States, as follows:
1. Belgium;
France;
Germany;
Italy;
Sweden;
Spain;
Poland;
Romania; and
. UK.

The analysis involved a detailed review of national legislation and enforcement practices,
a study of issues/problems encountered by each country and a review of national market
conditions and a review of additional datasets/reports that were available at the national
level.
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Interviews were also conducted with stakeholders in each country, in order to confirm and
expand upon the findings of the desk research. These interviews included additional case
study-specific questions in order to clarify details found in the desk research and gain
greater insight into the national implementation and experience with road social legislation
and its enforcement.

The interviews are reported in the general interview programme above (Table 4-2), since
they also contained general questions asked of other stakeholders. Overall the following
interviews were conducted in each country:7 interviewees from Belgium, 5 from France, 5
from Germany, 12 from Italy, 4 from Poland, 3 from Romania, 4 from Sweden, 5 from UK
and 1 interview in Spain (where efforts to secure additional interviews were not successful).
The full findings of the nine case studies are summarised in Annex F (Section 14).

4.2 Limitations

Due to the subjective nature of many of the types of impacts arising from the social
legislation (e.g. around working conditions and fatigue), stakeholder opinions are the only
way to gather relevant intelligence despite the well-known limitations of such research.
Such information was gathered both from the literature (where available) and from the
surveys/interviews. There is clear value in gathering these qualitative indicators as a
means to better understand the functioning of the social legislation; nevertheless, the
results need to be interpreted with caution. Most importantly, the literature often reported
the views of a limited sample of stakeholder that were captured via interviews and/or
surveys. In these cases, the precise conditions and wording of the questions used to inform
the literature could not be checked by the study team, so there is a possible risk that the
results were biased (e.g. by having leading questions, or by the selection process). To
improve the robustness of any conclusions made on the basis of this type of research, the
study team attempted to compare studies that reported the views of stakeholders across
different groups/countries, or attempted to cross-check the views with interviews/surveys
carried out in the course of this study.

Nevertheless, for surveys and interviews, the results are subject to well-understood
limitations that affect the interpretation of results, namely that a relatively small sample
was collected for some stakeholder groups, that responses were entirely voluntary and
that the opinions are subjective. To some extent, the reliability of the results can be
improved by ensuring a good coverage of representative stakeholders (as broadly achieved
for this study), but the non-response bias cannot be corrected by increasing the survey
size and hence results still need to be interpreted with care.

Other types of indicators can in theory be measured quantitatively. These aspects include
many of the items covered in the bi-annual monitoring reports, such as the number of
checks conducted, infringement rates (among others). For the relevant indicators, the main
limitations were gaps and insufficient detail in the data reported by the Member States, as
well as missing reports in some cases. This meant that a complete picture could not be
attained, especially when trying to evaluate progress over time. Particular difficulties
appear to concern the provision of data around certain indicators, such as the number of
vehicles fitted with a digital tachograph or the number and type of offences detected at
premises and roadside. In several cases the Member States are not able to collect the data
at the level of detail that is requested by the Commission - for instance, in the most recent
reporting period (2011-2012) four Member States? indicated that they were not collecting
data in a disaggregated enough way or in the right format to fit the required reporting
format (European Commission, 2014b).

Other limitations in the data provided in the monitoring reports relate to the consistency
of the reported information, both across different countries and across different years in
the same country. Since it was not possible within the time and budget of the study to
investigate all Member States, the case studies formed the main research tool through
which the trends and possible discrepancies in the data could be analysed in more depth,

2 Latvia, Portugal, Spain and United Kingdom
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seeking support from national stakeholders where possible. The study team posed direct
questions to the national authorities in order to clarify issues around the data, such as
what definitions they use, whether the data were accurate and/or what the underlying
reason for any major changes was. In many cases, the relevant authorities could not clarify
the uncertainties, or did not have access to any better data themselves (further details are
given in the relevant case studies). Discussion of the limitations regarding each specific
indicator is given in the relevant evaluation questions (see Section 6).

Information on quantitative indicators that were not included in the monitoring reports
(including information on costs and various further disaggregation of existing monitoring
data, such as the number of prosecutions of co-liable parties) were sought from the
literature and directly from stakeholders. In general, it was found that quantitative
information was extremely sparse in the available published literature, which mainly
focussed on the subjective elements described above. There was mixed success in terms
of gathering additional quantitative information from stakeholders - in some cases it was
possible to obtain estimates from multiple stakeholders that could be cross-checked
whereas in others it was not possible to gather any additional information. The findings for
each specific indicator are discussed in the relevant evaluation questions for which the data
were required.

It is generally the case that information for the Working Time Directive was more
qualitative and sparse. This is in part because there is no explicit legal obligation for
Member States to include quantitative information in their monitoring reports, as well as
the generally lower priority that appears to be afforded to its enforcement (discussed
further in Section 5.3).

It is also generally the case that the information and evidence is poorer for the passenger
transport sector, both at the European and national levels. As described further in Section
5.1, the poor availability of statistics is due to the highly fragmented nature of the industry
in terms of the authorities involved, size and type of market operators and differing
definitions. The stakeholder engagement activities (interviews and surveys) carried out for
this study attempted to make up for this lack of public information by reaching out to the
passenger transport sector. Nevertheless, this meant that is was generally more difficult
to find robust information, and to find alternative sources with which to triangulate the
responses received.
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5 IMPLEMENTATION STATE OF PLAY (RESULTS)

5.1 Market context and development

This section outlines the high-level developments in the sector over the period from 2007
to 2014, in order to describe the context in which the road social legislation has been
working.

5.1.1 Market size
Freight transport sector

The total volume of road freight transport in the EU-28 was around 1,720 billion t-km in
2013, some 10% less than during its peak in 2007, but showing a small increase compared
to 2009 (1,700 billion t-km). This development has been shaped by the global financial
and economic crisis, which has had severe impacts on the EU.

Overall, road freight transport accounts for around 45% of freight moved in the EU-28
(72% excluding intra-EU sea and air transportation), a share which has remained largely
unchanged over the past decade (European Commission, 2014). Around two thirds of road
freight movements are within Member States and one third is between Member States.

Passenger transport

There are considerable difficulties in obtaining statistics for the passenger transport sector
because data are not harmonised across Member States and are therefore not comparable
(European Commission, 2014). Bearing this limitation in mind, high-level figures are
provided in the following in order to give a sense of the scale of the sector. Eurostat reports
that bus and coach travel combined accounted for 549 billion passenger kilometres in 2007,
falling to 526 billion in 2012 (European Commission, 2014). In 2012 it accounted for around
8.2% of all passenger transport, down from 8.5% in 2007 (European Commission, 2014).

5.1.2 Market structure
Freight transport sector

The road freight market is broadly divided into two main segments. The first are small
firms that account for the vast majority of the total number of hauliers - 90% of enterprises
in the sector have fewer than 10 employees and account for close to 30% of turnover
(including self-employed) (Eurostat, 2015). These firms tend to compete mainly on price,
with labour costs being a key determinant of competitiveness (WTO, 2010).

At the time the Regulations were adopted, 95% of road transport firms had fewer than 10
employees (European Commission, 2007a), reflecting a slight trend toward consolidation
in recent years.

The second segment is made up of a limited number of large firms that provide complex
logistics services. Firms in this segment compete on price, range and quality of the services
offered (WTO, 2010). Since economies of scale are more important, there is also a higher
degree of market concentration; around 1% of enterprises are enterprises with over 50
persons employed, these account for around 40% of sector turnover.

Subcontracting plays a major role in road haulage. Even in 2007, it was recognised that a
proportion of small companies tend to be economically dependent on larger operators who
prefer to subcontract through exclusive or preferential contracts rather than to invest in
additional vehicles (European Commission, 2007a). According to AECOM (2014a), there
has been a strong increase in subcontracting within the EU road haulage market compared
to a decade ago. Overall, the European road haulage market can be characterised by a
chain of hire and reward companies with large pan-European logistics companies at the
top controlling the largest contracts but subcontracting much of that down the chain
(AECOM, 2014b). Small enterprises and owner drivers either form small consortiums to
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obtain work, rely on subcontracting from larger firms or move loads identified through
freight exchanges.

In the past, the EU road haulage market has been highly competitive and price-sensitive
because it has been dominated by a large number of small companies and owner-
operators. Rapid expansion of larger operators offering integrated logistics services was
identified at the time the Regulations were introduced, along with intense corporate
restructuring (European Commission, 2007a) - the importance of pan-European logistics
integrators has continued to grow in recent years (AECOM, 2014b). Large multimodal third
party logistics providers (3PLs) help to meet the demand for high quality, reliable and
predictable door-to-door truck services (AECOM, 2014b). Cost pressures for logistics
providers means that many heavily rely on subcontracting less profitable operations to
smaller enterprises and owner-operators, driving the number of links in the logistics chain
upward (AECOM, 2014b).

A long-term trend suggests that freight integrators3® and forwarding agents will play an
important and growing role in the organisation of international road freight movements,
helping to optimise the entire supply chain, improving vehicle usage and reducing empty
running (AECOM, 2014b).

Passenger transport

The enlargement of the EU increased the importance of scheduled coach travel, due to its
advantages in terms of safety, flexibility and ability to respond to changing demand (SDG,
2009).

Although there are a number of very large coach operators in the EU, the average size of
companies are small, with an estimated average of 16 vehicles per company (SDG, 2009).
The sector is highly fragmented in terms of the size and type of market operators and the
range of transport operations (SDG, 2009). Services include scheduled long distance
services, to school transport services, and shuttle services operated for tourists between
airports and hotels. The importance of these different types of services also varies
significantly between Member States. Due to these wide differentials there are no reliable
statistics available at the EU level that would enable giving more detailed overview of this
part of the transport market.

5.1.3 Cost structure
Freight transport sector

Cost differentials between Member States have long been noted and it was found that in
2006 road haulage costs can be almost double from one Member State to another
(European Commission, 2007a).

During the economic downturn, profit margins have contracted within the logistics sector
as well as in the road haulage sector (European Commission, 2014b). A key effect has
been the substantially increased price competition created within road transport, which has
then extended to the entire freight market (KombiConsult, 2015). On the trunk lines of
European corridors, reported freight rates have fallen even below pre-boom prices in the
years up to 2006 to as low as €0.7 per vehicle-km or less. This corresponds to a reduction
of some 30% compared to previous market prices of about €0.9 to €1.0 per vehicle-km,
which barely covers the variable costs of haulage, let along the full cost of vehicle utilisation
(KombiConsult, 2015).

Cost levels are one of the key factors determining competitiveness in the road haulage
sector. As shown in Figure 5-1, the most important cost components are the driver’'s wages
and fuel, followed by vehicle purchase costs. While in absolute terms, labour costs in the

3 A freight forwarder is a person or company that organises shipments for individuals or firms. A
forwarder is not typically a carrier, but is an expert in supply chain management.

24



Ex-post evaluation of social legislation in road transport and its enforcement

Member States that joined in 2004 and 2007 remain lower than in the EU-15, the gap is
steadily narrowing (European Commission, 2014b).

Figure 5-1: Percentage of operating costs per hour in selected Member States

M Driver [ Fuel M Vehicle purchase M Maintenance & tyres B Tolls [ Taxes & insurance

Poland I |
Romania - ____ N
Hungary Il
Slovenia [
Germany e I

Spain N
Italy s [ Il
Austria
France - N
0% 20% 40% 60% 80% 100%

Notes: Driver costs indicate wages; maintenance includes general vehicle maintenance and tyre
replacement
Source: (Bayliss, 2012)

Although there are some signs of labour cost convergence across Europe, there are still
considerable differences between Member States (TRT, 2013). For example, the cost of a
French driver is 2.4 times higher than a Polish driver spending three weeks per month
outside their respective domestic markets* (SDG, 2013a). Even taking into account
possible differences in terms of skills and productivity, the pay gaps are sufficiently high
to conclude that there are still substantial differences in the labour costs. Also differences
in social insurance contributions can be quite substantial. As an example, the estimated
amount of the employers’ mandatory (net) social security contributions for a driver
operating is €736 per month in France; €446-630 in Germany, €481-584 in Spain, as
compared to €316 in Slovakia and €111 in Poland. > (CNR, 2013).

The high competition in the industry means that transport undertakings are often price
takers rather than price makers, which yields low profit margins (AECOM, 2014a). For this
reason, hauliers are always looking at ways to improve margins by reducing operational
cost. Efforts to improve productivity and competitiveness have been made in areas such
as reducing empty running, outsourcing unprofitable work and sourcing cheaper fuel
(AECOM, 2014a). For the passenger transport sector, no similar literature could be
identified.

Passenger transport

Similarly as for freight transport, the driver costs are the main part of operating costs, and
there are similar issues to do with competition from low-cost labour (SDG, 2009).

5.1.4 Employment

4 Converted on a PPP (purchasing power parity) basis, the wage differentials of French drivers reduce
to 1.27 for Poland and to 1.25 compared to Spain, indicating that there are still differences.

5 On a PPP basis: approximately €800 per month in France; €500-700 in Germany, €650-800 in
Spain, as compared to €550 in Slovakia and €250 in Poland
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Freight transport sector

In total, there were around 575,000 registered road freight transport and removal
enterprises in Europe in 2012°%, employing around 3.0 million people (largely unchanged
compared to 2007) (European Commission, 2014b).

For a number of years, the industry has been concerned about skill shortages and tight
labour supply. A shortage of 74,500 professional drivers in Europe was estimated in 2008,
which at the time was mitigated by the economic downturn (Samek Lodovici et al, 2009).
More recently, AECOM (2014a) report shortages of 30% in Germany and the UK and that
36% of transport operators in Belgium have difficulty in hiring drivers. Research from the
case studies (see Annex F, Section 14) shows that countries are still experiencing problems
with driver shortages - including eastern European Member States - although precise
quantification was rare.

Currently, the vast majority of heavy truck drivers are still employees (on average, 92%7),
with the remainder being self-employed (Broughton et al, 2015). In 2008, the Commission
estimated that up to 50% of these self-employed drivers may be falsely self-employed
(Lodovici et al., 2009). While it is difficult to determine the current true extent of bogus
self-employment, evidence from the literature indicates that it is particularly common in
countries with strong neoliberal trends and weak trade unions, as well as becoming
increasingly common in Eastern European countries (REMESO, 2013).

However, the proportion of self-employed is growing in some countries and some sources
(i.e. ETF (2010) and TRT (2013)) claim that large companies within the EU-15 had
converted workers’ contracts to “false self-employment” prior to the extension of the
Working Time Directive to cover self-employed workers in 2009. At the same time, some
employers do not consider self-employment as a viable option because the company must
maintain liability over the goods and the vehicle assets (REMESO, 2013), suggesting that
the problem is not universal. False self-employment has reportedly become an increasing
problem in the Swedish road haulage industry, particularly in the long-distance carriage of
goods, where there are an estimated 1,000 workers engaged in false self-employment
(REMESO, 2013).

Conversely, in France there is little self-employment and hence false self-employment is
also thought to be limited (Werner et al., 2013). The strong domestic orientation and
culture of working with employees rather than self-employed workers is thought to protect
the sector from a strong growth of false self-employment (Werner et al., 2013).
Nevertheless, incentives to use self-employment to cut labour costs were thought to have
increased following the financial crisis, particularly due to the relatively higher wages of
French drivers - leading to subcontracting of foreign firms with migrant or self-employed
drivers.

According to one French study “subcontracting to dependent [false] self-employed implies
a level of compensation that cannot cover costs if the worker follows all road and labour
regulations, thereby implicitly forcing the subcontractor to break the law” (Bernardet et
al., 2008). More recent reports have suggested that this difficult situation is not restricted
to false self-employed, but rather affects all self-employed due to their weak bargaining
positions — hence, dependency might not be the determining factor (Werner et al., 2013).

In more recent years, growing cost pressures in the transport sector (as sketched above)
have led to an increased use of complex employment arrangements, such as (cross-border)
sub-contracting chains or temporary contracts (Broughton et al., 2015), (Tassinari et al.,

6 Note that the Eurostat business indicators only cover hire and reward road transport businesses.
These account for around 85% of all t-km while own account transportation (transportation
carried out by other businesses for their own purposes) accounts for 15%. The transport activities
for hire and reward are those carried out by the road haulage sector in the EU as defined in the
business statistics while own account transport is carried out by other economic sectors for their
OWn purposes.

7 For the 20 Member States for which data are available: AT, BE, CZ, DE, EE, FI, FR, HU, HR, IE, LT,
LU, MT, NL, PL, RO, SE, SI, SK, UK
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2014), (TRT, 2013). The actual extent of such arrangements remains however largely
unknown (Ricardo Energy & Environment et al, 2015).

Similar statistics could not be found for the passenger transport sector.

Passenger transport

Figures from Eurostat describing employment in road passenger transport also include all
urban and suburban land transport modes (motor bus, tramway, streetcar, trolley bus,
underground and elevated railways). The level of employment was around 2.0 million in
2011 - a slight reduction from 2.1 million in 2007 (European Commission, 2014).

In a number of Member States, local bus/coach operators have taken advantage of the
free movement of workers to employ drivers from other Member States. For example, it
has been reported that a UK bus operators have recruited drivers in Poland. This has led
to a shortage of drivers in Poland, which has in turn prompted Polish operators to recruit
drivers from Ukraine (SDG, 2009). The extent of such recruitment policies could not be
identified. Another study reports that between 2004 and 2009, 7,010 heavy goods vehicle
drivers from the A8 countries® registered in the UK, hereby exacerbating problems of driver
shortages in their own countries (SfL, 2012).

Outlook

As in the EU economy as a whole, employment in the transport sector is facing challenges
arising from demographic changes - in particular, the challenge of a growing shortage of
skilled workers in an increasingly competitive global environment. Labour shortages are
expected to become an increasing problem in the next 10 to 15 years as the economy and
the transport sector return to growth and the number of people retiring from the sector
increases (TRIP, 2014). Projections of the demand for labour in the land transport sector
also predict that the shortage will worsen in 2020 (due to a predicted additional demand
of 200,000 to 500,000 jobs) compared to an approximate equilibrium in 2015° (Christidis
et al, 2014). In practice this means there is a need to ensure that potential employees with
the right skills are available to cover the retiring employees and increased transport activity
by 2020, and that the problem of driver shortages is unlikely to reduce without
intervention.

52 Implementation of Regulation (EC) No 561/2006

Most parts of the Regulation came into force on 11th April 2007. However, certain elements
relating to tachographs came into force on 1st May 2006.

Regulation (EC) No 561/2006 defines in its Article 4 a set of terms used throughout the
legal text. However, some of the definitions provided are considered to be unclear and are
subject to different interpretations. For example, only a general definition of 'driver' is
provided by 4(c), meaning that the explicit scope regarding the types of driver covered by
the Regulation is defined by national authorities, resulting in, for example, Hungary and
Austria applying the rules to ‘professional’ drivers only (while the term ‘professional’ is not
explicitly defined). Such issues and their implications on enforcement are discussed in
Evaluation Question 4 (see Section 6.4), which assesses the clarity of the rules.

The provisions on driving times, breaks and rest periods are laid down in Articles 6
to 9. There is a limited and clearly specified flexibility provided in the application of the

8 Czech Republic, Estonia, Hungary, Latvia, Lithuania, Poland, Slovakia and Slovenia

° The calculations of future demand were based on quantitative projections in the White Paper
Reference scenario, with productivity growth modelled based on the existing trends in its
underlying factors (capital investment, return on capital, labour productivity). Potential supply
was assumed to remain stable and gradually adapt, with a lag, to increasing demand.
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established minimum and maximum thresholds for driving times, breaks and rest periods.
The transport operators throughout the EU build their business models based on those
available flexibilities. However, due to different interpretations and enforcement practices
(as further described in Evaluation Question 4 that discusses the clarity of the rules) there
is a lack of coherence between and within the Member States regarding the implementation
of those rules. Article 8 sets out the rules on daily and weekly rest periods. It states
that a driver should start a weekly rest period no later than at the end of six 24-hour
periods from the end of the previous weekly rest. The 12-day rule was first introduced by
Council Regulation (EEC) 3820/85, then abolished by Regulation (EC) No 561/2006 and
re-introduced, with more stringent conditions to avoid abuse, in 2009 through Regulation
(EC) No 1073/2009. The latter Regulation introduced a derogation from this weekly rest
provision and allowed drivers who are engaged in a single occasional service of
international carriage of passengers to postpone the weekly rest period for up to 12
consecutive 24-hour periods (known as the “12 day rule”) following a previous regular
weekly rest, provided that specific conditions are met. The Commission report
(COM(2014)337) assessing the consequences of the 12-day derogation in respect of road
safety and social aspects concluded that there is no need to propose any amendments to
the legislation with regard to this derogation.

Article 8(8) refers to reduced weekly rest periods and notes that: “Where a driver chooses
to do this, daily rest periods and reduced weekly rest periods away from base may be
taken in a vehicle, as long as it has suitable sleeping facilities for each driver and the
vehicle is stationary.” This provision was intended to ensure that drivers were able to obtain
proper restorative rest in order to combat fatigue. The wording of the Article does not
explicitly forbid a driver to take their regular weekly rest periods in the vehicle.
However, some Member States prohibit the driver from spending their regular weekly rest
in the vehicle. For example, in Belgium there is fine amounting to 1,800 EUR for those
drivers taking their regular weekly rests in their vehicles, whereas in France there is a fine
of up to 30,000 EUR and 1 year imprisonment for the transport operator in case of such
infringement (Petarneychev, 2014). Other Member States (such as Bulgaria, Lithuania and
Luxembourg) do not prohibit drivers from spending their regular weekly rests in their
vehicle. Still others (such as the Netherlands) take the stance that spending regular weekly
rests in vehicles is prohibited but that an enforcement of this prohibition can exclusively
happen at company checks where it is possible to check whether a company’s trip planning
is in line with the requirement of drivers not spending their regular weekly rest in a vehicle.
A more detailed overview of stakeholders’ stances on the interpretation and enforcement
of Article 8(8) is provided in Annex A (Section 9.1.1).

Article 10(1) aims to contribute to improved road safety by prohibiting the linkage of
driver pay to distances covered or load carried, even in the form of a bonus or wage
supplement “if that payment is of such a kind as to endanger road safety or encourage
infringement of the Regulation”. This was expected to contribute to limiting the financial
incentives for drivers to break the rules. Evaluation Question 4 shows that this Article
causes difficulties in enforcement since, in practice, it is difficult to prove whether a specific
type of payment has adverse effects on road safety or on compliance. Evaluation Question
11 explores the impact of this provision on working conditions, health and safety of drivers.

Article 10(3) sets out that a transport undertaking shall be liable for infringements
committed by drivers of the undertaking. Member States may also consider any evidence
that the transport undertaking cannot reasonably be held responsible for the infringement
committed. Annex A, Section 9.1.3 shows that many Member States!® for which evidence
could be gathered allow undertakings

Article 13 provides a set of predefined derogations!! that Member States can flexibly
choose to apply on their territory. Annex A, Section 9.1.5, shows which derogations have

10 p, PT, BE, BG, ES, FI, LV, SI, SE, UK, FR, LU, NL, CY, HU

1 Annex A, Section 9.1.4, provides a comparison between ‘old’ and ‘new’ derogations (according to
Article 13) and exemptions (according to Article 3) of respective Regulations (EEC) No 3820/85
and (EC) No 561/2006.
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been applied with or without a country-specific modifications. Whereas 2 Member States
(Finland and Greece) have not adopted any of the derogations defined in that Article, 16
Member States have decided to adopt 15 derogations or more (out of the 17 that are
available, considering Article 13 (d) as two separate derogations). 13 Member States have
decided to allow for one or more restricted versions of the derogations as provided in Article
13. For example, these modifications make the derogations conditional to a certain radius
within which the transport operation is to take place or excludes a certain group of persons
being transported (such as children). Greece and Finland have not allowed for any
derogations. Malta makes use of the exemption for small islands not exceeding 2 300
square kilometres by applying it to all domestic transport operations by all kind of vehicles.

Evaluation Question 5 (Section 6.5) explores the impact of the use of derogations on the
general objectives of road social legislation.

Article 14(1) further provides Member States the possibility to grant exceptions from
Articles 6 to 9 to transport operations carried out in exceptional circumstances after the
authorisation of the Commission. According to the Commission’s report that was provided
to the consultants, a total of 10 of such exceptions were granted in the 9-year period from
2007 to 2015, of which four are permanent exceptions (for carriage of live fish in Finland,
for the territorial army in the UK, and for truck runs in the Netherlands and Belgium).
Recent temporary exceptions were granted to Slovenia and Germany at the end of
November 2015 for transport operations for refugees. Annex A, Section 9.1.5, provides
more details. Article 14(2) of the Regulation stipulates that Member States may grant in
urgent cases exceptions from the application of Articles 6 to 9 up to maximum 30 days to
transport operations — exceptions that shall be notified immediately to the Commission.
According to Commission records that were provided to the consultants, in total 36
temporary exemptions were granted up until 12 August 2015. Most of them can be related
to extreme or unusual weather conditions. Two of them were granted in relation to volcanic
ashes (in France and Luxembourg in April 2010); one was granted due to unexpected bus
transport needs during the FIS Nordic World Ski Championships in Oslo in 2011. In total
27 exemptions were granted to the UK, either for extreme weather conditions (24) or for
unexpected fuel demands (3). Annex A, Section 9.1.5 provides more details.

Article 17 defines the reporting requirements for the Member States. Each Member
State has to use the standard reporting form (as last set out in the Commission Decision
of 22 September 2008) to enable the Commission to draw up a report on the application
of Regulation (EC) No 561/2006. The number of Member States that fail to submit their
reports on time or to use the required reporting format has improved over time but is still
significant: in 2011-2012, there were still seven'? Member States who failed to submit their
reports on time (European Commission, 2014c). In several cases the Member States are
not able to collect the data at the level of detail that is requested by the Commission - for
instance, six Member States!® reported that inconsistent or missing data was due to
technical constraints and four Member States'4 indicated that they were not collecting data
in a disaggregated enough way or in the right format to fit the reporting tables (European
Commission, 2014b). Evaluation Question 10 assesses the sufficiency and effectiveness of
the reporting requirements for adequate checking and follow-up of the legislation in more
detail.

Article 19 sets out that Member States shall lay down rules on penalties that are to be
effective, proportionate, dissuasive and non-discriminatory. Figure 5-2 provides the
maximum fines that can be imposed under national law on undertakings for infringements
of Regulation (EC) No 561/2006. It can be seen that the level of fines varies greatly across
Member States. Converting the fines to the Purchasing Power Standard (PPS) makes the

12 Belgium, Cyprus, France, Germany, Greece, Luxembourg, Malta, the Netherlands
13 Finland, Denmark, Italy, Estonia, France and Sweden

15 The European Agreement Concerning the Work of Crews of Vehicles Engaged in International Road
Transport
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discrepancies larger, indicating that socioeconomic differences between the Member States
cannot explain the differences.

Figure 5-2: Maximum potential fines imposed that could be imposed on
undertakings (in Euro and PPS), according to national legislation in a selection
Member States
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Notes: PPS = Purchase Power Standard (an artificial common currency that eliminates the
effect of price level differences across countries)

Source: Responses to the survey of national authorities (Ministries and enforcers)
conducted for this study. It was outside the scope of the study to review the national
legislation in all 28 Member States, hence only a selection of countries are shown.

Table 5-1 shows other possible sanctions that might be imposed for most serious
infringements (whether or not the definition of most serious infringements follows the
Commission’s guidelines according to Directive 2009/5/EC). It shows that the other
possible sanctions vary greatly across Member States. As shown, eight Member States
foresee the immobilisation of the concerned vehicle as a possible additional sanction.
Annex A (Section 9.1.6) provides the detailed responses that were received from national
ministries on the type of sanctions (and level of fines) for the different types of
infringements.

Table 5-1: Other possible sanctions for most serious type of infringements

Other possible sanctions Member State

Immobilisation HU, NL, RO, SE, UK, FR, FI, PT

Imprisonment up to 6 BE, CY

months

Other DK (€26 for each % the provisions are exceeded)
FI (€90 - €120 day fines according to the incomes, no exact
sums)

EE (Removal from driving vehicle)
GR (Criminal proceedings)
RO (Good repute procedure and suspension of certified copy)
UK (Possible prohibitions)
SE (Administrative sanctions)
Source: Stakeholder surveys conducted for this study

Recital 15 of Regulation (EC) No 561/2006 notes that Member State enforcement
authorities should strive to reach a common understanding of the implementation of this
Regulation, through a standing committee. As such, Article 22 states that the Commission
shall support dialogue between Member States concerning national interpretation and
application of the Driving Time Regulation through the Committee set up under Article
18(1) of Regulation 3821/85. In accordance with this requirement, the Commission
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supports ongoing dialogue between Member States concerning national interpretation and
application of the Regulation. In 2007 the Commission established a Legal Working Group
on the harmonised application of social rules in road transport under the auspices of the
Committee on social rules in road transport, which was subsequently merged with the
Infringement Working Group resulting in the creation of the Enforcement Working Group
in 2015. The Working Group drafts Guidance Notes that are endorsed by the Committee
on certain provisions of the Regulation. An overview of the existing Guidance Notes is
provided in Annex A (see Section 9.4.1).

53 Implementation of Directive 2002/15/EC

The Working Time Directive addresses a gap in the Regulations on driving time and rest
periods (561/2006; 3820/85), which do not stipulate maximum hours for activities other
than driving, such as loading and unloading and other activities as listed in Article 3(a).
The Directive only applies to activities and drivers falling in the scope of Regulation (EC)
No 561/2006 or the AETR'> Agreement (Article 2). Since March 2009, also self-employed
drivers are subject of Directive 2002/15/EC. As concerns employed drivers who would be
excluded from the scope of this specific Working Time Directive, they may fall under the
scope of the general directive (2003/88/EC).

Article 3 sets out definitions of working time, periods of availability, place of work, mobile
worker, self-employed driver, week, night time and night work. National debates during
the process of adoption of national law revealed that some definitions were perceived as
vague or contradictory to other legislation or rules, which was a cause of delay and/or
inaccurate transposition (European Commission, 2008a). According to TNO (2006) only
four Member States had adopted the Directive by 23 March 2005: Finland, Hungary, Poland
and Slovakia. According to questionnaire responses obtained for this study, France had
also transposed the Directive by that date. Estonia, Slovenia, Sweden and UK also stated
that they did so in 2005. Austria stated the transposition happened in 2006, and Belgium,
Bulgaria, Latvia and Portugal stated it was transposed in 2007.

In its definition of “working time”, the Directive has specifically included driving,
(monitoring of) loading and unloading, assisting passengers boarding and disembarking
from the vehicle, cleaning and technical maintenance, administrative formalities with
police, customs, immigration officers etc., as well as other periods during which the driver
cannot dispose freely of his time and is required to remain at his workstation, “in particular
during periods awaiting loading or unloading where their foreseeable duration is not known
in advance”.'® Periods of availability are defined as periods known in advance with a
foreseeable duration known in advance during which the driver is not required to be at his
workstation but ‘on call’, ready to take up work when required. During double manning,
the period spent in cab while the other person is driving also counts as availability time.
See Evaluation Question 4 (Section 6.4) for an assessment of the clarity of these
definitions.

Articles 4 to 7 set out the main provisions of the Directive: the rules on maximum
weekly working times (Article 4), on breaks (Article 5), rest periods (Article 6) and night
work (Article 7). Those mobile workers, whose working hours fall within the night time
period determined by the Member State or agreed between the social partners, may work
up to 10 hours in any 24-hour period. “"Night time” is defined in Article 3 as “a period of at
least four hours, as defined by national law, between 00.00 hours and 07.00 hours”.

15 The European Agreement Concerning the Work of Crews of Vehicles Engaged in International Road
Transport

16 Finding a common definition for working time was one of the challenges in the legislative process
and a reason why road transport had not been included in the original Working Time Directive of
1993. Germany, France and the Netherlands took an extensive view on working time (in the case
of the Netherlands the time between the start and the end of the duty period) while Spain, Italy
and Belgium took a restrictive view (in the case of Belgium only driving and loading/unloading)
(Burnewicz, 1999). Depending on the definition of working time a 48h working week could easily
be exceeded. The definition finally used Directive 2002/15/EC takes a fairly restrictive view.
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Article 8 allows for derogations from the provisions of Article 4 and Article 7 “by means
of collective agreements, agreements between the social partners, or if this is not possible,
by laws, regulations or administrative provisions”. However, derogations may not result in
the in a reference period exceeding six months for calculation of the average maximum
weekly working time. Article 10 allows more favourable provisions to the protection of
the health and safety of drivers. TNO (2006) and (Eurofound, 2007) provide some insights
in the use of derogations or more favourable provisions that have been applied in Member
States:

- Overall, 23 Member States stated that they made use of derogations by means of
collective agreements and/or social dialogue: only France stated that they did not
make use of this possibility, and Italy did not provide any answer (TNO, 2006).

- Concerning night time, many countries have derogated from the definition of night
time and have used their own (already existing) definitions. These definitions vary
between Member States, only seven Member States use the definition of the Directive
(00.00-07.00). All Member States have at least a period between 01.00 and 04.00
hours in their definition of night time. Most countries follow the daily limit of 10 hours
if night work is performed, four countries (intend to) use a stricter limit (Belgium,
Czech Republic, Germany, and Spain) (TNO, 2006). Ireland, the UK, the Netherlands
and Norway allow the extension of maximum daily work hours in case of night work.
However, in Norway, none of the major collective agreements contain derogations,
as the implementing legislation gives the derogation powers to the company-level
social partners. In the UK, few companies appear to have made use of this
derogation. A survey found that one fifth of companies employing night-time drivers
had extended the night work limit, while three fifths had extended it by two hours to
12 hours. Two companies extended the limit by one hour to 11 hours. In Austria,
some agreements allow the maximum working day to be extended beyond 10 hours
in the case of night work (Eurofound, 2007).

- Concerning weekly working time, four countries (intended to) follow more strict rules
for the average working week (Belgium (38), Czech Republic (40), France (45/46)
and Spain (40)) (TNO, 2006).

- Ireland, Lithuania, Norway and the UK, make full use of the directive’s derogation on
maximum working time (as distinct from the average working time discussed in the
previous point). Collective agreements in Denmark also make full use of the
derogation (Eurofound, 2007). In Austria, the maximum working week may be
extended to 60 hours, as long as an average working week of 48 hours is not
exceeded over a reference period of 26 weeks (Eurofound, 2007). In the Netherlands,
individual employees are allowed to work a maximum of 55 hours a week on the
basis of a collective agreement that has been settled (Eurofound, 2007). Three
countries (intended to) have more strict rules with regard to the maximum weekly
working time (Belgium, Czech Republic, and France) (TNO, 2006).

- Concerning the reference period (i.e. the Directive sets out that over a period of four
months an average of 48 hours a week is not to be exceeded) two countries (intended
to) use more strict rules (Luxembourg, France). Two countries (intended to) go
beyond the 6 month possibility by derogation and use a reference period of 12
months (Czech Republic and Spain, while using a more strict average of 40 working
hours) (TNO, 2006). In the Netherlands, the implementing legislation allows
collective agreements to set a reference period of up to six months for the calculation
of average working time. Italy intended a reference periods for maximum working
time of six months in agreement with the social partners (Eurofound, 2007).

- In Finland, collective agreements use the full scope of the directive’s derogations in
relation to maximum working time and night work (Eurofound, 2007).

Article 11 sets out that Member States must lay down a system of penalties for
breaches of the national provisions adopted pursuant to the Directive. These penalties
“shall be effective, proportional and dissuasive”. Maximum penalties that were reported by
national authorities for this study range from €1,250 in Slovenia and €61,200 in Portugal
(further details are provided in Annex A, Section 9.2.1).
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Article 13 of the Directive provides that Member States must report on its practical
implementation to the Commission every two years, presenting the views of the two sides
of industry at national level. In contrast with the Driving Time Regulation, there is no
explicit legal obligation to include quantitative information in the reports. The Commission
has repeatedly encouraged the submission of quantitative data, however, it is still only
rarely submitted: the number of Member States that provided such data had increased
from two'” in 2005-2006 up to seven!® in the last reporting period. Evaluation Question 10
(Section 6.10) provides an analysis of the effectiveness of these reporting requirements.

Directive 2002/15/EC does not contain explicit provisions on co-liability as is the case for
Regulation (EC) No 561/2006. Nevertheless, some Member States have chosen to adopt
co-liability principles. Annex A (Section 9.2.2) provides more information on which parties
can be held co-liable for infringements of Directive 2002/15/EC.

5.4 Implementation of Directive 2006/22/EC

Article 2(1) of the Enforcement Directive obliged Member States to set up a system of
appropriate and regular checks, both at roadside and on the premises of transport
undertakings. Since the frequency of checks had previously varied significantly between
Member States, and since raising the requirements too quickly could place a serious burden
on the administrative facilities in a large humber of Member States (especially new Member
States), a gradual introduction of minimum requirements was introduced in Article 2(3)
(EESC, 2004). The number of checks was increased from 1% of drivers’ working days
from 1 May 2006, to at least 2% from 1 January 2008 and to at least 3% from 1 January
2010. In the reporting period 2011-2012, Denmark, Italy, Greece, Latvia and the
Netherlands did not meet the minimum threshold of 3% of drivers' working days to be
checked.

From 1 January 2012, this minimum percentage could be increased to 4% provided that
on average more than 90% of all vehicles checked are equipped with a digital tachograph.
However, since the average number of vehicles equipped with digital tachograph that were
controlled in the 2011-2012 reporting period did not exceed 56%, there are currently no
grounds for raising the minimum checks to 4% (European Commission, 2014b).

Roadside checks (Article 4) are required to be organised in various places and at any
time, and to cover a sufficiently extensive part of the road network. Inspectors should have
the capability to check the driving time of drivers over the previous 28 days and to take
the vehicle off the road immediately in the case of a serious infringement. Initially at least
15% of all checks were required to take place at the roadside, rising to at least 30% from
1 January 2008. The transitional period was intended to allow Member States time to adapt
to the new provisions (EESC, 2004). In the implementation periods 2011-2012, only
Ireland did not meet this requirement.

Checks at the premises of undertakings (Article 6) are based on past experience and
in cases where a serious infringement of the two Regulations (Regulations (EEC) 3820/85
or (EEC) 3821/85) has been detected at the roadside. Initially, at least 30% of all checks
were required to take place at the premises of the undertaking, rising to at least 50% from
1 January 2008. The higher emphasis on checks at the premises is because such checks
can cover more issues, and they can provide a picture of the extent to which a company
as a whole abides by the rules (EESC, 2004). In the reporting period 2011-2012, only
seven Member States (Cyprus, Greece, Ireland, Lithuania, Netherlands, Ireland and
Slovenia) met this minimum requirement of 50%.

Under Article 5, Member States are required to undertake six concerted roadside
checks per year. Member States are required to report on the number of concerted checks
in each year in their official monitoring (see Annex A, Section 9.3.1). In the 2011-2012

17 Slovakia and Hungary

18 Austria, Bulgaria, Cyprus, Czech Republic, Greece, Poland, Spain
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reporting period 16'° out of 18 reporting Member States met the minimum requirements
for six checks per year, and two did not (Estonia and Malta). However, 929 Member States
did not provide (quantitative) information on the number of concerted checks.

Member State shall designate a body for intracommunity liaison (Article 7). This body
shall in particular ensure coordination with equivalent bodies in other Member States with
regards to concerted checks and promote the exchange of data, of experience and of
intelligence between Member States. Further roles of the body were also defined, including
assisting the competent authorities of other Member States in cross-border investigations
and forwarding biennial statistical returns to the Commission. All Member States have
established a body for intracommunity liaison?!.

Article 9 requires Member States to introduce a risk rating system for undertakings.
The overall aim of this system is to target checks on undertakings with a poor record
concerning the compliance with the driving time. According to Bayliss (2012), all Member
States have notified the Commission of their creation of such a system. However,
responses obtained for this study show that this does not necessarily mean that all
enforcement authorities in the Member States work with a risk-rating system. Table 5-2
provides an overview in each Member State of whether a risk rating system is used by the
national authority (either a national ministry or a national enforcement authority). The
table shows that at least 17 out of the 25 Member States responding to the relevant
question use a risk rating system (the number might be higher considering that some
Member States might use a risk rating system that is not used by the authority responding
to the relevant question). A more detailed analysis of the use of risk rating systems and
their effectiveness is provided in Evaluation Question 6 (see Section 6.6).

Table 5-2: Use of a risk rating system and its information content by Member
State

If yes, what information is fed into the system?
Do you use a

risk-ratil;g Info from ALL
system? responsible authorities

Info obtained from
Comment

in your MS ST it

AT Yes ? ?

BE Yes / No Yes No [Yes = BE Labour
inspectorate; No = BE police]

CcY Yes No No

cz Yes No No

DE Yes No No

DK Yes ? ?

EE Yes Yes No

ES Yes ? ?

FI Yes Yes No

HR Yes Yes Yes

LV Yes No No

LT Yes No Yes

NL Yes No Yes

PL Yes Yes No

RO Yes No Yes

SI Yes Yes No

SE Yes Yes Yes

19 BG, CZ, DK, FR, DE, HU, IE, LV, LT, NL, PL, RO, SK, SI, ES, UK
20 BE, CY, DK, FI, GR, IT, LU, PT, SE
2L A full list of intercommunity liaison contact points is available with the most recent version being
from 2012
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If yes, what information is fed into the system?
Do you use a

risk-ratil;g Info from ALL
system? responsible authorities

Info obtained from
Comment

in your MS siher 175

UK Yes No ?

BG No - -

FR No - - Are considering to set up a

system

HU No - - Under construction
LU No - -

NO No - - Under development
PT No = -

SK No - -

CH No - -

Source: Authorities’ responses to this study’s questionnaires and interviews

Article 10 required that the Commission must submit a report analysing the penalties
provided for in Member States’ legislation for serious infringements by 1 May 2009. This
was published in 2009 (European Commission, 2009). The report showed that penalties
for serious infringements of the social legislation varied appreciably between Member
States (see earlier Section 5.2 for updated information that shows that the fine levels still
vary greatly across Member States).

Article 11(2) specifies that Member States shall establish joint training programmes
on best practice to be held at least once per year and shall facilitate exchanges of staff,
at least once per year, of their respective bodies for intracommunity liaison with their
counterparts in other Member States. Annex A, Section 9.3.2 gives an overview of all joint
training initiatives and exchange programmes that were reported for the biennial reports
by Member States in the last three reporting periods. Quantitative data on exchanges of
enforcement officers is only available for 722 Member States in the latest reporting period,
all of which comply with the minimum requirement. An indication of involvement in
exchanges in the last reporting period (without specifying the number) has also been given
by 523 Member States. Overall this indicates that most Member States are active in some
way, and most likely the Member States that report activity do comply (since only 2
exchanges are required in the two-year reporting period). Evaluation Question 8 provides
an assessment of the effectiveness of measures on administrative cooperation between
Member States.

Article 11(3) sets out that the Commission shall draw up an electronic and printable
attestation form to be used when a driver has been on sick leave or on annual leave,
or when the driver has driven another vehicle exempted from the scope of Regulation (EC)
No 561/2006. This form was established by the Commission Decision (2009/959/EU)?4. In
2007, the Commission reported that nine Member States?> had made the use of this form
mandatory, while in 15 Member States the form was non-mandatory2¢ (EC, 2007). This
issue was addressed in Article 34 of Regulation (EU) No 165/2014, which states that when
a driver is unable to use the tachograph fitted to the vehicle, as a result of being away
from the vehicle, the periods of time should be entered manually into the record sheet of
the analogue or digital tachograph. Regulation (EU) No 165/2014 further specifically states

22 AT, CZ, DE, PL, RO, ES, UK
23 FR, HU, IE, LV, NL

24 The form of attestation of activities is available here:
http://ec.europa.eu/transport/modes/road/social_provisions/driving_time/form_attestation_act
ivities_en.htm

25 | T, HU, EE, SI, ES, SK, RO, BG, PL

26 NO, AT, UK, DK, IE, LU, FI, CZ, CY, BE, NL, DE, PT, SE, LV
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that "Member States shall not impose on drivers a requirement to present forms attesting
to their activities while away from the vehicle.” Responses to questionnaires to ministries
and enforcement authorities obtained for this study show that also today there is no
coherent approach to the use of these forms (see Annex A, Section 9.3.3, for a detailed
overview of the authorities’ responses obtained to the relevant questionnaires in the
context of this study). For example, in Portugal the form appears to be the only means to
prove out-of-scope activities, while in other Member States the form is seen as a possible
means for avoiding the potentially quite time-consuming recording of out-of-scope
activities retrospectively via a digital tachograph (which allows the retrospective recording
of activities). Enforcement authorities from the Netherlands expressed in the CORTE
enforcement meeting that they do not require any proof for out-of-scope activities that go
back to before the last daily or weekly rest, referring here to Article 6(5) of the Regulation,
which states that a driver is required to record his non-driving activities (such as ‘other
work’ or driving an out-of-scope vehicle) “"since his last daily or weekly rest period” — a
point that is also noted by Norway in the questionnaire responses. In Slovenia it therefore
appears to have been made clear that such forms are required for national drivers only,
while non-national drivers can also provide other proof.

The use of the form of attestations is topic of Guidance Note 5, which is further discussed
in Evaluation Question 4 (see Section 6.4).

55 Supporting measures

In accordance with Article 22(4) of Regulation (EC) No 561/2006, the European
Commission shall support dialogue between Member States concerning national
interpretation and application of this Regulation through the Committee on social rules in
road transport. The Committee was established to serve as a forum for Member States,
the Commission and the EU stakeholders to examine the cases of diverging understanding,
application and enforcement of the provisions. It has resulted in the publication of eight
Guidance Notes on implementation and enforcement. Guidance notes provide comments
on certain provisions of the Regulation with the aim to improve efficiency, effectiveness
and consistency in the enforcement of these rules across the EU. Further six Clarification
Notes have been published regarding the application and implementation of a number of
provisions of Regulation (EC) No 561/2006, as well as a Commission Recommendation on
guidelines for best enforcement practice concerning checks of recording equipment to be
carried out at roadside checks and by authorised workshops (2009/60/EC). Evaluation
Question 4 (see Section 6.4) that assesses how these clarifications have improved the legal
certainty of the rules and their uniform application. Annex A, Section 9.4, provides an
overview and short description of the available Guidance and Clarification Notes.
Information on the uptake of the guidance provided in the Notes across the Member States
is not available as no official reporting requirement exists.

The Commission also co-financed TRACE (Transport Regulators Align Control
Enforcement), which aimed to develop a harmonised training format for enforcers. This
was in recognition of the need to improve the consistency between approaches to
conducting controls and to the training of control officers. Its main output was the manual
containing simplified explanations and guidance on the application of the main provisions
of Regulation (EC) No 561/2006. Responses the this study’s questionnaire showed that out
of 25 responding national enforcement authorities, eight authorities?” had partially taken
up TRACE, eight?® had completely taken up TRACE, three?® did not take it up and six3°
respondents did not know. Annex A, Section 9.4.2 provides a more detailed overview of
the responses obtained in this study’s stakeholder consultation and also shows the
respondents view on the impact TRACE has had on the effectiveness on enforcement
activities. The effectiveness of enforcement measures is furthermore explored in Evaluation
Question 6 (see Section 6.6).

27 National enforcement authorities from BE, CY, DE, GR, HU, PL, SE, SI
28 National enforcement authorities from CZ, LT, LU, LV, NL, NO, RO, SI
29 National enforcement authorities from BE, CH, HU
30 From national enforcement authorities from CR, EE, FI, LU, SI, SK
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Another EU co-financed project called CLOSER (Combined Learning Objectives for Safer
European Roads) is currently ongoing, and aims to contribute to further enhancement and
harmonisation of enforcement and compliance with the social rules in road transport.

Furthermore, the rules of the Court of Justice of the European Union that pertain to earlier

legislation remain relevant as guidance on key provisions carried over into the current
legislation3t,

31 http://ec.europa.eu/transport/modes/road/social_provisions/driving_time/doc/european-court-

judgements.pdf
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6 ANSWERS TO THE EVALUATION QUESTIONS

This section sets out in turn, analysis for each of the evaluation questions presented under
the general evaluation headings of effectiveness, relevance, efficiency, coherence and EU-
added value.

6.1 Relevance: To what extent a set of uniform rules for drivers' work
organisation and their uniform enforcement is a relevant and
proportionate tool to address the risks of the sector?

To what extent a set of uniform rules for drivers' work organisation and their uniform enforcement
is a relevant and proportionate tool to address the risk, identified at the time, of:

a) an unlevelled playing field for drivers and transport operators;
b) deterioration in the driver's working conditions;

c) deterioration in road safety?

The evaluation of relevance first considers whether the adoption of a uniform set of rules
and their uniform enforcement was relevant and proportionate to address the risks
identified at the time. Consideration is also given to whether these specific risks are still
relevant today and will still be relevant in the future.

The analysis is presented in three sub-sections according to the three risks identified in the
evaluation question.

6.1.1 The risk of an unlevelled playing field

The social legislation was adopted in order to address the risk of an unlevelled playing field
arising due to the ineffective and uneven enforcement of the previous legal framework (as
discussed in Section 3.2). Uniform and effective enforcement is needed, since non-
compliance gives undue competitive advantage to those breaking the law (ETSC, 2011).

The rules were therefore directly relevant to the identified problem, since they aimed to
define minimum requirements for enforcement across all Member States - thereby
ensuring a level playing field and safeguarding fair competition between undertakings. The
proportionality of this approach is confirmed by the form of the problem itself, which by
definition is a matter of public policy that (i) transcends national boundaries, and (ii) may
not be the first priority of the industry in every situation, particularly in conditions of harsh
competition.

However, the road social legislation directly addresses the general risk of unfair competition
only to a limited extent, because other factors (as reviewed in Section 5.1) are the main
causes for an unlevelled playing field in the road transport sector. Importantly, there are
considerable cost differentials among EU Member States - especially in terms of wage levels
and taxes - that create unequal market conditions. In addition, market competition in the
road transport sector has become increasingly intense due to various developments that
are external to the social rules (including in particular the enlargement of the EU and the
economic downturn).

This means that the external factors that contribute to the risk of non-compliance and
distorted competition have intensified compared to the situation when the rules were
adopted - these developments are reviewed in detail in Evaluation Question 9 (see Section
6.9). This implies that there is a greater need to guard against an unlevelled playing field,
since more intense competition gives rise to additional pressure for transport operators to
look for ways to reduce their costs - including through infringing the road social legislation.

Numerous reports have identified the risk of conflicts of interest between respecting driving
and working time rules and the commercial pressures faced by companies to reduce their
costs, e.g. (OSHA, 2010); (ETSC, 2011); (TRT, 2012); (AECOM, 2014b); (Broughton et al,
2015). This strongly suggests that in the absence of the clear and fair rules and their
effective enforcement, the problem of an unlevelled playing field would be greater.
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These developments can also be considered along with the fact that ensuring fair
competition has been an important part of the EU’s work ever since it was set out in the
Treaty of Rome in 1957. Therefore, the identified problem of an unlevelled playing field
that the social legislation seeks to address is still a clear concern and the road social
legislation can be seen as a necessary part of a wider, comprehensive framework to
address the risk of uneven competition arising in the road transport market.

In conclusion, driving and working times are not the only elements that affect a level
playing field. An unlevelled playing field can emerge from more general market conditions,
such the cost differentials between Member States (especially in terms of wage levels and
taxes). In addition, intensified competition has created downward pressures on profits and
wages, which further exacerbates the risks of an unlevelled playing field. These
developments demonstrate that without the social rules, there would be an even higher
risk of an unlevelled playing field arising from divergences in (or excessive levels of) driving
and working times. Hence, the road social legislation can be considered relevant and
proportionate to target the risks that are controllable within its scope.

6.1.2 The risk of deterioration in the drivers’ working conditions

A second risk identified at the time of adoption was the possible deterioration in the social
and working conditions of drivers. Improved compliance with the road social rules (ensured
through better enforcement and clearer provisions) was expected to address this issue
(see Section 3.2 for a more detailed discussion).

The road social legislation targets specific factors that contribute to overall working
conditions — as discussed Evaluation Question 11 (see Section 6.11) - which are mainly
related to working hours and resting periods, which have direct impacts on drivers' fithess
for driving, the fatigue and stress to which they are subject, and subsequently their health
and safety.

In this regard, reports on the status of the sector indicate that the potential risk factors to
drivers working conditions are increasing, which in turn indicates the continued relevance
of the problem today. For instance, Tassinari et al (2014) highlighted continued issues of
above-average levels of long, atypical and irregular working hours reported by professional
drivers when compared to other sectors, demonstrating that high levels of protection are
needed to prevent further deterioration of their working conditions. Drivers have been
increasingly subject to greater work demands, along with a loss of autonomy, which poses
the risk of unhealthy stress levels and potentially a range of stress-related illnesses
(Broughton et al, 2015). There are also further knock-on consequences of drivers’ fatigue,
which is found to be associated with various adverse health effects such as cardiovascular
diseases, retirement on grounds of disability, subjective fatigue and chronic sleeping
problems (Broughton et al, 2015). Other studies find that lack of sleep is associated with
health problems such as diabetes, hypertension, cardiovascular diseases, obesity and
increased cholesterol (although the causal links are not clear) (Energy Institute, 2014).
The risk of deteriorating working conditions also negatively affects the image and
attractiveness of the driving profession, leading to driver shortages and a risk of higher
pressure on the drivers that remain (Broughton et al., 2015) (TRT, 2013), (Lodovici et al.,
2009).

Overall this shows that the problem is still relevant today, and the factors affected by the
social legislation (mainly related to issues of fatigue and stress and to the drivers' health
and safety) constitute important parts of the overall spectrum of issues. By providing a
legislative discipline for driving and rest times, EU social rules directly affect risk factors of
fatigue and stress and is therefore considered a fully relevant and proportionate tool to
address the risk of deterioration of working conditions regarding excessive working and
driving times, and insufficient rest periods.

As will also be discussed in Evaluation Question 11 (see Section 6.11), there are a host of
factors outside the scope of the social legislation that contribute to the overall working
conditions of drivers - including lack of promotion opportunities, congestion, fear of
violence, unsafe vehicle conditions, exposure to dangerous chemicals, poor road or
weather conditions and others. As such, the social legislation cannot be a relevant tool to

39



Ex-post evaluation of social legislation in road transport and its enforcement

address all risks, since it mainly targets the working and driving time, but these are
nonetheless extremely important issues in the overall picture.

Related to the scope, there are several aspects of working conditions that are indirectly
related to the social legislation - i.e. they are not controlled within its scope but may
interact with the social legislation to have an impact on working conditions. In particular,
various reports note that working conditions have deteriorated with respect to issues such
as inadequate resting facilities, long periods of work away from the drivers’ home base,
difficult work-life balance and increasing time pressure (European Parliament, 2014), (TRT,
2013), (ETF, 2012). The interaction of these variables with the social legislation and their
impact on working conditions is covered in Evaluation Question 11 (see Section 6.11).

In summary, the social legislation is a means to contribute to improving the working
conditions of drivers in several specific and important areas, but it still needs to work in
concert with other legislation to ensure the adequate coverage of all dimensions of working
conditions. Moreover, as discussed above, the intensified competition and developments
in job demands in the sector suggests that without the road social legislation, there would
be an even greater risk of deterioration of drivers’ working conditions.

6.1.3 The risk of deterioration in road safety

A third key area was linked to the possible deterioration in road safety due to drivers’
fatigue, which represents a risk factor for accidents, in particular when it is caused by long
working hours and sleep restriction (Smolarek and Jamroz, 2013).

Driving is highly susceptible to fatigue because it involves many of the skills that are
impaired by fatigue, such as vigilance (DfT, 2014). Numerous studies provide strong
evidence linking fatigue of drivers to increased accident risks (ETSC, 2011), (SWOV, 2011),
(Smolarek and Jamroz, 2013), (Stutts et al, 2003), (Knauth, 2007). This demonstrates the
relevance of the social rules as a means to ensure road safety. Although the typical
representation of fatigue in official road accident statistics may be around 3% or less, the
actual contribution of fatigue is hidden by systematic under-reporting (Aworemi et al.,
2010)3.

Evidence from the literature suggests that in the absence of the road social rules, the
problem of fatigue among drivers should be expected to be considerably worse. Indeed,
there are numerous reports of drivers continuing to drive despite excessive self-reported
levels of fatigue (ETF, 2012); (Broughton et al., 2015); (Goldenbled et al, 2011); (Fourie
et al, 2010).

The pressures are equally relevant to goods and passenger transport:

e For drivers of goods vehicles, there is pressure to deliver goods to schedule - if
they fail to meet such schedules the transport operator may have to compensate
the client for delays incurred (ETSC, 2011). This situation encourages drivers to
flout the rules in relation to rest times so that they can deliver on time and remain
competitive (ETSC, 2011).

e Inthe passenger transport sector, fatigue is considered a problem both for coach
drivers (due to long driving distances on motorways) and bus drivers (given the
amount of distractions and high level of concentration needed) (DfT, 2014).
Pressure often comes from the passengers who may not understand why their
driver needs to take scheduled breaks and may require compensation (SVBF, 2015).

All of this has clear implications for road safety — both of the drivers themselves and other
road users (due to the higher mass of HGVs and buses/coaches, accidents tend to be more
serious and most of those killed are other road users (ETSC, 2013); (Panteia, 2014)). This
demonstrates that continued regulation of working and driving times, along with rules
requiring effective enforcement, are still fully relevant to directly addressing risk factors of

32 For example, where it is not conclusive that fatigue was the cause the accidents may be recorded
as some other factor (e.g. inattention). Drivers may also not be willing to admit to fatigue in case
this constitutes reckless driving etc
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fatigue and stress, which in turn are important to ensure a high level of road safety. The
rules can be considered proportionate when looking at the risks involved, especially the
fact that collisions that are caused by fatigue are usually more severe than other types of
accidents and that a greater proportion of them are fatal (Akerstedt and Haraldsson, 2001).
In addition, professional drivers undertake more long journeys, drive more often under
time pressure and are more likely to carry out distracting tasks while driving (ETSC, 2011).

At the same time, many important factors that influence fatigue are not covered in the
road social legislation. For example, it is not just the amount of sleep but also the quality
of sleep that is important, as it has a direct effect on alertness and the ability to drive a
vehicle safely (Hanowski et al, 2003); (ETSC, 2011). Medical aspects - in particular, sleep-
related disorders that are prevalent among commercial drivers - can also reduce the
quality of sleep for some drivers even if they have appropriate time and place to rest
(Hakkanen et al, 2000). Irregular sleep schedules between work periods have been found
to generate long episodes of staying awake (Philip et al, 2002).

The increased risk of fatigue is influenced by a combination of other factors - in isolation,
a set of simple limits on work and rest hours cannot take into account the impact on fatigue
of operational factors such as differences in workload (e.g. the number of times a driver
has to unload per shift), working conditions (e.g. driving in fine conditions versus icy
conditions), and personal factors, such as age, health, and domestic and social activities
(Fourie et al, 2010). All of this also points to a need to consider factors outside of the scope
of the social legislation in order to provide comprehensive protection from the impaired
performance caused by fatigue.

6.1.4 Summary and conclusions

This Evaluation Question has analysed whether a set of uniform social rules is a relevant
and proportionate tool to address the three risks of: 1) an unlevelled playing in the
transport market, 2) deterioration in social and working conditions of drivers and 3)
deterioration in road safety levels. For all three risks, it is concluded that the social
legislation is a relevant and proportionate tool. This is due both to the nature of the risks
- which arise from uneven and ineffective enforcement, and hence by definition can only
be addressed by uniform rules transcending national boundaries — as well as developments
in the market that make it more important than ever to control the risks, which have
intensified compared to the situation when the legislation was first adopted.

In particular, market competition in the road transport sector has become increasingly
intense and this exacerbates the risk of non-compliance by undertakings or drivers who
are under greater pressure to remain competitive. This means that the external factors
that contribute to the risk have intensified compared to the situation when the rules were
adopted, which in turn implies that there is a greater need to guard against them. In the
absence of the rules and their effective enforcement, there would be greater problems of
an unlevelled playing field, as well as deteriorating working conditions and road safety.

For all three risk areas, it was also identified that the road social legislation targets only
part of the full spectrum of factors that contribute to the risks and problems, showing that
the rules need to work in concert with other legislation in order to provide comprehensive
coverage.

6.1.5 Recommendations

The road social legislation is valuable because it provides unambiguous upper limits within
which organisations must work. Although it is clear that the current scope of the road social
legislation does not include many relevant factors, it is also clear that the best approach
to deal with these risks may not necessarily be to try to incorporate them into the working
and driving hours rules.

One approach is to consider that the rules should be complemented by flexible instruments
that manage risks at a level appropriate to the specific needs of the operators/drivers
serving different industries and customers. Examples of these other instruments that have
been suggested include: awareness-raising, voluntary commitments and in-vehicle fatigue
detection and warning systems (ETSC, 2011); (Fourie et al, 2010). A small number of
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proactive operators use additional strategies, such as fatigue management training and
education for drivers, to enhance the extent to which the operation is protected from
fatigue risk (Fourie et al, 2010).

Best practice examples indicate the use of fatigue risk management systems, which take
hours of work limits as a basis but apply multiple layers of control rather than relying on a
single approach (Energy Institute, 2014). Accordingly, hours of work limits should be
supported by additional layers of defence against fatigue using risk-management
approaches that are customised to reflect the nature of the industry/operations (Energy
Institute, 2014).

Looking at the regulatory approaches taken in other sectors could also be informative. For
instance, the Railways and Other Guided Transport Systems (Safety) Regulations (ROGS)
require train companies to make arrangements to ensure train drivers do not drive or carry
out other safety critical duties when they are fatigued.

The study team therefore recommends that further work should investigate the optimal
tools that could be used to address risk factors outside the current scope of the social rules,
in order to better support the achievement of their overall objectives.
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6.2 Relevance: Is the current scope of application of the legislative
framework relevant in the context of the road transport market
developments?

Is the current scope of application of the legislative framework (including a system of exemptions
and national derogations) relevant in the context of the road transport market developments,
including modern complex employment arrangements? If not, what are the points of concern and
why?

This evaluation question assesses whether the scope of the road social legislation is still
relevant in the context of market developments. The analysis is presented in three sub-
sections according to the different aspects of the scope regarding: vehicles and transport
operations; drivers; and allowed exemptions and derogations.

6.2.1 Scope regarding vehicles and transport operations

The scope of road social legislation in terms of vehicles and transport operations covered
is defined in Article 2 of Regulation (EC) No 561/2006. The legislation applies to “carriage
by road” of:

i) Goods where the maximum permissible mass of the vehicle, including any
trailer, or semi-trailer, exceeds 3.5 tonnes, and

i) Passengers by vehicles which are constructed or permanently adapted for
carrying more than nine persons including the driver, and are intended for that
purpose.

The scope of Directive 2002/15/EC is directly and explicitly linked: Article 2(1) of the
Directive specifies that the Directive applies to ‘mobile workers participating in road
transport activities covered by Regulation (EC) No 561/2006'. The following sections
discuss the scope of goods and passenger vehicles in turn.

6.2.1.1 Goods vehicles

The scope of the social legislation includes vehicles exceeding 3.5 tonnes, which essentially
covers all goods vehicles except light commercial vehicles (LCVs, or vans). Hence, the
relevance of the scope is analysed by considering whether it is still relevant and
proportionate to exclude vans, given the market developments to date.

A specific concern is that vans represent an increasing number of vehicles on the road -
and hence an increasing number of drivers (ETSC, 2014). It is therefore worth considering
whether vans should be included in road social legislation by looking at the relevance of its
objectives to this segment, in terms of safety, working conditions and alleviating
competitive distortion.

Per kilometre travelled, the safety of vans is generally better than that of the entire vehicle
fleet (ETSC, 2014). Despite this, there has been an increase in accidents recorded in some
countries in recent years (Belgium, Germany, Spain) - partly due to the design of the types
of vans typically used for deliveries and the type of drivers employed (often less
experienced or without necessary professional training). The main contributory factors to
safety risks of vans therefore include many things outside of the scope of the social
legislation - in particular, driver training, roadworthiness, speed limiters, load securing etc.
As such, it is not clear that the social legislation is the most relevant tool to address the
safety risks of vans.

There is also mixed evidence as to the extent to which fatigue is a problem for van drivers
in Europe. For example, an investigation in the UK found that van drivers are 23% more
likely to be fatigued in crashes compared to other road users; however, when viewed
relative to their share in the fleet there were fewer van drivers assigned to fatigue-related
contributory factors than would be expected (AXA, 2014). Data for Germany show that
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fatigue is a contributory factor to van collisions in 4% of cases on motorways?33 (compared
to 6% for cars) and in 1% of cases on rural roads (the same proportion as cars) (VDA,
2010).

Yet, considering that Member States have typically implemented their own national drivers’
hours restrictions for vehicles <3.5t, which are typically based on the limits established in
the road social legislation (Danklefsen, 2009), the relevance of explicitly extending the
rules to vans as a means to reduce fatigue seems limited. Indeed, in some Member States
the national rules for vans are even stricter than for HGVs34, In fact, levels of fatigue as a
whole are similar for LGV drivers and HGV drivers, despite the fact that EU drivers’ hours
rules apply to HGVs and are enforced by tachographs whereas only domestic hours rules
apply to vans with less stringent enforcement (due to the absence of tachographs on vans)
(Danklefsen, 2009). The data also suggests that for drivers of vans it is common for the
fatigue to have occurred without exceeding the regulated hours limits (Danklefsen,
2009) - meaning that it is not necessarily excessive driving and working times that are the
most important underlying causes of fatigue. Rather, the more important root cause of the
fatigue of van drivers seems more clearly linked with the demands of the job such as the
pressures of keeping to schedules, increasing traffic, and a higher proportion of drivers’
working time taken up by non-driving activities (ETSC, 2014). ETSC (2014) report that
competition in the transport of goods using vans and a relative lack of regulation (in
general, not pertaining to social legislation in particular): “has led employers to bypass
rules, and this has affected the working conditions of van drivers”.

In summary, extending the social legislation to cover vans will not address all of the safety
risks pertinent to these vehicle types. However, given the increasing share of such vehicles
on the roads and the competitive pressures that the drivers are subject to, application of
the road social legislation may contribute to reducing the health and safety risks, especially
if this is done in concert with the extension of other legislation such as driver training.

6.2.1.1 Passenger vehicles

In the passenger transport sector, the scope of the legislation excludes vehicles that carry
fewer than nine persons including the driver - i.e. drivers of smaller segment vehicles,
such as taxis, car hire vehicles, or company car vehicles. Such drivers frequently face
fatigue issues due to extended driving and/or working hours (RoSPA, 2001) (Lim, 2015).

It may therefore be argued that extending the rules to these smaller vehicle classes is
relevant. However, the impact of fatigue on the concerned drivers’ safety (or road safety
in general) is likely to be less significant compared to bus or coach drivers, for the following
reasons:

- Concerned drivers predominantly operate in urban environments where the risk of
falling asleep is lower (RoSPA, 2001) and travelling speeds are lower;

- The respective vehicles are, per definition, lower capacity and lower vehicle mass;
as a result, the severity of accidents tends to be lower (since the kinetic energy of
the vehicle is smaller) (Panteia et al, 2014).

- Many drivers have work breaks that interrupt their driving, end their shift at their
home base, and sleep in their own beds at night (ILO, 2005).

At the same time, various studies over the years have revealed a lower level of concern
among taxi drivers with regard to sleepiness and driving risk — in part due to lower
awareness, as well as risk-taking behaviour or optimism bias concerning their ability to

33 Whereas speeding is identified as a factor in 31% of cases

34 For example, Austria applies more stringent requirements (max. 8 hours per day instead of 9). In
Germany the requirements for LGVs between 2.8 tonnes and 3.5 tonnes maximum authorised
weight are the same as for heavy goods vehicles but the requirements for lighter LCVs of up to
2.8 tonnes are more stringent than for HGVs (similar to Austrian LCV requirements) (Danklefsen,
2009)
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drive fatigued (DaCoTa, 2012), (ILO, 2005). This suggests that a proportionate tool (rather
than applying strict regulations) is to raise awareness in the relevant sectors.

The working times of employed taxi drivers are subject to the general working time rules
(Directive 2003/88/EC). At the same time, self-employed taxi drivers remain outside of
the scope of this Directive which also only concerns working time rules as opposed to
driving time. Only some Member States, such as Austria, have opted for national collective
agreements that also regulate the driving times (in Austria, these are largely in line with
Regulation (EC) No. 561/2006) (WKO, 2009). As such, also the UK Society for the
Prevention of Accidents believes that a review of the driving and work hours of drivers of
taxis and private hire vehicles should be conducted to see whether a better protection of
taxi drivers is relevant. It is argued that many such drivers work very long shifts, and
possibly have more than one job, so work a shift as a taxi driver after completing a shift
in some other job. It is also argued that even though these drivers do not drive for all of
their shifts and may in fact spend more time waiting for fares than actually driving, it is
unlikely that they are getting good quality rest during these 'waiting' periods. Furthermore,
taxi and private hire vehicles take long distance fares, and sleep-related crashes can occur.
If accidents happen on urban roads, there is furthermore a higher likelihood that
pedestrians or other vulnerable road uses (i.e. cyclists) are involved. (RoSPA, 2009)

Quantitative evidence relating to the level of fatigue among drivers of passenger transport
vehicles outside the scope of the social rules could however not be identified. Similarly,
specific trends in accidents for such vehicles was not available - most data sources do not
distinguish between regular passenger cars and taxi/car hire vehicles (e.g. (ADAC, 2015)
or (CARE, 2015)), and so no conclusions concerning the taxi/car hire market specifically
can be derived.

On the one hand, the risks affecting the drivers of taxis and private hire cars appear lower
than for drivers that are already in-scope of the road social legislation. Also, stakeholder
responses do not suggest significant demand from stakeholders to include the category of
smaller passenger transport vehicles. While some drivers of taxis and private hire cars may
still be subject to the provisions of the general Working Time Directive or even more
comprehensive provisions set out on the national level, the extent of coverage of these
drivers in unclear.

On the other hand, the fact that risks appear lower does not mean that they are negligible.
Any quantitative evidence of such risks and their extent could however not be identified,
but literature suggests that there are some specific risk factors that also lead to high levels
of fatigue among drivers of taxis and private hire vehicles.

It is therefore concluded that, as a first and most proportionate tool, awareness-raising or
codes of conduct would be a good first step to mitigate risky behaviour among these
drivers. If this approach proves inadequate then more stringent rules such as the social
legislation could be considered.

6.2.2 Scope regarding drivers

I\\

The scope of Directive 2002/15/EC in terms of drivers is all "employed” mobile workers.
Since March 2009 this also includes self-employed drivers. This is in contrast to the more
general working time rules (as set out in the Working Time Directive (2003/88/EC)) that
do not apply to self-employed persons in order to guarantee their own entrepreneurial
freedom (EC, 2008c). As described in more detail in Evaluation Question 17 (Section 6.17)
the scope of Directive 2002/15/EC in terms of drivers is therefore in line with the scope of
Regulation (EC) No 561/2006, which has covered all drivers since its entry into force.

The overall disadvantages and advantages of inclusion or non-inclusion of self-employed
drivers within the scope of the Directive 2002/15/EC were seen to be mixed (EC, 2008c):
On the one hand, working time rules were seen as having positive impacts on health, safety
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and working conditions of drivers. On the other hand, working time rules were also seen
to bring negative side-effects, such as loss of salary, shortage of drivers and increase in
costs. This would be especially relevant in case of self-employed drivers whose
entrepreneurial advantages lie in being able to make their own decisions concerning
working time. However, as stated in Section 5.4.1, prior to 2009 it was observed that
companies within the EU-15 had started to convert workers’ contracts to “false self-
employment”, hereby undermining the objectives of Directive 2002/15/EC and
endangering the health, safety and working conditions of the concerned drivers. Extending
the scope to self-employed drivers was seen at the time to be a relevant and proportionate
means to mitigate such developments. Given the increasing cost pressure on transport
undertakings that incites (false) self-employment in order to cut labour costs -a
phenomenon that was increasingly observed for example in France, after the financial crisis
(see Section 5.1.4) - the inclusion of self-employed drivers can still be seen as a relevant
measure to avert driver's fatigue resulting from working excessive hours.

In more recent years, above-mentioned cost pressures in the transport sector have also
led to an increased use of complex employment arrangements, such as (cross-border) sub-
contracting chains or temporary contracts (see Section 5.1.4). While in such settings the
argument concerning the positive impact of the rules on health, safety and working
conditions of drivers remains relevant, the enforcement of the rules becomes increasingly
challenging. Maintaining correct records of working time is already in case of ‘simple’ self-
employed difficult to prove. For (cross-border) sub-contracting chains, the retracing and
proving of a drivers activities over longer periods of time is all the more difficult. Also,
more generally, simply identifying the employing companies and carrying out checks at
their premises becomes difficult (as highlighted by Swedish and Belgian enforcement
authorities in this study’s stakeholder questionnaire). As such, drivers under these
employment arrangements are at higher risk of infringing the rules — whether this may be
in their own interest, in the interest of the employer or unintentionally (e.g. due to a lack
of record keeping and the ability to retrace their activities). The scope of road social
legislation in terms of covering all concerned drivers is therefore all the more relevant
today.

Figure 6-1 shows the views of the different stakeholder groups that were consulted for this
study on the topic. While not more than 25% of any stakeholder group sees road social
legislation to be inadequate in view of modern employment structures, opinions as to
whether they are actually adequate are mixed. Unions show the clearest agreement, which
is likely to reflect the relevance of working time rules with regards to ensuring the health,
safety and adequate working conditions of drivers. However, national authorities are more
reserved, which is likely to stem from the difficulties in enforcement, as raised by the
Swedish enforcement authority and also supported by the Belgian enforcement authority
(see above). The latter also commented that cross-border employment by foreign
companies became “the rule”. As a result, authorities are increasingly dependent on the
cooperation of the relevant authorities in other Member States.

Figure 6-1: Response by different stakeholder groups to the question: In your
opinion, is the current road social legislation adequate in view of changing
employment structures?

B Strongly agree @Slightly agree ONeutral ©Slightly disagree #®Strongly disagree

Enforcers 5 | 8 | 3 14

Ministries 3 [ 7 0

Unions 12 10

Undertakings 108 | 334 [ 80 ¥#oo#
0% 25% 50% 75% 100%

Source: Stakeholder questionnaires
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In summary, the scope of road social legislation to include self-employed drivers appears
to be still relevant today. The needs of such drivers in terms of health, safety and working
conditions are the same as for employed drivers. However, cost pressures combined with
the high probability that non-compliance remains undetected puts them at a higher risk of
infringing the rules.

The same argument applies to drivers subject to complex employment arrangements (such
as temporary contracts and/or (cross-border) subcontracting chains), whose activities are
difficult to retrace for enforcement authorities. Also here, the risk of infringing the rules is
comparatively higher with adverse effects on their health, safety and working conditions.
Consequently, their coverage under the road social legislation is relevant today.

6.2.3 Scope of exemptions

Regulation (EC) No 561/2006 contains specific exemptions (in Article 3) - this defines
nine types of vehicles/ their types of uses for which the Regulation does not apply.

Exemptions refer to very specific vehicles or transport operations for which competitive
pressures on the activity of driving can be considered as insignificant since they fall into
one of the following categories of vehicle types (as discussed in more detail in Evaluation
Question 5):

¢ Vehicles of very specialist nature (e.g. vehicles with a maximum authorised
speed of less than 40 km/hr (Article 3(b)), vehicles with a historic status (Article
3(i)) that are typically very rare (see for example RSA (2009)).

e Vehicles carrying out operations in the public interest (e.g. emergency
services or fire services (Article 3(c)), in emergencies or rescue operations (Article
3(d)), specialist vehicles used for medical purposes (Article 3(e)) or for non-
commercial purposes (Article 3(h)).

e Vehicles covering short distances travelled or that operate within the restricted
areas (e.g. Article 3(g) - vehicles undergoing road tests for technical development,
repair or maintenance purposes).

Given these definitions of exemptions, the extent to which concerned vehicles are subject
to competitive pressures can be seen to be very limited. Also, there are no market
developments that could be identified to have significant impact on the scope of the
exemptions or their adequacy. However, two specific exemptions are worth further
discussion:

Concerning Article 3(a) that exempts vehicles used for passenger transport with routes
not exceeding 50 kilometres, there were relevant developments in terms of deregulation
of the market (see Evaluation Question 5) that introduced competitive pressures in the
market. However, such developments had already taken place before 2007 which allowed
the introduction of Article 15 in Regulation (EC) No 561/2006. It obliges Member States to
“ensure that drivers of [these] vehicles are governed by national rules which provide
adequate protection in terms of permitted driving times and mandatory breaks and rest
periods”. With this addition, the potential adverse effects of this exemption on the
achievement of the objectives of road social legislation were mitigated. The scope of Article
3(a) can therefore still be seen to be adequate.

Concerning Article 3(f) that exempts specialised breakdown vehicles, a potential loophole
has been identified: According to authorities from Denmark and Belgium3> specialised
breakdown vehicles can be acquired and used for other means of transport. The Danish
police report cases of this occurring however, the extent of this practice is not known.

It can be noted that the drivers exempted from the driving time regulation would still be
subject to the working time rules, as set out in the Working Time Directive (2003/88/EC)
where they are not self-employed.

35 respectively via their survey response and during a study visit
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6.2.4 Scope of derogations

Regulation (EC) No 561/2006 provides also in its Article 13 for specific national derogations
from the driving times and rest periods (Articles 5 to 9 of the same Regulation) provided
the transport/drivers concerned meet either of two main conditions:

1. Either: That they are restricted to those elements that are not subject to
competitive pressures. Since the absence of competitive pressures means that
there is less pressure for excessively long driving times, the Regulation was
considered less relevant than the more general working time rules for mobile
workers in Directive 2002/15/EC, which still applies to all drivers that are
derogated from Regulation (EC) No 561/2006 (see Evaluation Question 17, Section
6.17 for a further discussion).

2. Or: That the transport concerned is limited in terms of scope and/or
geographical area. The extent of such derogations should be reduced to a
minimum and justified only on account of their light weight or size, short distance
travelled, or public interest (European Commission, 2001a).

As such, if these conditions are still satisfied the scope of the derogations can be seen to
be still relevant - moreover since the working time rules for mobile workers (Directive
2002/15/EC) which limit the overall working time and therefore the level of fatigue of a
driver (or a worker that carries out driving as ancillary activity) still apply. In the following
it is therefore assessed whether the two conditions above are still satisfied, given ongoing
market developments.

For most (15 out of 17) derogations the nature of the activity clearly remains non-
competitive or limited. The derogations can therefore be seen to be still relevant and
adequate today (discussed further below).

For four of these derogations, driving is only an ancillary activity to the main activity of
the driver or the business, meaning that it is typically carried out over shorter times and
unlikely to be directly subject to competitive pressures. This in turn means that the
application of the Regulation would likely be an excessive (disproportionate) tool to
manage their driving time as compared to the working time rules (Article 13(g) - vehicles
used for driving instructions; Article 13(j) - vehicles that transport circus or funfair
equipment; Article 13(k) - vehicles with the primary purpose of acting as an educational
facility when stationary; Article 13(m) - vehicles transporting money). No complaints or
issues with the use of these derogations were raised by consulted stakeholders or found in
the literature.

Nine other derogations are, per definition, limited in their geographic reach. As a result,
services are provided only locally, have minor impact on the market and driving is, as a
result, frequently an ancillary activity only (Article 13(b) - agricultural vehicles within a
radius of up to 100km, Article 13(c) - agricultural tractors within a radius of up to 100km;
Article 13(d) - vehicles by universal service providers within a 100km radius; Article 13(e)
- vehicles operating exclusively on islands not exceeding 2,300km?; Article 13(f) - vehicles
up to 7.5t propelled by means of natural or liquefied gas or electricity within a 100km
radius; Article 13(l) - vehicles used for the milk collection from farms; Article 13(0) -
vehicles used exclusively inside hub facilities; and Article 13(p) - vehicles used for the
carriage of animals within a radius of 100km).

Two derogations specifically refer to non-commercial activities or to activities carried out
by public authorities (Article 13(a) - vehicles by public authorities that “do not
compete with private transport undertakings”, Article 13(i) - vehicles for the non-
commercial carriage of passengers). As such, they are not subject of competitive pressures
and there is less pressure for excessive driving times. Consequently, the objectives of road
social legislation are not seen to be in danger.

Concerning Article 13(n) that derogates vehicles used for carrying animal waste or
carcasses no market developments can be identified that would impact on the relevance
of this derogation. As mentioned in Evaluation Question 4, a Belgian enforcement authority
raised some uncertainty regarding the wording of the derogation, however, the relevance
of the derogation itself was not put into question.

48



Ex-post evaluation of social legislation in road transport and its enforcement

From the above it appears that only the derogation provided in Article 13(h) needs to be
questioned in terms of its relevance. The article derogates vehicles (such as used in
connection with sewerage, water, gas etc.) that were used for the provision of state-
controlled services. Many of such activities had however been privatised. Ongoing
liberalisation of these markets has resulted in many activities that are today also carried
out by private companies, which has resulted in competitive pressures. However, this
pressure is more closely related to the main activity of the service provider than to the
ancillary activity of driving. As a result, the derogation is seen to be still relevant.

Since 2009, Article 8(6a) of Regulation (EC) No 561/2006 furthermore provides a
derogation to the resting time provisions for international passenger transport services
under specific conditions, called the 12-day rule. The impacts of the 12-day rule were
recently assessed in (EC, 2014c). No concrete indication of a real negative effect on road
safety was identified and the overall concept of the derogation was acknowledged as
valuable - resulting in the Commission not considering it appropriate to propose any
amendments to the derogation. As shown in Evaluation Question 3, also stakeholder inputs
obtained for this study confirm the continuous relevance of increased flexibility in the
passenger transport sector and therefore the 12-day rule.

In summary, the scope of the existing derogations can be seen to be still relevant today.
Whether the scope of derogations should be extended in order satisfy the needs of the
market is discussed in Evaluation Question 3.

It can be noted that the drivers that are subject to derogations would still subject to the
working time rules, as set out in the Working Time Directive (2002/15/EC).

6.2.5 Summary and Conclusions

This Evaluation Question has analysed whether the current scope of application of road
social legislation is still relevant in the context of market developments, including modern
complex employment arrangements.

It is concluded that the scope of the legislation is still relevant today. This applies to the
scope in terms of the type of vehicles covered, the type of drivers covered, and considering
the system of derogations and exemptions. With regards to freight transport vehicles,
extending the social legislation to cover vans would not address the most important safety
risks pertinent to these vehicle types, but may contribute to reducing them if done in
concert with the extension of other legislation such as driver training.

Considering modern complex employment arrangements, it is found that the scope remains
relevant today. Concerned drivers are at a higher risk to infringe the rules with adverse
effects on road safety and their working conditions. This is because checking and keeping
track of activities across multiple employers and/or (cross-border) subcontracting chains
over a period of time has become an increasing challenge for enforcement officers and
drivers themselves. In the case of cross-border contracting chains, any enforcement
activities furthermore rely on the cooperation of (sometimes multiple) national
enforcement authorities, which, in practice, appears to hinder effective enforcement (see
Evaluation Question 8, Section 6.8, on administrative cooperation between Member
States). As this type of employment arrangements has intensified compared to when the
rules were adopted, there is today even a greater need to cover the concerned drivers by
the social legislation.

6.2.6 Recommendations

The consultants recommend to maintain the current scope of road social legislation as it
continues being relevant in the context of market developments. Consideration of the
extension of the rules to include other vehicle types (such as vans and taxis) may be
relevant, but at the same time the difficulties of enforcing the rules is an important
consideration in any cost-benefit analysis, particularly considering that these vehicles do
not currently require tachographs. From the analysis above it is not clear that the benefits
of extending the rules would be significant and would outweigh the considerable additional
efforts, administrative burdens and operational costs that such an extension would entail.
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The analysis provided has shown that market developments in terms of employment
structures pose increasing difficulties for enforcers, especially in terms of monitoring
activities over longer periods of time. Necessary evidence in complex employment
structures is difficult to gather and to assess. The consultants therefore recommend to
carry out assessments with the aim to identify measures or provisions that have the
potential to support the enforcement of the rules under such employment arrangements.
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6.3 Relevance: Do the current EU provisions still respond, and to what
extent, to the current needs of the freight transport sector? Do they
satisfy, and to what extent, the needs of passengers transport
sector? If not, which provisions appear not relevant for the sector
and why?

Do the current EU provisions still respond, and to what extent, to the current needs of the freight
transport sector? Do they satisfy, and to what extent, the needs of passengers transport sector?
If not, which provisions appear not relevant for the sector and why?

This evaluation question is concerned with whether the current EU social rules still respond
adequately to the needs of the freight and passenger transport sectors. In the following
the relevance of the social legislation against these needs is analysed by looking at each
transport segment in turn.

The analysis of responsiveness to the needs of the freight and passenger sectors was
conducted through reviewing input from stakeholders via interview and surveys, as well as
reviewing complaints put forward to the Commission. In addition, these views were
supplemented and cross-checked with desk research.

6.3.1 Responsiveness to the needs of the freight sector

Several industry associations responding to the high level survey (at EU and national level)
submitted identical comments indicating that the road transport industry has managed to
adapt well to the requirements, and suggested that the rules are good in principle. Yet,
when it comes to the practical aspects, the survey of undertakings indicates a mismatch
between the needs of the sector and the rules in place. Respondents stated that the two
most important factors (out of 17 options offered) that contributed to non-compliance with
the rules were: “Lack of flexibility in existing rules and guidelines” and that “Rules do not
fit to the specificities of certain transport operations”.

More specifically, Figure 6-2 shows that the majority of respondents from the freight sector
considered that a lack of flexibility in the rules is a major cause (rating of 4 or 5) of
difficulties in compliance (70% for Regulation (EC) No 561/2006 and 55% for Directive
2002/15). The responses indicate that the problems are felt to be more severe for the
Regulation (EC) No 561/2006 as compared to the Directive 2002/15/EC.

Figure 6-2: Views of freight transport operators on whether a lack of flexibility in
the existing rules leads to difficulties in compliance

®m1 (Notacauseatall) O2 03 E4 @5 (A major cause) ONo opinion / Don't know

Lack of flexibility in the existing rules:
Directive 2002/15 42| 71

Lack of flexibility in the existing rules:
Regulation 561/2006 rJag] 86 | 144 | 436 22

105 | 185 | 51|

Survey among freight transport operators conducted for this study.
Notes: n=786 for Regulation (EC) No 561/2006, n=498 for Directive 2002/15/EC

Figure 6-3 shows that the majority of respondents (65% for Regulation (EC) No 561/2006
and 54% for Directive 2002/15/EC) rated the fact that rules do not fit the specificities of
certain transport operations as significant contributing factor to non-compliance (a rating
of 4 or 5). This issue is therefore ranked at a similar level of importance to the lack of
flexibility, and again the issues are again ranked more severely for the Regulation as
compared to the Directive.
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Figure 6-3: Views of freight transport operators on whether the suitability of the
existing rules leads to difficulties in compliance

m1 (Notacauseatall) @2 =3 @4 35 (A major cause) ONo opinion / Don't know

Rules do not fit to the specificities of certain g

transport operations: Directive 2002/15  |Gg31 61| 93 | 172 87 |
Rules do not fit to the specificities of certain guw—r——
transport operations: Regulation 561/2006 56 102 184 ‘ 354 ‘41‘

Survey among freight transport operators conducted for this study.
Notes: n=786 for Regulation (EC) No 561/2006, n=493 for Directive 2002/15/EC

The possible reasons for the perceived mismatch between the social legislation and the
needs of the sector were explored in more detail via interviews and the surveys. Comments
received most frequently alluded to the following problems:

o Congestion, accidents and other unforeseen delays (undertakings from Italy,
Sweden and Austria, and industry associations from Ireland),

o Client pressure (undertakings from Sweden and Germany, industry associations
from France, Germany and Italy),

These identified issues were present at the time of adoption of the legislation - so the
important question concerning relevance is whether the nature of these issues has
changed.

Regarding congestion, accidents and other unforeseen delays, there have been
major changes in the road freight industry in terms of the types of services required, with
higher emphasis on just-in-time deliveries, increased road traffic/congestion and faster
deliveries (ETSC, 2011). Although some flexibility to meet unforeseen circumstances is
foreseen in the rules — such as under Article 12 - the discussion in Evaluation Question 4
(Section 6.4) indicates that such provisions are applied in a non-uniform way, leading to a
lack of certainty over how such flexibilities can be used. This suggests that a significant
contributor to the root cause of the problem lies in the uneven enforcement and lack of
clarity around the rules regarding flexibilities.

Client pressures can also be seen to have increased as a result of the heightened
competition in the sector (as previously discussed in Section 5 and Evaluation Question 1).
Several industry representatives (from Italy, France and Germany) noted during interviews
that the current market conditions put transport companies in a weaker bargaining position
and are forced to accept conditions that do not necessarily allow for respect of the social
rules. As a French industry association noted: “Transport contracts are more and more
demanding in terms of quality, deadlines, security, but at the same time, they do not
reflect the real price.”. A German association suggested that the problem is partly because
clients are not aware of or liable for problems that they cause, such as delays in loading.
Although Regulation (EC) No 561/2006 contains provisions on the co-liability of parties in
the transport chain that aimed to alleviate client pressures, Evaluation Question 7 (Section
6.7) shows that the enforcement of co-liability remains difficult and is rarely achieved in
practice.

The developments of the two above-identified issues therefore suggest that the problems
have become more intense, which in turn means that compliance with the rules is more
difficult when considering the amount of permitted flexibility has remained the same.

It is worth recalling that the road social legislation allows for a certain degree of flexibility
in order to accommodate specific (e.g. unforeseen) circumstances, as well as making
allowances for certain operational schedules that would otherwise not fit the rules3®. In the

36 For example, Article 12 allows drivers to deviate from the rules to find a suitable stopping place.
Flexibilities that may accommodate various operation schedules are, for example, provided in
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Commission’s Proposal for a Regulation (European Commission, 2001a), it is made clear
that the rules seek to combine uniformity of the rules of basic provisions with a
“considerable flexibility”, all while ensuring the enforceability of the rules.

However, ensuring the right degree of flexibility, while not undermining the objectives of
enhancing working conditions, safety and health of drivers, has proven to be challenging.
Industry representatives have typically advocated for increased flexibility in the rules (e.g.
(IRU, 2005), (SKAL, 2013)). Flexibility in the rules is seen to be crucial for carrying out
efficient road transport operations - whether this concerns the passenger or freight
transport sector (IRU, 2005). The industry view put forward in the literature is largely
supported by this study’s stakeholder consultation: around 80% of responding
undertakings stated that additional flexibilities in the rules were needed.

The view from industry is not only built around the cost-effectiveness of operations and
customer satisfaction, but also around the argument of drivers’ working conditions: it is
argued that a lack of flexibility in the provisions on resting times has adverse effects on
working conditions, as they result in drivers being forced to spend their rest away from
home (SKAL, 2013) (BDO, 2015). This, in turn, undermines the legislation’s objectives with
regards to the health and safety of drivers.

The identified literature suggests that drivers also perceive the rules as being too inflexible
given the unpredictable nature of the drivers’ work (Gron, 2009); (SKAL, 2013). This view
seems to be supported by the drivers interviewed for this study: out of the 22 responding
drivers engaged in the freight transport sector, 15 (or almost 70%) stated that inflexibility
in the rules (e.g. to account for specific traffic conditions) was a cause of non-compliance.
A further issue highlighted is that drivers may be forced to spend rest periods away from
home even if they are only a short distance away, which is undesirable in terms of stress
and job attractiveness (Gron, 2009); (SKAL, 2013).

A survey of German drivers (ZF Friedrichshafen, 2014) suggests that views of drivers
diverge according to the type of work they carry out. The study (based on more than 2,000
interviews, mainly with German drivers) finds that short-distance and regional transport
drivers are much more satisfied with the provisions of Regulation (EC) No 561/2006 than
their colleagues from the long-distance transport segment. As a result, while long-distance
transport drivers would like to see more flexibility for driving times and rest periods
(provided that the total fortnightly driving time is not exceeded), short-distance and
regional transport drivers rather disagree that such increased flexibility is desirable. On
the basis of 30 expert interviews (with a diverse range of stakeholders) the same study
reports that many experts propose greater flexibility with the structuring of driving and
rest times and that particular criticism is levelled at the long rest times amounting to eleven
hours during on-the-road deployments. Individual experts therefore specifically proposed
to set up a flexibility framework for rest periods between eight and eleven hours, without
increasing the weekly driving times.

However, the above-cited study also stresses that not all experts shared this view. Among
enforcers, there is a particular concern that employers will exploit the flexibility in the
framework to their own ends. These views are also reflected in the response of enforcers
to this study’s survey: Only 4 out of 17 (or 20%) enforcement authorities responding to
this study’s respective questionnaire think additional flexibilities should be introduced.

In line with this view, only around 20% of enforcement authorities responding to the survey
conducted for this study have the view that a lack of flexibility in the rules gives rise to
non-compliance. A similar percentage (around 25%) is found among responding trade
unions. The key concern is that increased levels of flexibility could be abused for the
purpose of extending driving times under ‘normal’ (expected) circumstances. Flexibilities
introduced for either unforeseen circumstances or specific operational schedules could
become the norm for the whole sector. Views expressed by trade unions in their joint
response to the survey also emphasised the need for the rules to apply to the entire road

Article 6(1) - allowing the daily driving time to be extended to 10 hours (if certain conditions are
met) - or Article 8(2) - allowing for reduced daily and weekly rest periods (if certain conditions
are met).
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transport sector, since exclusion of any types of transport operations or undertakings would
lead to more unfair competition.

Considering the specific needs of the freight sector as suggested by the above general
review, Annex B, Section 10.1.1 provides more details on a set of different sectors that
have explicitly requested increased flexibility. The main argument put forward is on the
grounds of a need for increased flexibility to cope with seasonality in demands - for
example, during seasonally longer working days in the building sector. For most sectors,
little evidence could be found in the literature to substantiate the concerns, and although
industry associations were contacted in several instances (see the Annex for full details),
they were generally unaware of the issues with regard to the social legislation. The only
additional view gathered via interviews concerned the supply of fuel, where industry
representatives explained the problem in detail: although the representative stated that in
general there were no problems in complying with the road social rules, during seasonal
peaks periods the weekly rest period provisions in particular could become problematic for
the sector. This concerns the winter period when oil deliveries are most needed, but
delivery operations are affected by fuel shortages (through the supply chain), bad weather
conditions and short days (deliveries can only be carried out safely during daytime).

6.3.2 Responsiveness to the needs of the passenger sector

Regarding the passenger sector, the responses received via the undertakings survey were
similar compared to the freight sector with respect to the main problems that contribute
to non-compliance. The large majority of respondents (75% for Regulation (EC) No
561/2006 and 65% for Directive 2002/15/EC, see Figure 6-4) consider that current social
provisions do not fit the specificities of certain transport operations.

Figure 6-4: Views of passenger transport operators on whether the suitability of
the existing rules leads to difficulties in compliance

Bm1 (Notacauseatall)l m2 O3 =4 @5 (A major cause) ONo opinion / Don't know

Rules do not fit to the specificities of certain

transport operations: Directive 2002/15 16‘ 22 ‘ R ‘ 5 ‘ 17‘
Rules do not fit to the specificities of certain E
transport operations: Regulation 561/2006 . 16‘ 24‘ R ‘ 7 ‘9‘

Survey among passenger transport operators conducted for this study.
Notes: n=294 for Regulation (EC) No 561/2006, n=199 for Directive 2002/15/EC

Similarly, the lack of flexibility in the legislation was reported as a major cause of non-
compliance by 80% of respondents for Regulation (EC) No 561/2006 and 60% for Directive
2002/15 (see Figure 6-5).

Figure 6-5: Views of passenger transport operators on whether a lack of flexibility
in the existing rules leads to difficulties in compliance

B1 (Notacauseatall)l @2 O3 @4 @5 (A major cause) ONo opinion / Don't know
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Survey among passenger transport operators conducted for this study.
Notes: n=301 for Regulation (EC) No 561/2006; n=201 for Directive 2002/15/EC

A key argument put forward by industry for amending the rules to accommodate the
passenger transport sector is based on the grounds that the rules were never designed
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with the passenger sector in mind. Comments received from the survey respondents
elaborated on the key challenges of scheduling passenger transport in compliance with the
rules, such as: getting passengers to understand why their driver needs to rest (Sweden,
Belgium), difficulties in accommodating passenger needs (Austria, Germany) and waiting
times for passengers (e.g. due to late arrival, delays) (Austria, Germany and Sweden).

These general comments are supported by the view put forward by several EU-level
industry associations, who submitted the same comment: that it is necessary to keep in
mind different character of passenger road transport (seasonality, ad hoc trip scenarios
etc.). Several industry associations emphasised that the daily distance travelled is typically
short, but the drivers have longer duty periods with periods not involving driving tasks, as
time must be allowed for various activities (e.g. sightseeing, photo stops, visits and meals)
(Ireland, Austria).

A number of national and European-wide passenger transport industry associations have
called for sector-specific driving and rest time rules in order to better accommodate the
needs of passenger transport, particularly for long distance bus and coach trips (BDO,
2012), (KNV, 2014), (SVBF, 2015), (IRU, 2012). Annex B, Section 10.1.1 provides more
details on specific requests for increased flexibility arising from the passenger sector to
better fit their operational requirements - the main argument being that drivers need to
be able to better accommodate customers’ (often unforeseen) desires in order to provide
satisfactory services and reduce the stress for drivers. For instance, passengers require
fixed times for departure, arrival and for visits and meals - if there are changes in the
route, they require compensation.

6.3.3 Summary and conclusions

This Evaluation Question has looked at whether EU social rules are still relevant and
adequately satisfy the needs of the freight and passenger road transport segments.

Concerning the freight sector, the above analysis shows that the problems and needs of
the sector have not substantially changed; however the underlying issues that make
compliance with prescriptive driving and working time rules more difficult have become
more pervasive. This particularly concerns the increasing risk of delays due to congestion
and other factors, as well as growing client pressure — which has led to concerns voiced by
industry. The mechanisms built into the rules that aimed to alleviate these issues
(respectively flexibilities and co-liability) are not enforced uniformly or not enforced at all
in practice. In summary, the main issues appear to be around the manner in which the
legislation is applied and enforced across Member States.

As such, industry representatives have argued for more flexibility in the rules, supported
to a certain extent by drivers (although this appears to depend on the type of work the
drivers are engaged in). The counterpoint to these views are concerns of enforcers and
trade unions over employers potentially abusing additional flexibilities for the purpose of
extending driving times.

For the passenger transport sector, there are distinct service needs that are not seen
in freight transport, including regular stops for activities that do not require driving and
the need to accommodate passenger requests for flexibility (e.g. regarding additional
stops, changes of route, changes in departure times etc.). Industry representatives argue
that the lack of flexibility in the current road social legislation makes it more difficult to
comply and have advocated for a more specific consideration of the passenger transport
sector.

6.3.4 Recommendations

For the freight sector, improving the clarity and uniformity of enforcement would contribute
to greater certainty about the rules. Requests for increased flexibility have been made by
industries, due to their specific operational needs/demands. The potential impact of
incorporating additional flexibilities into the rules needs to be assessed on a case-by-case
basis. A key issue is that any flexibilities provided in the rules in order to better permit
operators to meet exceptional or unexpected circumstances can become the norm. As a
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result, there is the concern that an increase in flexibilities may have adverse effects on the
working conditions, health and safety of drivers.

The highlighted differences between passenger and goods transport suggest that
consideration of sector-specific regulations for the passenger sector would be justified. A
number of specific requests have been put forward that would need to be analysed in more
detail in the context of an Impact Assessment, with a view to obtaining an appropriate
balance between flexibility on the one hand, and protection of drivers’ working conditions
and road safety on the other.
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6.4. Effectiveness: To what extent has the clarification of the provisions
on driving times, rest periods and organisation of working time of
drivers helped to improve the legal certainty of the rules and their
uniform application? To what extent has it resulted in increased
compliance with the social legislation in the road transport?

To what extent has the clarification of the provisions on driving times, rest periods and
organisation of working time of drivers helped to improve the legal certainty of the rules and their
uniform application? To what extent has it resulted in increased compliance with the social
legislation in the road transport?

This evaluation question reviews the clarification of provisions under each of the legislative
acts of the social legislation in terms of whether the legislation provides legal certainty. As
such, the analysis focuses on new or modified definitions and provisions that aimed to
enhance the clarity of rules and thereby ensure uniform implementation. For each of these
new or modified definitions, it is assessed whether these objectives have been met
(whether they were ‘successful’) or whether uncertainties remain.

Since the “clarity” of provisions is a rather subjective concept, there are no direct indicators
that can be used to judge whether or not the rules are clear. Instead, this section relies on
several indirect indicators that, if they exist for a certain provision, suggest a lack of
certainty:

e Firstly, whether there were subsequent efforts to clarify the same
provisions, for example through issuance of clarification or guidance notes, or
Commission Decisions It is assumed that such actions would not be required if the
provisions were in fact clear, and would only be developed if uncertainties remained.

e Secondly, whether the provisions gave rise to any petitions, court cases or
complaints. The existence of such complaints suggests a lack of certainty. The
study team searched for relevant complaints in the literature, EU parliamentary
questions, and used direct input from the Commission regarding complaints brought
before them.

e Finally, whether any of the stakeholders consulted for this study (via
interviews and surveys) mentioned remaining uncertainties. This final
indicator aimed to capture any uncertainties that may not have been highlighted
through the two previous indicators.

Where further clarification efforts were undertaken, it is also assessed whether these were
successful in bringing clarity, or if uncertainties still remain.

Conversely, if none of the above indicators were found for a certain provision, it was
assumed that the provision was indeed successful in improving the clarity of the rules,
since the indicators between them cover a fairly comprehensive range of sources.
Naturally, since the stakeholder consultation could not include all stakeholders concerned,
it is possible that there are other uncertainties that were not mentioned, but the most
important and widespread issues will be covered.

Since the scope of this study is the implementation of the road transport social legislation
in years 2007-2014, the extent of uncertainties prevailing before the coming into force of
Regulation (EC) No 561/2006, Directive 2002/15/EC and Directive 2006/22/EC (and
consequently the reasons for the initial clarification efforts) are not analysed in detail.
Rather, the analysis focuses on identifying and assessing the uncertainties that continue
to exist or have newly arisen since the three pieces of legislation came into force.

The following sections are organised by each piece of legislation. The last section then
provides an analysis of the impact of the clarification efforts as a whole on the compliance
with the rules.
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6.4.1. Regulation (EC) No 561/2006

This section focusses on the clarification efforts in Regulation (EC) No 561/2006 pertaining
to the legal definitions contained in Article 4. Uncertainties related to the definition of
exemptions (Article 3) and derogations (Article 13) are discussed in Evaluation Question 5
(see Section 0).

6.4.1.1. Clarification efforts regarding legal definitions

Regulation (EC) No 561/2006 introduced in its Article 4 a total of 23 amendments or
additions to the legal definitions compared to Regulation (EEC) No 3820/85. These changes
were made in order to clarify the scope of the legislation regarding the types of vehicles
and operations covered, and to more precisely define the terms used in the Regulation
relating to rest periods, breaks and driving times. The reason for these amendments, as
outlined in the text of the Regulation itself, was to provide ‘full definitions of all key terms
[...] in order to render interpretation easier and ensure that this Regulation is applied in a
uniform manner”.

Annex B (Section 10.2.1) provides a comprehensive list of all of the changes compared to
Regulation (EEC) No 3820/85.

The following sections discuss which of these 23 amendments or additions were successful
or not, according to the indicators outlined above.

Successful clarification of legal definitions in Regulation (EC) No 561/2006

For 17 of the total 23 (74%) amendments/additions to the legal definitions, no relevant
uncertainties were identified according to the indicators described above. As a result, it can
be assumed that these 17 amendments to the legal definitions in Article 4 have been
successful in bringing more clarity to the rules.

More precisely, seven out of nine amended definitions (i.e. the seven definitions provided
in Articles 4(b), 4(f), 4(i), 4(m), 4(n)), and ten out of 14 new definitions (i.e. the ten
definitions provided in Articles 4(g), 4(h), 4(j), 4(p) and 4(q)) can be regarded to have
been successful.

Unsuccessful clarification of legal definitions in Regulation (EC) No 561/2006

Five definitions in Article 4 remain contested or still lead to non-uniform application of the
rules, as outlined in the following sections. The discussion is split according to the different
types of issues at stake, i.e.:

1. Problems experienced in interpretation of specific definitions: Refers to any
remaining lack of clarity or non-uniform application of a single definition. These
problems arise in the context of Article 4(a) and Article 4(c) described below.

2. Problems experienced in interpretation of combinations of definitions:
While the single definitions may be clear, problems arise when they are read in
combination with other articles. These problems affect Article 4(d),(k) and (o).

As further described in the later Section 6.4.2 (on uncertainties regarding Directive
2002/15/EC), there is also an uncertainty regarding the interaction between the definition
of ‘other work’ - as provided in Article 4(e) of Regulation (EC) No 561/2006 - and the
definition of ‘periods of availability’ - as provided in Article 3(b) of Directive 2002/15/EC.
This issue is therefore classified as an uncertainty in the context of Directive 2002/15/EC
for the purpose of this Evaluation Question.

Table 6-1 provides an overview of the amended or newly introduced definitions in Article
4 of Regulation (EC) No 561/2006 that are considered not to have been successful. The
Table gives a brief overview of these uncertainties and also shows which further
clarification efforts have been undertaken (if any) to address these. The last column shows
whether these further efforts have been successful or whether uncertainties still remain
despite these additional clarifications. The description below the table provides a more
detailed assessment of the uncovered uncertainties and their sources for each of the legal
definitions addressed in Table 6-1.
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Table 6-1: Summary of new/revised legal definitions in Regulation (EC) No
561/2006 that caused uncertainties and further clarification efforts

Legal definition

Identified uncertainties
following adoption of Reg

(EC) No 561/2006

Further clarification
efforts undertaken

Outcomes of further
efforts / current
status regarding

‘Carriage by road’
(I) (Art 4(a))

‘Break’ (Art 4(d))
in the context of
*‘Multi-manning’
(Art 4(0))

‘Driver’ (Art 4(c))

‘Daily driving time’
(Art 4(k))

Scope of covered transport
operations

Uncertainty whether the
second driver may take a
‘break’ in the moving vehicle

Uncertainty as to whether
only professional drivers are
within the scope of the
Regulation

Uncertainty regarding when
a ‘day’ commences after a
non-compliant rest

Clarification Note 2;
Response to parl.
question

Guidance Note 2

ECJ ruling (Case C-
317/12);
Clarification Note 2

Commission Decision
C(2011) 3759;
Guidance Note 7 (as

uncertainties
Success - No further
uncertainty uncovered

Lack of uniform
application remains
(however, clarity
achieved that second
driver may take break
under specific
conditions)

Lack of uniform
application remains
(however, clarity
achieved that
Regulation applies to
professional drivers)
No success - Decision
did not resolve issue;
Impact of Guidance

of 6/2015) Note 7 remains to be
assessed
‘Carriage by road’ Uncertainty whether No specific n/a
(II) (Art 4(a)) definition should be linked to clarification efforts
‘vehicles’ or ‘drivers’ in case  undertaken (uncertainty remains)

of mixed activities

Article 4(a) - "carriage by road”

The definition of “carriage by road” in Article 4(a) was revised compared to the text in the
previous Regulation to add the phrase in emphasis: “carriage by road means any journey
made entirely or in part on roads open to the public by a vehicle, whether laden or not,
used for the carriage of passengers or goods”.

For this Article, even though the definition’s notion of “a vehicle [...] used for the carriage
of passengers or goods” was not changed compared to the previous version in Regulation
(EEC) No 3820/85, uncertainties were raised in the form of parliamentary questions
following the adoption of Regulation (EC) No 561/2006.

These related to whether specific types of journeys (and the associated drivers) would
therefore be outside of the scope since their purpose is not actual carriage of goods or
passengers. Potential examples of such journeys included:

e In-house journeys of car rental firms3’
e Transport of second-hand vehicles from a seller to a buyer, and

e Vehicles being driven for repair, washing or maintenance purposes.

The fact that clarification on these items was required indicates that the definition of
‘carriage by road’ caused difficulties for some industries/enforcers in understanding the
application of the definition to certain specific types of transport operations as listed above.
This indicates in turn that the definition has not been entirely effective in ensuring legal
certainty and uniform application of the rules in all situations.

37 j.e. journeys to garages, to car wash facilities, for refuelling, between locations, and to drop off
vehicles, and pick them up from customers
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The Commission responded to the clarification requests in form of responses to the
parliamentary questions (3%3%) and, in the specific case of vehicles being driven for repair,
washing or maintenance purposes, in the form of Clarification Note 2. No further issues on
these specific issues were raised by stakeholders consulted for this study, nor did the
literature highlight any lingering issues. On this basis, it appears that the clarification
efforts, including the Clarification Note 2, addressed effectively the specific issues raised.
The reading of the outcomes of these cases should also make the interpretation of similar
queries more straightforward.

However, a recent study conducted by the Swedish enforcement authority
(Transportstyrelsen, 2015) shows that there are other differences in the interpretation of
“carriage by road” that have not been addressed yet. Specifically, this concerns differing
interpretations of how to treat drivers/vehicles that use both public and non-public roads.

e Some Member States (e.g. Netherlands) interpret the rules as being linked to the
vehicle, i.e. all driving with a vehicle is in scope on a day on which the vehicle has
been used on a public road (regardless of who the driver(s) of that vehicle are on
that day).

e Others (e.g. Sweden) interpret the rules as being linked to the driver, i.e. if a driver
drives on roads open to the public, and later drives on roads not open for the pubilic,
all driving is considered in scope (regardless of whether the driver changes
vehicles).

The above examples show that there is not a uniform interpretation of the rules when
considering the term “carriage by road”.

Article 4(c) - “driver”

The definition of the “driver” was only slightly revised compared to the text in the previous
Regulation, to add the phrase in emphasis: “a driver means any person who drives the
vehicle even for a short period, or who is carried in a vehicle as part of his duties to be
available for driving if necessary”.

The addition of this phrase has led to the possible interpretation that private persons are
not in the scope of the Regulation. Clarification Note 2 addresses this issue, thereby
confirming the lack of clarity in the definition. It makes explicit that “nothing prevents
Member States from applying the rules set out in the Regulation also to other transport
operations or vehicles or drivers that are not explicitly covered by the Regulation”.
However, ECJ ruling of Case C-317/12 of October 2013 also refers to the same issue,
showing that the uncertainty revolving around the definition of the driver had not been
resolved by Clarification Note 2. The ECJ ruling states that "the provisions of Regulation
(EC) No 561/2006 apply essentially to professional drivers and not to individuals driving
for private purposes".

However, the interpretation of the ECJ ruling is not supported by all stakeholders - for
instance, the UK Ministry takes the interpretation that the Regulation’s wording is aimed
at the type of vehicle being driven, and the type of journey being undertaken, rather than
at the ‘professional’ or ‘non-professional’ status of the driver. As such, the scope of the
Regulation still differs across Member States depending on their national interpretation -
i.e. according to the relevant national authorities consulted for this study, the Regulation
applies only to “professional drivers” in Austria and Hungary. Even within the same country,
interpretations may differ between authorities: for example, the Czech enforcement
authority stated that only professional drivers are in-scope, while the Czech Ministry of
Transport reported that all drivers are covered.

38 http://www.europarl.europa.eu/sides/getAllAnswers.do?reference=P-2007-4810&language=LV

39 http://www.europarl.europa.eu/sides/getAllAnswers.do?reference=E-2013-
012656&language=EN
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One may conclude that the ECJ ruling and the Clarification Note 2 together provide that it
is acceptable either to apply the rules to all drivers or only to professional drivers, and in
this sense there is clarity on the possible scope. However, achieving clarity in this case
does not necessarily mean that uniform application is also achieved. There remains some
disagreement as to which is the “correct” interpretation, when considering how to achieve
the objectives of the social legislation - for instance, the UK applies the rules to all drivers
and has urged the Commission to follow their interpretation. Their view is that in order to
uphold road safety, all drivers need to be included. Conversely, the ECJ places emphasis
on the fact that the Regulation aims to improve the working conditions of employees and
on the objectives to harmonise competition in the road transport sector - meaning that a
focus on professional drivers only would be adequate to achieve the objectives.

Article 4(d) - “break” in the context of Article 4(0) - “multi-manning”

Regulation (EC) No 561/2006 introduced in its Article 4(d) a new definition to clarify the
notion of a ‘break’ as "any period during which a driver may not carry out any driving or
any other work and which is used exclusively for recuperation”. The previous Regulation
(EEC) 3280/85 had indirectly defined this term in the break provisions (Article 7).

Regulation (EC) No 561/2006 also introduced a new definition of multi-manning - the
intention was to avoid ambiguity and to cover instances where more than two drivers would
be present in the vehicle.

The definitions of ‘break’ and ‘multi-manning’ do not appear to cause problems in
interpretation on their own. It is rather the interaction of the concepts that appears to
cause concern. Specifically, IRU (2007) highlight that the requirement that breaks should
be 'used exclusively for recuperation’ has called into question whether the second crew
member in a multi-manning operation can take a “break” in the strict sense, while he is
inactive but the vehicle is moving.

This uncertainty was addressed in Guidance Note 2, which was developed in response to
requests to the Commission for further clarity and guidance as regards uniform
enforcement. This guidance was accepted by all Member States; however not all
hauliers/drivers/sectoral organisations have been made aware of this common approach.
In addition, the TRACE explanatory text clarifies the provisions in a similar vein,
emphasising that a break may be taken in a moving vehicle (multi-manning) provided the
driver is inactive and the period is used exclusively for recuperation.

However, despite these further clarification efforts, another question was submitted to the
Commission in 2014, considering again that the second crew member cannot “freely
dispose of their time” (although this concept is related to the definition of rest). The
Commission’s response*® refers to the clarification in Guidance Note 2.

In conclusion, it can be said that the uncertainties regarding how to calculate breaks during
multi-manning operations were raised and attempts to address these issues have been
made in Guidance Note 2 and TRACE. However, a common approach in enforcement and
application has still not been achieved since not all stakeholders are aware of the common
approach set out in Guidance Note 2.

Article 4(k) - “daily driving time” in the context of non-compliant rest periods

The definition of ‘daily driving time’ was newly introduced in Regulation (EC) No 561/2006
in its Article 4(k) as “the total accumulated driving time between the end of one daily rest
period and the beginning of the following daily rest period or between a daily rest period
and a weekly rest period”.

However, the Article does not make it explicit when driving time commences in cases where
insufficient rest has been taken previously. Given the definition of daily driving, not

40 http://www.europarl.europa.eu/sides/getAllAnswers.do?reference=E-2014-
010068&language=EN
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counting the non-compliant rest period can result in practice in large daily driving times in
case of driving over the respective two consecutive days (or more).

In recognition of the fact that enforcement authorities applied different rules as to how to
count (or not) non-compliant rest periods for defining daily driving times, Commission
Implementing Decision C(2011) 3759 was adopted in accordance with Article 25 of
Regulation (EC) No 561/2006, hereby implicitly recognising the ambiguity in the legal text.
This aimed to provide for a common approach to calculating driving times in cases where
insufficient rest has been taken - in order to promote more uniform decisions by
enforcement authorities across the Union. However, this Decision does not seem to have
resolved the issues in practice. For example, the Belgian enforcement authorities consulted
for this study explained that officers see the 7h period as an arbitrary threshold and are
still left to judge of how to proceed with the calculation of the driving time when they
discover an infringement of the rest period, resulting in different approaches across the
Member States or even within a Member State.

As a result of the remaining uncertainties, Guidance Note 7 was endorsed by the
Committee on Road Transport in June 2015. It provides enforcement authorities with
guidance on how to define a 24h period (a notion used in Article 8(2)) in cases where rest
requirements have been infringed. This then allows defining the daily driving time in such
infringement cases. Clear examples, supported by diagrams, of how to calculate
infringements based on a 24-hour period are given, which suggests that for these examples
the approach should be clarified. However, due to the recent release of the Guidance Note,
the impact of the Note in practice cannot yet be assessed.

6.4.1.2. Other unsuccessful amendments or additions to the provisions

Further to the above discussed uncertainties regarding the clarification efforts of legal
definitions (as provided in Article 4 of Regulation (EC) No 561/2006), there are other
uncertainties that pertain to other provisions that had been revised or added compared to
Regulation (EEC) No 3820/85. These are summarised in Table 6-2 and further described
below.

Table 6-2: New/revised other provisions of Regulation (EC) No 561/2006 that
caused uncertainties and further clarification efforts

Identified uncertainty Further clarification | Outcomes of further
efforts undertaken efforts

Recording of ‘other
work’ (Art 6(5) (I)
- newly introduced
Recording of ‘other
work’ (Art 6(5))
(II) - newly
introduced

Place of regular
weekly rest (Art
8(8)) - revised
provision

Ferry/ train
crossings (Art
9(1)) - revised
provision

Suitable stopping
place (Art 12) -
newly introduced

Keeping of records
(Art 6(5)) (III) -
newly introduced

Recording of mixed “in” and
“out” of scope activities
unclear

Further uncertainty wrt
recording of travelling to an
unusual place for taking
charge of vehicle
Uncertainty as to whether
regular weekly rest s
permitted in the vehicle

Uncertainty as to whether
rest may be taken on
ferry/train crossing

Unclear conditions under
which deviation to the rules
is acceptable and what
constitutes a suitable
stopping place

Further uncertainty wrt time
period for which records
must be kept
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Clarification Note 2

Clarification Note 5

Response to
parliamentary
question;
Guidance Note 3
Guidance Note 6

Guidance Note 1

No specific
clarification efforts
undertaken

Success - No further
uncertainty uncovered

Success - No further
uncertainty uncovered

Pertaining differing
interpretations, lack
of uniform application

Lack of uniform
application

Uncertainty remains,
lack of uniform
application

n/a

(uncertainty and lack
of uniform application
remains)
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Identified uncertainty Further clarification | Outcomes of further
efforts undertaken efforts

Payment regimes Uncertainty as to what is, No specific n/a
(Art 10(1)) - and how to prove, an clarification efforts (uncertainty remains)
revised provision unacceptable payment undertaken

Provisions on recording reguirements for “other work” (Article 6(5))

The newly introduced Article 6(5) of Regulation (EC) No 561/2006 aimed at clarifying the
recording requirements of "other work" that were previously not specified.

The Article does however not specify how other work is to be recorded in case drivers carry
out in- and out-of-scope (mixed) driving activities. Resulting uncertainties with regards to
the recording of such mixed activities (especially where out-of-scope driving is dominant)
were addressed in Clarification Note 5. The Note sets out that drivers that carry out mixed
activities must use tachograph records regardless of which driving activity, i.e. out of scope
or within the scope of the Regulation, is predominant.

In a similar vein, the Article does not specify how the travelling time of a driver to a location
that is not the usual place for taking charge or relinquishing of a vehicle in the scope of
Regulation (EC) No 561/2006 is to be recorded. The resulting uncertainty as to whether
this time can be recorded as rest or break was dealt with in Guidance Note 2. No further
uncertainties following this Guidance Note were mentioned by the stakeholders consulted
for this study - suggesting that the Note has made the application of the provision in the
specific respect of travelling time to/from a location that is not the usual place for taking
charge or relinquishing of a vehicle clear.

Ministries and enforcers consulted for this study were asked whether there were any
remaining uncertainties regarding the Clarification Notes. Although none identified
uncertainties regarding Clarification Note 5 as such, the Belgian Ministry felt that its
interpretation undermined the objectives of exemptions or derogations (by enlarging the
effective scope of the Regulation), as well as being confusing for drivers.

The Belgian ministry also noted a further issue with Article 6(5) that has become of
increasing relevance since the coming into force of Article 36(1) of Regulation (EC) No
165/2014. This latter article states that drivers shall be able to produce record sheets “for
the current day and the previous 28 days”. Article 6(5) of Regulation (EC) No 561/2006
states that a driver shall record other work and any periods of availability “since his last
daily or weekly rest period”. This apparent inconsistency also appears to be reflected in
enforcers’ responses to the question on how long drivers were required to keep records for
‘other’” work, ‘periods of availability’ and out-of-scope transport operations. Responses
ranged from the “current day” to "3 years”: while most authorities stated 28 days, the UK
and Sweden stated that record keeping is necessary for the period since the driver’s last
daily or weekly rest. Many other authorities stated the period to cover one year (e.g.
Portugal, Estonia, Hungary, and Cyprus), two years (Austria) or even three years (Croatia,
Switzerland). This issue is especially relevant for drivers who only partly (e.g. only on
specific days) carry out “in-scope” transport operations. Such drivers would have to
retrospectively record their activities for days when no “in-scope” operations were carried
out, if recording was required for periods longer than since the last daily/weekly rest.

Concluding, it can be said that Article 6(5) was not considered to be sufficiently clear - as
evidenced by the need for associated Clarification Note 5 and Guidance Note 2. Although
these Notes appear to have resolved the uncertainty concerned with recording travelling
time and mixed activities, the above discussion shows that there are still differences in
interpretation with regards to the number of days for which records are required across
the Member States.

Provisions concerning where weekly rest can be taken (Article 8(8))
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Article 8 provides the provisions on rest periods. A recurring point of contention regards
Article 8 (8) which states that daily rest and reduced weekly rest may be taken in a
vehicle “as long as it has suitable sleeping facilities for each driver and the vehicle is
stationary”. Previously, Regulation (EEC) No 3820/85 mentioned the option of in-vehicle
rest periods only for daily rest periods.

While the revised provision makes clear that daily and reduced weekly rest periods can be
taken in the vehicle under specific circumstances, the location of where regular weekly rest
can be taken is not further defined. The lack of clarity in the legal text is also reflected in
TRACE, which notes that: “By specifically allowing a reduced weekly rest period (24 hours)
to be taken in a suitably equipped vehicle, the Regulation appears to be excluding the
possibility of taking regular weekly rests in a vehicle.” But further notes that in reality this
is rarely enforced given that the Regulation also does not exclude from this concession,
rest periods that comprise a reduced weekly rest plus compensation for previously reduced
weekly rest.

This lack of clarity has however led to two main issues - firstly, a lack of uniform application
of the rules, and secondly, concerns over the treatment of drivers.

During a CORTE enforcement meeting held in March 2015 that was attended by the study
team, national authorities thoroughly discussed this issue, revealing two main positions:

¢ Regular weekly rests should not be allowed in the vehicles, considering that
“rest” is defined as a period during which the driver may “freely dispose of his time".
Given that many drivers are frequently asked to secure their vehicles and cargo
during the rest periods that they spend in their vehicles, drivers hence cannot freely
dispose of their time and such periods should not count as rest.

e Regular weekly rests may be allowed in the vehicle (should the driver
choose), considering that prohibiting this on the grounds that the driver cannot
freely dispose of his time would also imply that he could not spend daily and reduced
weekly rests in the vehicle either (which would contravene the requirements of the
Regulation).

The Commission has clarified*! that it is in the spirit of the Regulation that a driver should
not be forced by his employer to spend his regular weekly rest in the vehicle, citing again
the notion that drivers should be able to “freely dispose of his time”. Guidance Note 3 also
states that “generally, during a daily or weekly rest a driver should be able to dispose freely
of his/her time and should therefore not be obliged to stay in reach of his/her
vehicle.”. These clarifications support the notion that drivers should be allowed
(voluntarily) to spend their rest wherever they choose, including in the vehicle.

Concerns over the treatment of drivers are motivated by the wider aims to ensure adequate
working conditions. For example, the Belgian and Dutch ministry more specifically interpret
Article 8(8) as having the aim to improve the social circumstances of drivers by suggesting
that regular weekly rest should be taken at home, although this is not explicitly stated in
the Regulation. Further, discussions led among the enforcement authorities present at the
CORTE working group meeting in March 2015 emphasised that there are uncertain
consequences of not permitting the driver to stay in the vehicle, given that alternative
accommodation which offers drivers to securely leave their vehicles is not necessarily of
higher quality (if at all available). This is indeed a concern, although the availability of
parking and service areas that enables drivers to comply with their obligations under
Community legislation is the responsibility of the competent authorities in each Member
State*?.

Trade unions consulted for this study highlighted (via questionnaire responses and during
the ETF workshop) a similar argument based on the notion that drivers frequently cannot
freely dispose of their time, since they are obliged to rest in their vehicles to secure the

41 http://www.europarl.europa.eu/sides/getAllAnswers.do?reference=E-2014-
005884&language=EN

42 ibid
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cargo during the night, which furthermore leads to interruptions of the rest period. In line
with the trade unions’ argument, Guidance Note 3 clearly states that drivers should not be
obliged to stay within reach of their vehicle during a daily or weekly rest. The Note clarifies
that Member States enforcers must grant some tolerance following an individual situation
assessment. However, this does not seem to include the possibility of drivers being obliged
to rest in their vehicles in order to secure cargo.

Concluding it can be said that differing approaches concerning whether or not drivers may
be allowed to spend their regular weekly rest remain possible because the Regulation does
not contain provisions on this aspect. The modified provision compared to Regulation (EEC)
No 3820/85 is therefore considered to have been unsuccessful in ensuring a uniform
application of the rules. The lack of uniform application was shown in Section 5.2 (and its
Annex A, Section 9.1.1), which outlined for example that France and Belgium prohibit
drivers from spending regular weekly rest in vehicles, while other Member States (such as
Bulgaria, Lithuania and Luxembourg) do not.

Provisions on recording requirements in the context of ferry and train crossings (Article

9(1))

Article 9(1) sets out that in cases where a driver who “accompanies a vehicle which is
transported by ferry or train, and takes a regular daily rest period, that period may be
interrupted not more than twice by other activities not exceeding one hour in total. During
that regular daily rest period the driver shall have access to a bunk or couchette.”
Compared to the respective Article in Regulation (EEC) 3820/85, Article 9(1) is simpler as
it does not set conditions regarding the part of the daily rest period spent on land or the
timing of the interruptions. Furthermore, the word ‘regular’ was introduced and the number
of interruptions was increased from ‘once’ to ‘twice’.

IRU (2007) however highlights that taking a daily rest period is in conflict with Article 3(b)
of the Working Time Directive, which states that “periods during which the mobile worker
is accompanying a vehicle being transported by ferryboat or by train” are to be counted as
“"periods of availability”.

In response to this uncertainty of whether taking a regular daily rest period in the context
of ferry and train crossing can be counted as rest, Guidance Note 6 clarifies that a driver
is entitled to take his/her break or rest, daily or weekly, when he/she is travelling by ferry
or train, provided that he/she has access to a bunk or couchette. The guidance in
TRACE also clearly states that a journey on a ferry/train could be recorded as either a
break or rest (provided the driver has access to a bunk/couchette).

Very few respondents to the survey of ministries conducted for this study (three*? out of
15) felt that there were remaining uncertainties. The Swedish Ministry stated to have found
different interpretations of this provision across Member States. This comment also seems
to be supported by the literature — where a UK stakeholder working group (DfT, 2014)
reported that there is generally a good understanding of Article 9(1) nationally, but this
understanding is not uniform across the Union. Examples were reported of coach drivers
being issued with penalties in France because French authorities believed that the crossing
should have been registered as a period of availability.

Overall it therefore appears that Guidance Note 6 has not resolved all uncertainties in
relation to Article 9(1), since there is still a non-uniform application of the rules across
countries regarding whether or not time spent on a ferry can be counted as rest.

Provision regarding payment regimes (Article 10(1))

Article 10(1) of Regulation (EC) No 561/2006 sets out that undertakings shall not pay
drivers “even in the form of a bonus or wage supplement, related to distances travelled
and/or the amount of goods carried if that payment is of such a kind as to endanger road
safety and/or encourages infringement of this Regulation”. Article 10 of Regulation (EEC)
No 3820/85 provided a very similar provision, although stated slightly differently by using

43 Estonia, Sweden and Denmark

65



Ex-post evaluation of social legislation in road transport and its enforcement

the terminology “even in the form of bonuses [...] unless these payments are of such a
kind as not to endanger road safety.”

According to trade unions consulted for this study, the “if-clause” makes it impossible for
enforcement authorities (or undertakings) to prove whether a specific payment has
endangered road safety.

As noted in TRACE, offences of this nature cannot realistically be investigated during a
roadside check where information on drivers’ payment regimes and overall duties over the
concerned payment period are not available. However, even for checks at the premises,
there appear to be practical problems confirmed by enforcers that support the view put
forward by Trade Unions. The survey responses from the Dutch and Swedish enforcers
note that such payment regimes are extremely hard to prove. The Swedish enforcers
further state that this is mainly because it is hard to define when a payment is of such a
kind as to endanger road safety. Furthermore, in the context of a study visit conducted by
the study team, Belgian enforcement authorities confirmed similar issues, stating that the
vagueness of Article 10(1) did not allow them to verify whether payment systems were in
contravention with the rules (even though it has been observed that Belgian companies
deploy bonus payment systems).

In conclusion, Article 10(1) lacks clarity as to what constitutes an unacceptable payment
regime.

Provisions concerning a suitable stopping place (Article 12)

Article 12 or Regulation (EC) No 561/2006 states that “[...] to enable the vehicle to reach
a suitable stopping place, the driver may depart from [the driving and rest time provisions]
to the extent necessary to ensure the safety of persons, of the vehicle or its load”.
Compared to Regulation (EEC) No 3820/85, the new Article 12 also makes it clear when
such divergence to the rules is to be manually recorded, i.e. “at the latest on arrival at the
suitable stopping place”.

In practice, this definition leaves room for interpretation concerning the conditions under
which deviation to the rules is acceptable. In response to this uncertainty, Guidance Note
1 was established, which made it explicit that the article "does not authorise a driver to
derogate from the Regulation for reasons known before the journey commenced”.
Furthermore, the Guidance Note defines the specific obligations of transport undertakings,
drivers and enforcers in such situations, and is referred to in TRACE as a reference for
control officers.

The survey of enforcers conducted for this study suggested that the majority of
respondents (12 out of 14) felt the provisions were clear. The Swedish and Danish
ministries expressed however ongoing concerns, even explicitly in the context of Guidance
Note 1. Furthermore, a UK stakeholder working group discussed that Article 12 was not a
problem in the UK, as the national enforcer would be aware of any exceptional
circumstances (such as adverse weather conditions) (DfT, 2014). However, the article
reportedly causes problems when travelling abroad, as historic situations found on
tachograph records by enforcers were reported to have been used against drivers (DfT,
2014). As shown in the case study analysis for Poland, Polish authorities regard Article 12
as a loophole to relax the general standards of working time as drivers use it with a lot of
“enthusiasm” (Smoreda, 2014). The underlying issue was here identified to be a missing
definition of an “adequate stopping place” (Smoreda, 2014).

In conclusion, the applicability of Article 12 allows enforcers flexibility in assessing the
legitimacy of the deviation on the basis of Article 12. However, problems are still reported,
(e.g. by Polish authorities or the UK stakeholder working group, as shown above) regarding
how to determine extraordinary circumstances and suitability of a stopping place as well
as with the non-uniform application of the rules across countries.
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6.4.2. Directive 2002/15/EC

One of the objectives of Directive 2002/15/EC was to lay down “more specific provisions
concerning the hours of work in road transport”. As such, Article 3 provides in total nine
legal definitions that aim to reflect the specificities of the transport sector (compared to
the six legal definitions provided in the general working time rules as provided in Directive
93/104/EC (and amended by Directive 2000/34/EC).

For 8% of the total 9 legal definitions (89%), there do not appear to be any relevant
uncertainties raised either by stakeholders or in the literature. It can therefore be assumed
that these definitions achieved their aim of providing clear rules specifically for the
transport sector.

The only uncovered uncertainty that refers to a specific legal definition refers to “periods
of availability”, discussed in the following section.

Article 3(b) -"periods of availability”

In Article 3(b) “periods of availability” (POA) are defined as “periods other than those
relating to break times and rest times during which the mobile worker is not required to
remain at his workstation, but must be available [...]. These periods and their foreseeable
duration shall be known in advance by the mobile worker [...]".

A UK stakeholder working group (DfT, 2014) emphasises the uncertainty involving the
definition of periods of availability. This uncertainty stems from the notion “known in
advance”, which leaves room for interpretation, and both operators and drivers have an
incentive to consider certain activities as POA, when it could be argued that they were
‘other work’ (for example drivers unloading his vehicle could be under pressure to misuse
POA to ensure deliveries are made on time). The same report highlights that enforcers find
it difficult to verify/enforce POA since documentation that could prove lawful POA is not
always available (DfT, 2014). British Trade Unions see the misuse of periods of availability
as the reason for the high number of drivers’ working hours (DfT, 2014).

These uncertainties identified in the literature were also confirmed by national enforcement
authorities via their responses to this study’s consultation. 12 out of 16 national
enforcement authorities that expressed an opinion report that the difficulty of
distinguishing and proving periods of ‘work’, ‘other work’ and ‘periods of availability’ cause
(some or major) difficulties in enforcement (the remaining four authorities ticked the
answer option ‘don’t know’). During a CORTE enforcement meeting (attended by the study
team) enforcers from the Netherlands and Ireland highlighted the ambiguity of POA and
the difficulty of proving and verifying whether POA have been known in advance. As a
result, these representatives claimed that the Directive is unenforceable.

It can be concluded that there are still uncertainties with regards to the definition of periods
of availability and its recording. These lead to difficulties in enforcement as to how to
prove/verify POA (and to the entire non-enforcement of the rules in the frame of roadside
checks, as in the Netherlands), as well as the excessive recording of time as POA by drivers
under pressure to keep to schedules.

Other uncertainties with the provisions of Directive 2002/15/EC were not uncovered and
are therefore assumed to be clear.

6.4.3. Directive 2006/22/EC

This section explores the one uncertainty that could be identified in relation to the
provisions of Directive 2006/22/EC. It concerns the use of the so-called forms of
attestations. For all other provisions, no relevant uncertainties could be identified.
However, this does not mean that these enforcement provisions were uniformly applied

44 More specifically, the definitions provided in Article 3(a), (c) - (i)
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across the Union - see Evaluation Question 8 (see Section 6.8) that discusses the uniform
application of the enforcement measures for the relevant discussion.

Use of attestation forms (Article 11(3))

According to Article 11(3) of the Directive, “an electronic and printable form [is to] be used
when a driver has been on sick leave or on annual leave, or when the driver has driven
another vehicle exempted from the scope of [Regulation (EC) No 561/2006] [...].” The
content of the most recent version of this form was set out in Commission Decision
2009/9895/EC of 14 December 2009.

Enforcement authorities did however not take a uniform approach as to how the attestation
form was to be used. In response to these different approaches, Guidance Note 5 was
established, which clarified the approach that is to be followed concerning the usage of the
attestation form. However, in 2013, IRU expressed in a communication to the
Commission*> to have observed pertaining differences in the use of the form across
Member States, despite Guidance Note 5. The Commission’s response emphasises that the
Guidance Note is not legally binding and that it is up to the Member States' authorities to
apply the guidance with a view to creating a uniform enforcement space throughout the
EU.

The lack of uniform application stems from the fact that the use of the attestation form is
not mandatory - Member States are not obliged to require the use of the form. This lack
of harmonisation has been further compounded by Article 34 of Regulation (EC) No
165/2014, which states that "Member States shall not impose on drivers a requirement to
present forms attesting to their activities while away from the vehicle.” This Article has not
provided any clarification as to the use of the attestation form. In addition it caused further
uncertainties on how to record and control activities of a driver when a driver was away
from a vehicle. For example, the Austrian Ministry of Transport stated that the form was
still required if retrospective entries for such activities on the tachograph were not possible.
Other Member States, such as Finland and Latvia state that the use of the form is allowed
(but also other proof can be provided), while still other Member States, such as France and
Greece disregard such forms (and other proof for such activities is required).

It can be concluded that the attempts made to harmonise the use of the attestation forms
across the Union have been unsuccessful. Prevailing different approaches to the use of
these forms cause uncertainties among drivers and undertakings, especially when engaged
in international transport operations.

6.4.4. Impact on compliance

Literature on the specific impact of the different types of clarification is limited. Reports
such as TRT (2012) or AECOM (2014b) generally point to problems in enforcement and
especially its harmonisation across Member States, but they do not set out the specific
provisions that were and/or are still problematic in terms of clarity in practice. It is
therefore necessary to revert to more specific sources and check whether these issues
concern provisions that have been subject to clarification.

The impact of the specific clarifications and remaining uncertainties on compliance is
difficult to establish quantitatively because typically offences are only reported by broad
category of infringement; the explicit provision that was subject of an infringement cannot
be retraced.

Reviewed literature does not give any indication on the explicit impact of clarification on
compliance rates. Given these limitations, we have to revert to stakeholder inputs received
for this study. Enforcement authorities, undertakings and trade unions were asked about
what factors contributed to difficulties in compliance (if anything) and listed possible
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answer options that the respondents were to rate from 1 (not a cause at all) to 5 (a major
cause). Figure 6-6 and Figure 6-7 show the responses related to Regulation (EC) No
561/2006 and Directive 2002/15/EC respectively for the item “Lack of clarity/coherence in
existing rules and guidelines”.

Figure 6-6: Response from different stakeholder groups to the question related
to Requlation (EC) No 561/2006: “In your opinion, what makes compliance more
difficult?” to the item “Lack of clarity/coherence in existing rules and guidelines”

m1 [not a cause] m2 03 04 ® 5 [a major cause] = Don’t know

Enforcement authorities 11 | 5 | 4 |1|

Undertakings B 242 | 275 | 227 W21 i

0% 25% 50% 75% 100%

Notes: Numbers represent the number of respondents per rating; the seven trade unions
that submitted the same questionnaire responses are here counted separately, i.e. as
seven responses stating 'not a cause at all’. Source: Stakeholders surveys of this study

Figure 6-7: Response from different stakeholder groups to the question related
to Directive 2002/15/EC: “In your opinion, what makes compliance more
difficult?” to the item “Lack of clarity/coherence in existing rules and guidelines”

®1 [not a cause] m2 o3 o4 #5 [a major cause] B Don’t know
Enforcement authorities 4 | 6 | 1 % 2 %5?15151
Undertakings [IIEGE 114 | 193 VA 162 ¥
Y
0% 25% 50% 75% 100%

Notes: Numbers represent the number of respondents per rating; the seven trade unions that
submitted the same questionnaire responses are here counted separately, i.e. as seven responses
stating 'not a cause at all’; Source: Stakeholders surveys of this study

The Figures show that enforcers and trade unions do not appear to be very concerned by
the clarity of the rules as a potential cause of non-compliance. The responses from
undertakings were more mixed, with slightly more rating a lack of clarity as a (major or
minor) cause of non-compliance versus those who rated it as not a cause. It should be
noted that undertakings generally rated options more highly as potential problems
compared to other stakeholders — which may bias the comparison. Using a ranking of the
possible factors shows that undertakings do not rank a lack of clarity particularly highly in
comparison to other potential issues - out of 17 different answer options for Regulation
(EC) No 561/2006, the item of ‘lack of clarity/coherence’ ranked 10t™ (see the summaries
of questionnaires in Annex E, Section 13, for more details). By way of comparison this is
still somewhat higher than for the other groups - trade unions rank ‘lack of
clarity/coherence’ last out of all (12) answer options and enforcers rank it as 13% out of 16
answer options.

A breakdown of responses from undertakings by those that mainly carry out international
versus domestic operations does not reveal any major differences in the distribution of
answers, suggesting that undertakings are affected both by a lack of clarity in domestic
legislation as well as differences between Member States.
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More generally, the Guidance and Clarification Notes have been well-received by
enforcement authorities: 84% of national or regional enforcement authorities responding
to the survey agreed that the Guidance and Clarification Notes have been useful.
Discussions led among enforcement authorities during a CORTE enforcement workshop
held in March 2015 confirmed that existing Clarification and Guidance Notes were generally
appreciated and provided a useful basis for aligning enforcement practices. However, a
concern was raised during the meeting that they were not legally binding - a view also
held by the Dutch enforcers and the Austrian Federal Economic Chamber (WKO, 2015).

The Belgian Ministry emphasised in their response to this study’s stakeholder questionnaire
that the possibility for Guidance and Clarification Notes should not be overused: for
Member States it might be helpful to have these common interpretations, however, in
practice the actors ‘on the ground’ need to understand and follow the provisions. The
Ministry argued that it cannot be expected that these stakeholders must read more than
10 different texts to know how to correctly apply the rules.

Figure 6-6 shows that drivers are, on average, similarly concerned by uncertainties as the
undertakings. The items ‘uncertainty about the rules as they are inconsistent’ and
‘uncertainty about the rules as they are unclear’ rank 6t and 8% out of 11 items; around
40% of interviewed drivers state that these uncertainties are a major cause for difficulties
in complying with the rules. Drivers specifically rate the item ‘Differing control practices
among Member States’ very highly, i.e. more than 50% rate this item to be a major cause
for difficulties.

Figure 6-8: Response from drivers to the question: “In your opinion, what are the
main reasons (if any) that contribute to difficulties in complying with the
provisions” to the three listed items

W Not a cause EA minor cause OA major cause ONo opinion / Don't know

Uncertainty about the rules as they are _
inconsistent 4 1| g | & |
Uncertainty about the rules as they are unclear 1| 9 | 2 |

Differing control practices among Member States n 3 | 12 | L |

0% 25% 50% 75% 100%

Source: Interviews with drivers conducted for this study

The above shows that drivers and undertakings, consider a lack of clarity in the rules as a
more important contributing factor to non-compliance than other stakeholders. This might
reflect that they are more aware of (and affected by) the practical difficulties of correctly
interpreting and applying the rules. This suggests that clearer rules could indeed have a
positive effect on compliance. The extent to which this has already been the case thanks
to past clarification efforts can however not be assessed due to the data limitations
described above.

6.4.5. Summary and conclusions

Concerning Regulation (EC) No 561/2006, 17 out of the 23 legal definitions appear to have
been successful as neither reviewed literature nor consulted stakeholders pointed to any
relevant uncertainty. Similarly, concerning Directive 2002/15/EC, 8 out of the 9 newly
provided legal definitions appear to have been successful. The respective clarification
efforts can therefore be considered to have achieved their objective of ensuring greater
clarity and a uniform application of the rules.

However, some uncertainties with regards to the legal definitions have pertained after the
coming into force of Regulation (EC) No 561/2006, Directive 2002/15/EC and Directive
2006/22/EC - as have uncertainties with other provisions. Table 6-3 provides an overview
of the concerned provisions, summarises the identified uncertainties and shows whether
these uncertainties have been subject to further clarification efforts (as well as whether
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these further efforts have been successful in achieving clarity and a uniform application of

the rules).

Table 6-3: New/revised provisions that caused uncertainties per piece of

legislation and further clarification efforts*

Identified uncertainties Further clarification | Outcomes of further
efforts undertaken efforts

Regulation (EC) No 561/2006

‘Carriage by road’
(Art 4(a) (I)

Recording of ‘other
work” (Art 6(5) (I)

Recording of ‘other
work’ (Art 6(5)
(IT)

‘break’ (Art 4(d))
in the context of
‘multi-manning’
(Art 4(0))

‘Daily driving time’
(Art 4(k))

‘Driver’ (Art 4(c))

Place of regular
weekly rest (Art

8(8))

Ferry/ train
crossings (Art
9(1))

Suitable stopping
place (Art 12)

‘Carriage by road’
(II) (Art 4(a))

Keeping of records
(Art 6(5)) (I1II)

Payment regimes
(Art 10(1))

Scope of covered transport
operations

Recording of mixed “in” and
“out” of scope activities
unclear

Further uncertainty wrt
recording of travelling to an
unusual place for taking
charge of vehicle
Uncertainty whether the
second driver may take a
‘break’ in the moving vehicle

Uncertainty regarding when
a ‘day’ commences after a
non-compliant rest

Uncertainty as to whether
only professional drivers are
within the scope of the
Regulation

Uncertainty as to whether
regular weekly rest s
permitted in the vehicle

Uncertainty as to whether
rest may be taken on
ferry/train crossing

Unclear conditions under
which deviation to the rules
is acceptable and what
constitutes a suitable
stopping place

Further uncertainty whether
definition should be linked to
‘vehicles’ or ‘drivers’ in case
of mixed activities

Further uncertainty wrt time
period for which records
must be kept

Uncertainty as to what is,
and how to prove, an
unacceptable payment

Directive 2002/15/EC

‘Periods of
availability” (Art

Uncertainty concerning the
notion “known in advance”

3(b)) (in relation to and its enforcement

Clarification Note 2;
Response to parl.
question
Clarification Note 2

Clarification Note 5

Guidance Note 2

Commission Decision
C(2011) 3759;
Guidance Note 7 (as
of 6/2015)

ECJ ruling (Case C-
317/12);
Clarification Note 2

Response to
parliamentary
question;
Guidance Note 3
Guidance Note 6

Guidance Note 1

No specific
clarification efforts
undertaken

No specific
clarification efforts
undertaken
No specific
clarification efforts
undertaken

No specific
clarification efforts
undertaken

No further uncertainty
uncovered

No further uncertainty
uncovered

No further uncertainty
uncovered

Lack of uniform
application remains
(however, clarity
achieved that second
driver may take break
under specific
conditions)

Decision did not
resolve issue;
Guidance Note 7
remains to be
assessed

Clarity achieved that
Regulation applies to
professional drivers;
however, lack of
uniform application
remains

Differing
interpretations, lack
of uniform application

Lack of uniform
application

Uncertainty remains,
lack of uniform
application

n/a
(uncertainty remains)

n/a
(uncertainty remains)
n/a

(uncertainty remains)

n/a
(uncertainty remains)



Ex-post evaluation of social legislation in road transport and its enforcement

Identified uncertainties Further clarification | Outcomes of further
efforts undertaken efforts

Art 4(d) ‘other
work’ of Reg 561)

Directive 2006/22/EC

Use of attestation Uncertainty as to under Guidance Note 5; Uncertainty pertains,
forms (Art 11(3)) which circumstances Response to lack of uniform
attestation forms are to be parliamentary application
used question; Art 34

(Reg 165/2014)
*Note: Uncertainties regarding exemptions and derogations are discussed in the context of Evaluation Question
5 and are therefore excluded from the above analysis/table.

The table shows that:

e Firstly that there is a lack of clarity in several of the legal provisions, as evidenced
by the need to take actions to issue further guidance, for example in the form of
Clarification/Guidance Notes, as well as the Decision and various ECJ rulings.

e In several cases, the additional clarification efforts have resolved legal
uncertainties, but a lack of uniform application stills remain because of the non-
binding nature of the clarifications (in particular relating to Articles 4(c), and Article
8(8)).

e However, in other cases, also further clarification efforts still have not resolved all
legal uncertainties.

Nevertheless, consultation with enforcers via surveys and attendance at the CORTE
meeting confirmed that clarification efforts have in general been appreciated.

Given the lack of disaggregate data on detected infringements (i.e. there is no information
on whether specific infringements were due to uncertainty or a lack of harmonisation) it is
difficult to gauge the impact of clarification on compliance with the rules. Qualitatively,
answers from the stakeholder questionnaires show different views: while enforcers and
trade unions do not consider a lack of clarity to be a big factor contributing to non-
compliance, drivers and undertakings regard it more relevant for a capability to comply.

6.4.6. Recommendations

A key issue is that, even if subsequent clarifications make the intended interpretation of
the rules clear, they are not legally binding and hence there are still differing
interpretations. This strongly suggests that further clarification on aspects that have
already been the subject of Clarification/Guidance Notes is unlikely to be successful in
achieving further harmonisation. Hence, for the remaining uncertainties where a lack of
uniform application is the key issue, it may be considered that a legally-binding approach
would be more effective. This approach is supported by some stakeholders, for example,
the Hungarian national transport authority states that Clarification and Guidance Notes
should be part of the binding legislation, which would guarantee a uniform application of
law.

For uncertainties where non-binding clarifications have not been attempted, it seems
proportionate to address these in the first instance with guidance, given that this can be
successful and is generally well-received. Several stakeholders consulted for this study
would therefore support the development of further Clarification and/or Guidance Notes
(i.e. the Swedish enforcement authorities, the Czech Ministry of Transport, Polish
enforcement authorities, the French Ministry of Transport). However, if there is to be a
review of the legislation, it would streamline the process if these remaining uncertainties
were also clarified in the legal text as part of the wider process of clarifying the rules, in
order to avoid persisting differences in application.
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6.5. Effectiveness: To what extent is the current system of exemptions
and national derogations contributing to or hindering the
achievement of specific objectives?

To what extent is the current system of exemptions and national derogations contributing or
hindering the achievement of specific objectives? What differences exist in the implementation by
Member States and how do these differences affect the achievement of common objectives, in
particular as regards level playing field?

This question focusses on the degree of harmonisation in the application of exemptions
and derogations when assessing in particular the impact on a level playing field. It also
assesses the impact of exemptions and derogations on the achievement of other common
objectives, namely road safety and working conditions. This question does not deal with
the general scope of road social legislation (aside from the issue of exemptions and
derogations) - the discussion of these aspects is provided in Evaluation Question 2, see
Section 6.2.

6.5.1. Exemptions from Regulation (EC) No 561/2006 (Article 3)

Regulation (EC) No 561/2006 contains specific exemptions (in Article 3) - this defines
nine types of vehicles/ their types of uses for which the Regulation does not apply. There
were only minor changes compared to the previous rules under Regulation (EEC) No
3820/85 (see Annex A, Section 9.1.4 for a full list of exemptions and changes compared
to the previous rules). The main objective of the adjustments was to ensure that
exemptions were justified only on account of their light weight or size, short distance
travelled, or public interest (more specific details are discussed below).

The list of exemptions in Article 3 do not provide any flexibility for Member States in terms
of their application, which ensures uniform application and a level playing field within the
concerned vehicle/operation types.

A further issue is whether the exemptions could create any market distortion with other
vehicles that are still covered by the rules. This can only occur to the extent that
substitution is possible - e.g. if vehicles exempted could be used to carry out operations
normally conducted by vehicles in-scope. In practice, the potential for this type of distortion
seems extremely limited for most exemptions because the vehicles concerned are:

¢ Representing a very small market shares due to their specialist nature,
e.g. vehicles with a maximum authorised speed of less than 40 km/hr (Article
3(b)), vehicles with a historic status (Article 3(i)). Both types of vehicles are
typically very rare (see for example RSA (2009)).

o In the public interest, e.g. emergency services or fire services (Article 3(c)), in
emergencies or rescue operations (Article 3(d)), specialist vehicles used for
medical purposes (Article 3(e)). Such exemptions are justified on the grounds that
these vehicles provide a vital service in a non-competitive environment (European
Commission, 2001a). Obliging such vehicles/ types of services to obey the road
social legislation could severely interfere with their functioning and would be
against the interest of public health.

For the five above-mentioned exemptions, the provisions of Article 3 are unlikely to present
general problems in ensuring a level playing field in terms of the market competition of
vehicles concerned because they represent comparatively small market shares*® and/or
are used in highly specific circumstances in the public interest. In addition, the exempted
drivers, where they are not self-employed, are still subject to the general working time
rules, as set out in the Working Time Directive (2003/88/EC). For the same reasons, there

46 The actual market shares of these vehicles (which is likely to vary across the Member States) could
not be comprehensively identified in the scope of this study. On the basis of available data and
as suggested in RSA (2009), they are “typically very rare”, which indicates a market share that
is insignificant.
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are negligible impacts on the achievement of other objectives (safety, working conditions).
Conversely, if these vehicle types were not exempted, it would increase the administrative
and compliance burdens for authorities and operators without any tangible benefits - or in
the case of emergency/medical vehicles, be in contravention with the objectives of the
rules as they could hinder the effective handling of urgent, short-term emergencies at the
cost of health and safety of casualties. Hence, no disagreement that these exemptions are
appropriate could be identified, either from stakeholders consulted for this study, or in the
reviewed literature.

Other exemptions are justified on the basis of the short distances travelled or the
restricted sectors in which the vehicles operate. Certain issues have been identified
concerning these types of exemptions, as discussed in the subsections below. Also,
similarly to the previous exceptions, the drivers exempted from the driving time regulation
under Article 3 would still be subject to the working time rules, as set out in the Working
Time Directive (2003/88/EC), unless they are self-employed.

6.5.1.1. Article 3(a) — Regular passenger transport under 50km

The exclusion of regular passenger transport under 50km (Article 3(a)) was justified on
the basis that only short distances are travelled, as well as the cost and disruption to
services that might arise from their inclusion in the Regulation (European Commission,
2001a). Examples include services for the general public or school-bus services (RSA,
2009). The wording is unchanged compared to the previous rules - i.e. in recognition of
the local nature of such services, the principle of subsidiarity should apply. At the same
time, the Commission recognised that this sector had been deregulated in several Member
States, potentially creating a risk that road safety concerns and working conditions may
be compromised for profit (European Commission, 2001a). As such, Article 15 was
introduced, which obliges Member States to “ensure that drivers of [these] vehicles are
governed by national rules which provide adequate protection in terms of permitted driving
times and mandatory breaks and rest periods”. As a result of Article 15, Germany, for
example applies the same rules to these operations as for the non-exempted operations
(see the case study on Germany, Annex F, Section 14.3). Consequently, as long as Member
States adhere to Article 15, there are no significant impacts on road safety or adverse
effects on working conditions as a result of the exemption. In addition, as shown in
Evaluation Question 11 (see Section 6.11), data from Germany suggests that drivers
providing short-distance local services tend to have shorter working and driving times on
average compared to longer-distance transport, which implies that the sector has not been
adversely affected by such exemptions.

Nevertheless, as evidenced by ECJ] case C-245/15, there is potential uncertainty with
regards to the scope of Article 3(a). The case (for which a ruling is yet to be made) is to
clarify whether the scope of the exemption includes a company’s own-account transport
services provided for workers in connection with their travel to and from the workplace.
This uncertainty may have led to an incoherent application of the exemption, and hence
an unlevelled playing field among passenger transport operators across the Union.
Information on the extent of such potential different interpretations is however not
available. Stakeholder consultation carried out for this study has not led to further insight
other than that the Belgian authority pointed to ambiguity with regards to the definition of
a ‘route’™’, which is not provided in the legislation and which can be understood differently.
From further examination of the issue it appears that this lack of precision of the term
'route’ leads to situations where some operators split the regular service route, which is
more than 50 km in length, into in two or more shorter than 50 km connecting stages, in
order to avoid applying the EU rules on driving times and rest periods. This obviously puts
fair competition at risk and deprives drivers from benefiting from the full protection as
provided in the EU regulation..

47 Article 3(a): “vehicles used for the carriage of passengers on regular services where the route
covered by the service in question does not exceed 50 kilometres”
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6.5.1.2. Article 3(f) — Specialised breakdown vehicles

Specifically concerning the exemption of specialised breakdown vehicles (Article 3(f)), the
definition was updated to include a maximum radius of 100km from base (previously no
radius had been defined). The 100km radius was introduced because it was found that
breakdown vehicles were actually being used in other ways and the previous provisions
were widely abused - commercial breakdown services regularly travelled long distances,
nationally and internationally (European Commission, 2001a).

Even with the restricted radius, authorities from Denmark and Belgium“® have expressed
concerns that specialised breakdown vehicles can be acquired and used for other means
of transport. The Danish police report cases of this occurring although the full extent of
this practice is not known.

Clearly, these practices mean that the objectives of ensuring working conditions and safety
in accordance with the Regulations are not achieved for the drivers concerned. The problem
here is that breakdown vehicles (as long as their construction/fitments are such that they
are intended mainly for vehicle recovery operations), are exempt regardless of their actual
use*?, and hence undertakings acquiring such vehicles for other purposes are able to
circumvent the rules.

6.5.1.3. Article 3(g) - Vehicles undergoing road tests for technical development,
repair or maintenance purposes

Article 3(g) exempts vehicles undergoing road tests for technical development, repair or
maintenance purposes. The wording is unchanged from the previous rules. Vehicles
concerned by this derogation are very likely to operate under very specific circumstances
only, within a limited radius and representing only a minor share of overall traffic.

According to Swedish enforcers, Article 3(g) (along with Article 3(h)) is the most common
ground for claimed exemptions during company checks - although it is not clear whether
this constitutes an overall significant share of working days or traffic. The exemptions are
verified on the basis of workshop certificates, work schedules, receipts, invoices or other
agreements (Transportstyrelsen, 2015). However, there is no specific documentation
required in national legislation in Sweden, nor in several other countries (e.g. Finland, UK,
Netherlands), which in practice leads to different documentation being required across
Member States (Transportstyrelsen, 2015). As such, the practical enforcement of such
exemptions may vary, since enforcement is the competence of Member States - the
Swedish ministry also implied in their survey response that there are differing
interpretations between Member States. The extent to which the above issues highlighted
by Sweden are problematic in terms of their impact on level playing field or drivers’ working
conditions is not clear — although no other specific complaints in this regard were received
from any stakeholder group during the consultation activities, which seems to imply that
it is not a major concern.

6.5.1.4. Article 3(h) - Vehicles or combinations of vehicles used for the non-
commercial carriage of goods

The exemption of vehicles or combinations of vehicles used for the non-commercial
carriage of goods (Article 3(h)) was amended to restrict the exemptions to the use of
smaller vehicles - i.e. with a maximum permissible mass not exceeding 7.5t. The reason
for reducing the weight restriction for vehicles qualifying for the exemption to 7.5t was
that a vocational licence is required by drivers of larger vehicles, which should comply with
the Regulation. The deletion of the term “for personal use” that had previously been
included was due to difficulties experienced in its interpretation, e.g. where charitable relief
aid is concerned (European Commission, 2001a).

The scope of ‘non-commercial’ transport appears to have left some uncertainty that was
subject ECJ case C-317/12. In this case the question was raised as to whether ‘non-

48 respectively via their survey response and during a study visit
4% ECJ ruling C-79/86
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commercial’ transport services may be interpreted as covering carriage of goods by a
private individual as part of their hobby which is in part financed by financial contributions
from external persons or undertaking. The ruling clarified that the “non-commercial
carriage of goods”, occurs where there is no link with a professional or commercial activity.
The court ruled that such transport operations would fall into the definition of ‘non-
commercial’ transport and would hence be exempted from the rules (since no payments
were made for that transport operation per se), the purpose of that exemption being “to
exclude from the scope of the regulation the carriage of goods by private individuals outside
any professional or commercial activity”.

The ruling does not appear to have resolved all uncertainties though - in particular in
relation to the reduced weight restriction. The ruling noted in its explanations that the
scope of the Regulation is intended to cover professional drivers only and exempting the
type of transport concerned would not have significant negative impacts on road safety
due to its infrequent nature. By justifying the exemption on this basis, the Norwegian
authorities responded to the consultation for this study that the ruling has actually reduced
the clarity of the Article — nevertheless, in their view vehicles exceeding 7.5t should not be
exempt>°,

National authorities responding to the survey indicated different interpretations on the
weight restrictions: Four>! stated that vehicles with a maximum weight above 7.5t were
also exempt from the rule (whereas the remainder stated that this was not the case). This
suggests that there could be a potential unlevelled playing field in respect of this Article.

However, the lack of uniform application could only have a significant adverse impact if the
transport activity involved is also significant. There is no comprehensive information on
the extent of such activities, yet comments from the enforcers in Germany and
Luxembourg indicated that non-commercial transport with vehicles over 7.5t is typically
rare. Overall therefore, in light of the small size of the transport activity concerned, these
different interpretations do not appear to have any significant adverse impacts.

6.5.2. Derogations from Regulation (EC) No 561/2006 (Article 13)

Article 13 permits derogations to be used on a voluntary basis by Member States - Member
States have the power to apply derogations to 17°2 pre-defined categories of vehicles and
drivers while on journeys within their own territories, or, with the agreement of the States
concerned, on the territory of another Member State, provided the objectives set out in
Article 1°3 are not prejudiced. There were several changes compared to the previous rules
under Regulation (EEC) No 3820/85 (see Annex A, Section 9.1.4 of this report for a full list
of derogations and changes compared to Regulation (EEC) No 3820/85).

As a result of the permitted flexibility, the application of the derogations varies greatly
between Member States that have not adopted any of the derogations (Finland and Greece)
to those that have adopted the majority of the derogations (i.e. 16°* Member States have
decided to adopt 15 derogations or more out of the 17 available; Annex A, Section 9.1.5
provides a detailed overview of the adoption of derogations by Member State).

50 Vehicles "not exceeding 7.5 tonnes" are explicitly exempt, therefore by necessary implication
vehicles above are not

51 The national enforcement authorities from Switzerland, Croatia, Hungary, Slovakia.

52 Counting the two sub-elements provided in Article 13(d) separately, as some Member States have
adopted only either one of these.

53 j.e. the objective to lay down rules on driving times, breaks and rest periods for drivers in order
to harmonise the conditions of competition in the road sector, and to improve working conditions
and safety.

54 Belgium, Croatia, Cyprus, Czech Republic, Denmark, France, Germany, Hungary, Ireland, Latvia,
Lithuania, Poland, Portugal, Slovakia, Slovenia, UK
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A lack of uniform application has therefore resulted from the flexibility allowed to Member
States in applying relevant derogations. Belgian authorities highlighted that this freedom
in adoption is problematic in practice, since it causes uncertainties for drivers and
undertakings about how to handle (i.e. record) international operations that are derogated
only in some Member States, and similarly causes uncertainties or difficulties in
enforcement. However, given that derogations, per definition, mostly refer to operations
confined to local areas and/or do not represent a significant share of transport (see
Evaluation Question 2, Section 6.2), the extent of this problem and its impact on the
achievement of the objectives of the social legislation is likely to be limited. No other
consulted stakeholder raised this specific issue.

Some derogations however appear to have resulted in uncertainty over precisely which
activities are included or not, which can have implication on the achieving the specific
objectives of the road social legislation - as discussed below.

The main concerns voiced by stakeholders (i.e. Belgian, French and UK authorities as well
as UK industry groups - either consulted for this study or as identified in literature (see
full details in Annex B (Section 10.3.1)), relate to the possibility of an overly broad
interpretation of the derogations such that sectors involved in competitive activities could
be excluded from the rules. In summary, these relate to the scope of “horticultural”
vehicles (Article 13(b)), the definition of “material” (Article 13(d)), the scope of the
term “non-commercial” in Article 13(i) (in line with the ambiguity of this term in context
of Article 3(h)), and the type of animal products referred to in Article 13(n). The issues
raised regarding these Articles were typically rather theoretical and expressed only by one
stakeholder in each case. Nor could further evidence be found in the literature to
substantiate the comments from stakeholders, which implies that the practical implications
on the achievement of the specific objectives of road social legislation are not significant
across the Union.

More significant however is the derogation under Article 13(h), applying to vehicles “used
in connection with sewerage, flood protection, water, gas and electricity maintenance
services, road maintenance and control, door-to-door household refuse collection and
disposal, telegraph and telephone services, radio and television broadcasting, and the
detection of radio or television transmitters or receivers.” Previously this derogation was
an exemption, since most of the utilities had been state-controlled. Many of such activities
had however been privatised and, as a result, considerable abuse had previously been
found, as evidenced by the frequency with which the European Court was asked to make
a judgement on matters arising from this particular exemption (European Commission,
2001a). Consequently, it was changed to a derogation and its scope was reduced, which,
however, does not appear to have resulted in a clear understanding of and coherent
application of the derogation across the Union, as described in the following.

As discussed in Evaluation Question 2 (on the relevance of the scope of the legislation and
its derogations), the current version of the derogation still potentially includes many
activities that have been subject to liberalisation. The key issue here is that the wording of
Article 13(h) does not explicitly state that only public services carried out by public
authorities are covered. Consequently, privately-run services could also be considered to
be in the scope of the derogation. In cases where the driving itself is not subject to
competitive pressures (as it constitutes an ancillary activity only), this would be in line with
the general purpose of the derogations. However, the remaining uncertainty has led to
different interpretations and the need for further guidance in order to achieve a uniform
application of the rules. For example, in the UK, specific national guidance has been issued
to clarify the scope of vehicles used in connection with ‘door-to-door household refuse
collection and disposal’ (FTA, 2007) and vehicles involved in ‘maintenance’ (Fleet, 2014).
Also on the EU level, remaining uncertainty was addressed by ECJ case C-222/12 of March
2014, which clarified whether transporting material to a “road maintenance works” site
was covered by the derogation. The ruling concluded that this was the case “provided that
the transport is wholly and exclusively connected with those works and constitutes an
ancillary activity to them”. However, several ministries (Belgium, Czech Republic, and
France) consulted for this study felt that the wording still lacked clarity; existing court
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rulings have not resolved uncertainties. The resulting uniform application of the rules
hampers the development of a level playing for the concerned undertakings.

6.5.3. Exceptions from Regulation (EC) No 561/2006 according to Article 14)

Article 14 (1) provides Member States the possibility to grant, after authorisation by the
Commission, exceptions to transport operations carried out in exceptional circumstances.
The total number of such exceptions granted in the period from 2007 to 2014 amounted
to eight, of which four were temporary. The impact of these exceptions in terms of reducing
the effectiveness of the Regulation can be considered negligible because of the
Commission’s authorisation that is required before they can be granted. Hence, the
relevant authorities can verify that the objectives set out in Article 1 are not prejudiced.
Furthermore, any potential relaxation in driving times still has to be in line with the
provisions of the Working Time Directive for mobile workers (Directive 2002/15/EC), which
further limits any possible impact on the achievement of the specific objectives.

Article 14 (2) stipulates that in urgent cases Member States may grant exceptions from
the application of Articles 6 to 9 up to a maximum of 30 days to transport operations -
exceptions that shall be notified immediately to the Commission. The effect of these
temporary exceptions is negligible because they apply for a very limited period of time
only, and are approved for specific transport operations carried out in specific urgenmt and
problematic circumstances only. Consequently, only a very limited share of traffic is
concerned, for a short period of time. This argued negligible impact of temporary
exceptions is further shown by the total number of granted exceptions (as notified to the
Commission): In the period from 2007 to 2014, altogether 36 temporary exceptions were
granted, of which 32 were due to extreme/unusual weather conditions. In such latter
conditions, exceptions allow to ensure the functioning of specific types of services that
remain or become specifically relevant under the prevailing conditions. Related exceptions
are therefore in the public interest, especially when the delivery of essential goods or the
provision of medical services is concerned. In these cases, not exempting the concerned
vehicles could even be in contravention with the objectives of the rules.

Also, none of our stakeholder engagement activities uncovered any concern or uncertainty
with regards to the exceptions provided in Article 14 and their impact on the objectives of
the rules. Exceptions under Article 14 are therefore seen to be well-aligned with the overall
objectives of the rules.

6.5.4. Derogations from Directive 2002/15/EC (Article 8)

Article 8 of Directive 2002/15/EC allows derogations from Article 4 (defining the maximum
average weekly working time to be 48h over a 4-month period) and 7 (providing rules in
case of night work) “by laws, regulations or administrative provisions provided there is
consultation of the representatives of the employers and workers” or by “means of
collective agreements”. Such derogations provide a certain degree of flexibility in the
national rules to be applied. Derogations are, according to Article 8(2) only possible within
specific constraints, which limits the freedom of how these derogations can be defined and
also the variability across, or within, Member States (i.e. derogations from Article 4 may
not result in a reference period exceeding six months). Since, per definition, they can only
be set in consultation with both sides of the industry, negative impacts on working
conditions, health and safety of drivers are unlikely.

As shown in Section 5.3 on the implementation of Directive 2002/15/EC, several authorities
have opted for national-level derogations from Article 4, and Article 7 in order to provide
more flexibility. However, the freedom of application is still in contrast with establishing a
level playing field - even within a single country, different agreements can apply to
different workers. For example, in countries such as Latvia, Ireland and the UK, company-
level agreements regulate working time and related aspects, and in Cyprus, agreements
at company level in the road transport sector contain more favourable provisions than
those provided for by the country’s national implementing legislation on working time
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(Broughton, 2007). This means also that not all workers are subject to any agreed
derogations - for instance, the Swiss authority responding to the survey estimated that
12% of registered transport undertakings have adopted collective agreements. Many
others explicitly stated that such an estimation was not possible. A Swedish industry
association estimated that “most” Swedish undertakings were subject to collective
arrangements as an estimated 70% of drivers were unionised. Older estimates for
Denmark from the literature suggest that 85% of the workforce is covered, with the
national implementing legislation applying to those who are not covered by a collective
agreement (Broughton, 2007).

During the consultation activities for this study, stakeholders were asked to identify any
issues regarding the possibility of derogations to the Working Time Directive. No such
issues were raised by any members of any consulted group. While this does not
conclusively prove that there are no problems, a broad range of stakeholders were
consulted and the same stakeholders freely raised other issues discussed elsewhere in this
Section - this therefore seems to suggest that there are no significant problems.

6.5.5. Summary and conclusions

With regard to exemptions from Regulation (EC) No 561/2006, there are no problems
reported with those that have been justified on either the basis that the vehicles represent
very small market shares (e.g. with a maximum speed of less than 40 km/hr or with a
historic status) or are used for specific purposes in the public interest (e.g. vehicles used
for emergency or medical purposes). Allowing such exemptions in the Regulation ensures
that the costs of enforcement and compliance are reduced without impacting on the
achievement of the objectives of the Regulation in terms of ensuring road safety and
adequate working conditions, by nature of the small scale of activities concerned and the
coverage of such activities by the general working time rules, as set out in Directive
2003/88/EC. Conversely, specific issues have been uncovered with the remaining four
exemptions that were justified on the basis of the short distances travelled. These problems
mainly concern whether the definitions are precise and clear enough to avoid possible
loopholes that enable the rules to be circumvented (e.g. in the case of breakdown vehicles),
as well as an unlevelled playing field in the interpretation and application of such
exemptions.

Derogations from Regulation (EC) No 561/2006 are justified on the basis that underlying
activities are not subject to competitive pressures or do not represent a significant share
of national transport - conditions that might vary across Member States. Consequently,
although the freedom for Member States to freely adopt pre-defined derogations appears
to be appropriate, this may cause uncertainties for drivers, undertakings and enforcement
authorities about how to handle international operations that are derogated only in some
Member States. This issue was only raised explicitly by one stakeholder and therefore does
not appear to be a major concern.

For most derogations, no issues were uncovered with regard to possible negative impacts
on the objectives of the Regulation, since drivers subject to derogations are still subject to
the working time rules for mobile workers (Directive 2002/15/EC) and the derogations
apply to areas where driving is mostly an ancillary activity that happens locally. This is
ensured either by imposing a restricted radius within which the vehicle is allowed to operate
- or, by definition, applying the derogation solely to transport operations that are not
subject to competitive pressures.

Some derogations however appear to have resulted in uncertainty over precisely which
activities are included or not. The concerns generally relate to the possibility of an overly
broad interpretation of the derogations such that sectors involved in competitive activities
could be excluded from the rules. A particular concern is Article 13(h) that is intended to
apply to public services carried out by public authorities, but may be interpreted to include
privately-run services. Different interpretations exist which cause a non-uniform
application of the rules and an unlevelled playing field for the concerned businesses.
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Temporary exemptions as provided in Article 14 are not found to cause any adverse effects
on the objectives of the Regulation. Rather, they appear to be an appropriate tool to deal
with exceptional and urgent circumstances when the suspension of relevant transport
operations would not be appropriate.

Derogations from Directive 2002/15/EC are, per definition, very restricted in their nature
and furthermore only possible in consultation with both sides of the industry. Consequently,
adverse effects on the objectives of road social legislation appear to be limited. They are
an appropriate tool to deal with specific circumstances within a Member State (or within a
certain sector or specific business).

6.5.6. Recommendations

Given the overall assessment that adverse impact of exemptions and derogations on the
common objectives of road social legislation is limited, the consultants do not recommend
changes to the functioning of these provisions.

However, the clarity of some specific exceptions and derogations of Regulation (EC) No
561/2006 could be improved in order to rule out interpretations that can result in transport
operations being unjustly exempt or derogated from the rules. The most significant issues
here appear to pertain to Article 3(f) (specialised breakdown vehicles) and Article 13(h)
(exempting vehicles used in connection with specific (and, at least previously, public)
services). Further clarification efforts are recommended. Other uncovered issues related
to other exceptions or derogations appear to have much less significant impact on
achieving the objectives of the rules and are therefore recommended not to be tackled as
a priority.

Section Error! Reference source not found. on Evaluation Question 4 provided
recommendations on the approach to clarifications - the same recommendations apply to
the clarification of exemptions/derogations
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6.6. Effectiveness: To what extent has the package of enforcement
measures contributed to improving the application of the social
rules in road transport in a uniform manner throughout the EU and
to increasing compliance with these rules?

How do the results compare between different EU Member States? How do results compare for
provisions under Driving Time Regulation and Road Transport Working Time Directive? How do the
results compare with the state of play prior to the adoption of the Enforcement Directive? What
are the main drivers and hindrances to the effectiveness of enforcement?

This section examines first the impact of enforcement measures that are prescribed in the
social legislation, such as the minimum requirements for checks. It then considered factors
that are not directly regulated but may still impact the overall functioning of the
enforcement system. Finally, the effectiveness of enforcement is examined.

6.6.1. Regulation (EC) No 561/2006 and Directive 2006/22/EC

A range of enforcement measures were introduced to ensure harmonised application and
more effective enforcement of the driving time rules across Member States, as follows:

e Minimum thresholds for the number and distribution of checks.

e Risk rating systems, as required by Article 9 of Directive 2006/22/EC.
e Penalties for infringements of the rules.

e Forms for attestation of driver activities.

The impact of each of these measures is examined firstly in terms of their contribution to
the uniform application of the rules. The provisions regarding administrative
cooperation are assessed in Evaluation Question 8 (see Section 6.8). Issues regarding
the interpretation of the rules are dealt with in Evaluation Question 4 (Section Error!
Reference source not found.).

6.6.1.1. Number and distribution of checks

In terms of the number of checks, the Enforcement Directive has had positive impacts
in terms of raising the minimum standards across Member States. This is evidenced by the
fact that in 17°> Member States the percentage of working days checked showed an
increase between 2005-2006 (before the Directive was adopted) and 2007-2008%¢. By
2011-2012, the percentage of working days checked had increased in all but one Member
State (Poland) for which data are available.

The actual number of checks still varies substantially (with some Member States®’ reporting
shares that are 3 to 5 times higher than the minimum requirements); however, the purpose
of the Directive is to harmonise the minimum standards rather than prescribing a precise
number. In this sense, the Directive can be considered to have been largely successful in
ensuring common minimum standards: in 2011-2012, all Member States except Denmark,
Greece, Italy, Latvia and the Netherland exceeded the minimum target of 3%.

Regarding the distribution of checks, there is still an imbalance between working days
checked at the roadside and at the premises: most Member States have failed to meet the

55 Austria, Cyprus, Denmark, Estonia, Finland, France, Germany, Hungary, Ireland, Italy, Latvia,
Lithuania, Luxembourg, the Netherlands, Romania, Slovakia, Sweden - around 80% of the 21
Member States for which data are available

56 Directive 2006/22/EC increased the minimum requirement for working days checked, from 1%
before the introduction of the Directive to at least 2% of all working days from 1 January 2008

57 AT, BG, FR, DE, RO
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requirements on how their checks should be distributed®® (NB: reasons underlying the
difficulties in meeting the requirements in some Member States are examined in Section
6.6.2). This shows that the harmonisation in terms of the distribution of checks is
incomplete. Even so, there has been improvement in the distribution in the last reporting
period (an increase from 18% on average of checks at the premises in 2009-2010 to 20%
in 2011-2012), showing that trends are moving in the right direction. Also, many countries
conduct roadside checks in excess of the minimum requirements - if these excess checks
were removed, the proportion of working days checked at the premises would be much
closer to the requirement (although still below it at an average of 45% compared to the
requirement of 50%>°).

6.6.1.2. Implementation of risk rating systems

The risk rating systems have an important bearing on the targeting of checks. While the
legislation lays down that Member States must adopt such a system, the details of its
functioning and application are largely left to Member States and hence this becomes a
source of discrepancies.

However, progress towards targeted enforcement (more frequent controls for frequent
offenders) has not been uniform across Member States. Firstly, in terms of the actual
usage of risk-rating systems, the review of implementation already provided in Section
5.4 showed that this is determined at the level of single enforcement authorities. While
there might be a risk rating system in place in a certain Member State, this does not
necessarily mean that all relevant enforcement authorities contribute and/or make use of
the system.

Implementation in terms of how the risk-rating is applied / calculated also varies
widely. To illustrate these differences, several examples are elaborated in Box 6-1.

Box 6-1: Detailed overview of the functioning of risk-rating systems in selected
Member States

Romania: The Romanian risk-rating system is mainly used by the Road Transport Inspectorate
(information mainly stems from the Labour Inspectorate but also from the Police). It is based on
a mathematical model that assigns risk levels to a company. The system also identifies the type
of infringement the enforcers should focus on (which can be any infringements concerning
commercial road transport). Entries are not deleted from the system but the risk rate for a certain
company can become zero if no infringement has been detected in three consecutive years. A
time coefficient reduces the risk rate of a company by a third in case no infringement has been
detected within a year. The severity levels of the infringements are in line with the Commission’s
guidelines.

Sweden: The Swedish risk-rating system is built around a score point system according to the
severity of infringement divided by the number of vehicles checked. The severity of infringements
is in line with Directive 2009/5 and entries are deleted after 3 years. The risk-rating system is not

used by the police that conducts roadside checks in order to keep these checks random.

UK: The UK authorities reported that the risk rating system that they are using, UK Operator
Compliance Risk Score (OCRS) is one of a number of tools that the UK enforcement authorities
use. It has been in place since 2006 and the representative of the UK authority considered that
in particular the part of the OCRS that assesses the risk of the technical condition of the vehicle
works very well. This is due to the high amount of data available to support this risk rating. Risk
scores and data are also made available to companies via a web portal. Companies use the OCRS
data to help them manage their levels of compliance. The UK enforcement authorities are currently
working towards using additional data. The system is used by DVSA who carry out the majority
of roadside and premises inspections and used both at roadside and as a part of the consideration
for the conduct of company checks. However, concerning company checks also more detailed
analysis of the company data is used to determine which checks should be carried out. The

58 Directive 2006/22/EC sets out the ratio between checks at the roadside and at the premises, which
should amount to at least 30% and 50% respectively. Only six Member States met both
requirements: Cyprus, Greece, Ireland, Lithuania, Netherlands and Slovenia

59 Only Greece, Sweden, the Netherlands and Denmark would still be very far from the threshold set
for checks at the premises.
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severity grades of the infringements are based on the UK definitions. OCRS recalculates the risk
scores weekly and always uses the data of the previous three years’. Most recent infringements

count more towards the risk grade of an undertaking.
Source: Interviews with enforcement authorities and ministries

The above examples of risk-rating systems has shown that there is a lack of harmonisation
in terms of:

e Implementation of the risk rating system and its penetration across all relevant
enforcement authorities (as the national system may not be used by all of the
national enforcement authorities involved in the monitoring of the social
legislation);

e The extent to which the national system is fed with data from other authorities
within the same Member States and/or information from other Member States;

e The calculation methods used in the system itself.

Although the Commission (together with Member States) prepared a recommended
formula to calculate risk ratings, again it was not legally binding and hence not taken up
by all Member States. Furthermore, in 2013 the Commission surveyed Member States to
determine whether there was demand for harmonisation of the formula, which would allow
for compatibility of national risk rating systems. However, the survey indicated that there
was a low level interest in pursuing this approach.

In summary, national differences have emerged in the detailed implementation of risk-
rating systems. This is because no specific calculation methods have been laid down in any
binding legislation, and there appears to be little interest from Member States in voluntarily
aligning their calculation methods

6.6.1.3. Definition of penalties

It is widely reported that the lack of a harmonised approach towards the categorisation of
infringements and levels of fines imposed is a major cause of legal uncertainty and a
potential source of unfair competition within the internal market (e.g. (AECOM, 2014a);
(Bayliss, 2012); (TRT, 2013)). In 2009, a European Commission study found that national
systems of penalties for infringements of Regulations in the road haulage sector differed
significantly between Member States. The same finding is evidenced in the literature, (e.g.
(European Parliament, 2010), (TRT, 2013) and (Broughton et al., 2015)), as well as in the
updated review conducted for this study in Section 5.1, which showed significant variation
in the level of fines that cannot be explained by socio-economic differences. In addition,
the types of other sanctions that could be imposed vary greatly across Member States (e.g.
the potential immobilisation of the vehicle).

One of the steps taken to (indirectly) improve the harmonisation of sanctions was the
introduction of Commission Directive 2009/5/EC!8 on the common classification of the level
of seriousness of infringements. This proposed that infringements be classified into three
categories according to their degree of seriousness, and specifies reference thresholds for
infringements relating to quantitative variables. However, since the level of sanctions is a
competence of Member States (due to the subsidiarity principle), no indicative value in
terms of sanctions to be imposed has been assigned to each of these categories.
Furthermore, out of the Member States that reported on their penalties systems in their
biennial reports, only the Netherlands and Romania notified that they aligned their
categories of penalties with the above-mentioned categorisation of infringements.

Overall it is clear that there is a continued lack of a harmonised approach towards the
categorisation of seriousness of infringements, the levels of fines imposed and the type of
sanctions applied. The lack of harmonisation has arisen because Member States have
competence in this area - furthermore there is no guidance that establishes an appropriate
level of fines. The Regulation does not establish any criterion for the assessment of
proportionality of penalties — hence, Member States are empowered to choose the penalties
which seem to them to be appropriate.
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6.6.1.4. Form for attestation of driver activities

The implementation of the form for attestation of driver activities was reviewed in Section
5.4, which showed the wide range of approaches taken and indicated a lack of
harmonisation in terms of what a driver can or must do to prove activity and inactivity
periods for which gaps in tachograph records exist.

The purpose of the form is to provide a uniform document attesting for driver’s activities
when away from a vehicle and when it was not possible to record these activities or
inactivity periods by the tachograph. However, there are reportedly problems with the use
of the form. According to its monitoring submission, Lithuania has reported problems of
economic operators use the form attesting to periods of driver activity to conceal actual
drivers' activities (European Commission, 2014). According to the report “Drivers arriving
to Lithuania from other Member States often submit a form stating the purpose of the visit
as holidays or recreational. These practices render verification whether a driver residing in
another country has submitted a form attesting to actual driver activity very complicated”.

To cross check this report from Lithuania, all enforcers and ministries responding to the
surveys were asked about possible issues with the forms. The highlighted issues fall into
three main categories:

« Falsification of information (Belgium, Netherlands, Hungary, Czech Republic,
Germany, Sweden, France);

¢ The requirement is very time-consuming (Netherlands, Austria - labour
ministry).

e The approach across Member States is inconsistent (Belgium, Czech
Republic)
The Belgian authorities gave specific examples of falsification: Drivers that are brought
with a van to the parking where the truck is stationed may use an attestation until the
moment they leave with the truck (i.e. the time needed to travel to the parking space to
take over the truck is almost never registered).

The problems related to attestation forms were also confirmed in the discussions during
the study visit to the CORTE working group, where it was clear that there is no uniform
approach on the issue (for instance, in France a driver would be fined if they do not have
a form, whereas in other countries the forms are not considered relevant as there is no
proof of the underlying activity (e.g. Netherlands). The problems of lack of harmonisation
were also found during the enforcement study visit, where the Belgian enforcers explained
they did not want to sanction a Dutch driver for not carrying attestation forms (as required
under their law) because they know that such attestation forms are not used in the
Netherlands anymore (although they are required in Belgium). The enforcers confirmed
the above-listed issues relating to falsification and the time taken to fill in the information.

Overall there appear to be several issues: aside from the inconsistent approach, there are
also issues of potentially unreliable information on the forms, as well as the time-
consuming nature of the requirement.

6.6.1.5. The Working Time Directive 2002/15/EC

By contrast with Regulation (EC) No 561/2006, there is no explicit legal requirement for
Member States to submit quantitative information on enforcement of, and compliance with,
the Working Time Directive. Some Member States have provided quantitative information
to the Commission in their biennial reports anyway, but the number of Member States
doing so is insufficient to allow EU-wide conclusions to be drawn (European Commission,
2014).

Various approaches are taken to enforcing the Directive. Information gathered from the
study visit to the CORTE enforcement meeting revealed that some enforcers (e.g.
Netherlands) consider it is only possible to enforce working time via checks at the premises,
whereas others (e.g. Germany) consider it is possible to check at the roadside although
verification of “periods of availability” can be ambiguous. The official monitoring reports
also confirm that some enforcers find coordinating checks at the roadside to be impractical
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- for instance, the UK reported that working time records are not checked at the roadside
due to the fact that 17 weeks of records are not required to be held in the cab, and the
Czech Republic indicated that checks of working time are not possible at the roadside but
only at premises where additional proof is made available (European Commission, 2014).
Other examples were gathered via interviews conducted for this study: in Poland checks
on drivers' working time can be performed at the premises by the National Labour
Inspectorate, and checks of the driving time, compulsory breaks and rest periods of drivers
may be performed at the roadside by the Road Transport Inspectorate, the Police, the
Customs Service and the Border Guard. In the UK the enforcers report that they carry out
checks of working time checks when an operator visit is made for the purposes of the EU
drivers’ hours rules, general follow ups and new operator visits. In addition, as part of
obtaining their operator licence, operators must demonstrate to the Traffic Commissioners
that they have adequate systems in place to make sure they and their staff obey both the
EU drivers’ hours and working time rules.

Member States’ reports to the Commission have revealed that in some cases, collective
agreements between employees and employers have contributed to the arrangements for
monitoring the working time rules. This is reported to be the case in Sweden®, where
collective agreements (covering approximately 70% of firms) impose fines on operators
whose employees exceed a certain weekly limit on working hours, and trade unions enforce
these agreements in the first instance. In Italy, trade unions conduct checks on companies
to establish whether they have exceeded weekly limits on working hours (European
Commission, 2014).

The importance of collective agreements in the Member States varies greatly; in Malta
there are none, and in other Member States employees and employers have agreed terms
to derogate from the maximum weekly working time limit (European Commission 2014c).
The UK Department for Transport indicated that they are generally unaware of the extent
of collective agreements as these are a matter for individual operators to address through
contracts with their employees, and will not come to light until the operator reveals the
contract.

Overall the analysis suggests that the enforcement practices for the Working Time Directive
vary significantly across Member States and that no harmonised approach for enforcing
this Directive exists. Due to the lack of information on infringements/compliance, it is not
possible to say with great certainty whether certain approaches are more effective than
others. As will be shown in Evaluation Question 10 (which assesses compliance with the
Working Time Directive), there is evidence of low compliance with working time provisions
across the EU, due to the low priority given to enforcement of the Working Time Directive.

Hence, in conclusion, although there are varying practices across Member States with
regards to the specific enforcement of the Working Time Directive, this variation seems to
take a secondary role behind the fact that the Directive is generally given a low level of
priority in enforcement. Overall, since there is evidence of low compliance, current
enforcement cannot be considered effective.

6.6.2. Factors that are not directly regulated under the social legislation

The main factors that are not directly regulated under the social legislation, but which
influence the effectiveness of enforcement, were identified as issues of budget and
enforcement capability. These are analysed in more detail below.

6.6.2.1. Budget for enforcement

Several Member States reported to the Commission in their monitoring reports that the
main reason they could not comply with the provisions for enforcement measures were
budget constraints. In particular, Greece, Italy and Latvia pointed out that the financial
crisis has limited the resources in terms of staff and/or new equipment (European
Commission, 2014).

60 Based on an interview with a Swedish transport operator association
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Responses to the survey of national authorities conducted for this study also confirm that
financial constraints are widely considered a problem: 60% of respondents to the enforcers
survey felt that a lack of budget made a contribution to difficulties in enforcement. This
issue was reported by respondents across the EU, although this was slightly more apparent
among the EU-13 Member States (69% of respondents) compared to EU-15 (50%). More
broadly, employer-side organisations have also urged Member States to invest more in
enforcement controls in response to a perceived lack of funding (Broughton et al, 2015).

6.6.2.2. Enforcement capability

It is also worth noting that the enforcement capacity of Member States in terms of the
number and training of enforcement officers, has an important bearing on the effectiveness
of enforcement. However, it is not directly regulated under the social legislation, as Member
States have competence to recruit and train their own staff.

It is rather difficult to compare the enforcement capability of Member States in quantitative
terms for two reasons: firstly, the standards of reporting are not consistent across Member
States (and even in the same Member States over time), and secondly, the quality of
training is not possible to directly compare®?.

Instead, the underlying reasons for changes in the number of enforcement officers were
explored in detail for the case study countries via interviews: In countries where the
number of enforcers were reported to have increased: e.g. Belgium, Romania, UK and
Sweden, all of the respondents felt that the increase figures were inaccurate due to
inconsistent reporting. Interviewees felt that the enforcement capacity had actually
remained relatively constant (Belgium) or even decreased (Romania). The UK interviewee
explained that the 2011-12 report included all enforcement offices rather than just Traffic
Examiners, whereas there had been a major reorganisation of enforcement in Sweden.
Interviewees in the other case study countries (e.g. Germany) were not able to explain the
trends.

The information obtained from these interviews suggests that the fluctuations in
enforcement capacity, whether increases or decreases, appear largely to be the result of
reporting inconsistencies rather than any underlying change in enforcement capability. The
limitations of the reporting (examined in more detail in Section 6.10) preclude a more
specific analysis — further compounded by the fact that interviewees across the case study
countries could not provide more accurate estimates.

A certain degree of harmonisation in terms of enforcement officer training at both
national and international level is necessary in order to contribute to a uniform application
of the rules, yet this does not appear to be the case: in 2009, only 20 out of 29 National
authorities had completed the training of their enforcement officers (European
Commission, 2011). The 2011 Commission impact assessment on changes to the
tachograph Regulation identified the non-standardised training of enforcement officers
responsible for monitoring social legislation at roadside checks as a particularly problematic
area, as the standards and thoroughness of training differ widely between Member States
(European Commission, 2011). Updated investigations conducted for this study confirmed
that there is still a difference in training approaches.

The widespread issues related to a lack of budget and manpower mean that it is worth
looking at innovating practices in the Netherlands. A logical consequence of an over-
emphasis on meeting the minimum number of checks without also considering their quality
is that this may jeopardise the effectiveness of enforcement - hence, making the most of

61 In terms of the number of enforcement officers, the monitoring report from 2011-2012 showed
that in aggregate the number of enforcement officers had fallen by around three-quarters
compared to 2009-2010. On closer inspection, it appears that a reduction in Italy is driving most
of this — with an enormous reduction of more than 281,000 officers (indeed, by taking out the
figures for Italy, there was actually an overall increase in the number of officers for the remaining
countries).
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scarce budget is important. The Dutch approach was developed to overcome the issue of
budget cuts and consequent decreases in numbers of enforcement officers (see Box 6-2).

Box 6-2: Overview of the trust-based enforcement system in the Netherlands

The Dutch authorities explained during an interview for this study that they have introduced an
enforcement agreement with road transport undertakings which could be considered as a
supplementing measure for checks. This monitoring based on trust has been introduced in 2009
and up to this point 23 road transport undertakings had joined the scheme.

Enforcers work with companies to help them achieve a high level of compliance, thereby reducing
the need to target them in random checking and achieving good results in terms of compliance
levels (ETSC, 2011a). The audit process consists of three stages: self-assessment, inspection and
monitoring. If a company achieves good results in an audit and demonstrates above-average
compliance, a covenant or enforcement agreement may be signed between the companies and
the inspectorate. In this covenant, the company will agree to follow specified management
principles to ensure continuing high performance, and in return the inspectorate will agree to
conduct the minimum possible surveillance to verify the activities of the company, instead of the
normal checking procedures.

This system indirectly provides for an additional one million of driver working days checked. If
added to traditional checks, the Netherlands would meet the minimum checks threshold (European
Commission, 2014).

It has also been suggested that the quality of training may in fact be a more important
factor than the overall number of enforcers. Fewer officers with more effective training and
equipment (such as in the case of the UK) can be more effective in enforcing the
Regulations than a greater number of officers with less effective preparation (European
Commission, 2011).

Finally, the existence of “letterbox” companies has an important bearing on the
effectiveness of the social legislation, due to the difficulty of monitoring the activities of
such companies, which increases the risk that they can infringe the rules. The extent to
which this occurs in practice is not possible to determine, although there are many
individual case studies that demonstrate this effect. For example, there have been cases
reported of companies employed by Dutch hauliers, but recruited through their foreign
branches in Poland and Hungary. These subsidiaries have been reported as “fictitious”, and
the companies involved are associated with allegations of paying low wages, providing poor
working conditions and encouraging drivers to work long hours (TRT, 2013).

6.6.3. Impact of enforcement measures on compliance of undertakings

The one quantitative indicator available as a tool to analyse the level of compliance is the
infringement detection rate (referred to as the detection rate further in the text), i.e.
the number of offences detected for every 100 working days checked. An important caveat
is that the detection rate does not give a direct indication of compliance with social rules,
since actual compliance cannot be observed and moreover the detection rate is also
influenced by factors that affect enforcement practices (meaning changes in infringement
rates may occur even if compliance is constant). Trends in the detection rates seen over
time are also highly context-specific and vary widely between countries, with no coherent
quantitative trends.

The main issue that prevents cross-country comparisons is the wide variation in
enforcement, recording and reporting conventions that affect the reported detection rate
for instance:

1. The use of general tolerances: some countries do not permit any tolerance in
recording infringements (NL, LV, ES, DE), whereas other (FI, UK, RO, DK, SE) allow
some leeway (e.g. Denmark allows a tolerance level of 5% in its assessment and
SE allows 2-3 minutes tolerance to compensate for tachograph deficiencies in
certain cases) (STA, 2015).
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2. The approach to sanctioning isolated minor infringements: Some countries
issue a warning if there are only isolated or minor infringements (SE, UK, NL, FI,
DK, DE). For example, in the Netherlands, minor infringements are not controlled
until the third company check, meaning that infringements before this point are not
controlled. In other countries (e.g. ES, RO, LV), sanctions are typically still imposed
for minor infringements. Several countries assess infringements dependant on their
context and, if these are systematic, then they can be sanctioned, but they are
disregarded if they are few in number or considered to be random occurrences (STA,
2015).

Reporting practices may also vary within the same country over time, meaning that even
looking at trends within the same country is not possible (this is elaborated further in
Evaluation Question 10 - briefly, it is clear that definitions and reporting practices vary in
the same countries from year to year, meaning that reported data are not comparable and
do not necessarily reflect well the actual trends).

All of the above means that even with the understanding that detection rates are an
imperfect indicator of compliance, their interpretation does not give any sensible results
since the fluctuations between and within countries are largely due to changes in factors
other than the underlying behaviour of undertakings/drivers. Hence, in the analysis below,
a more qualitative approach was used to explore the different outcomes in different
Member States. This more qualitative analysis demonstrates again that the driving factors
behind the trends in different countries are highly context specific.

6.6.3.1. Countries in which reductions in the infringement rates have been seen:

In Germany, a decrease of almost 30% in the total infringement rate has been seen in
the latest reporting period, with reductions in the infringement rate for both roadside and
premises checks (respectively 28% and 34%). The German enforcers interviewed for this
study felt that the number of infringements has clearly decreased, partly due to the number
of controls and partly due to the additional functionality of new tachographs introduced
from 2011.

The views of the enforcer that controls have intensified seem to match the data at the
aggregate level: Germany shows a relatively intense and increasing approach to controls.
Overall, more than 16% of all working days in 2011-2012 were checked (a higher share
than all other countries except France), well above the minimum threshold of 3%. The
number of checks also shows a significant increase of 10% for checks at the premises
between 2009-2010 and 2011-2012, and by 15% for roadside checks.

Further qualitative support to the view of the enforcers is given by comments from a
German undertaking interviewed for this study, who stated that “the risk of being detected
in Germany is very high”. Conversely, a second German undertaking interviewed cited their
heavy investment in training — now they report that their infringement rate is close to zero,
yet at the same time they feel that controls have decreased. This apparent contradiction
to the reporting data (which shows an increase in controls) may be an artefact of the risk-
targeting approach used by the German authorities - companies that have the highest
infringement rates are logged and visited annually at site, while other companies are visited
every 3 - 5 years.

Interviews were conducted with national authorities in other countries with reported
reductions in the infringement rates (e.g. Poland, France, Spain, and the UK) and
interviewees were asked specifically about these trends. However, the interviewees were
not able to shed much further light on the likely reasons for the developments.

The example above shows that in Germany, improved compliance levels are thought to be
contributing to the lower infringement rates - improvements are thought to be driven also by
increasing the number of controls (increasing the risk of being caught), as well as the additional
functionality of new digital tachographs
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6.6.3.2. Countries in which increases in the infringement rates have been seen:

In Belgium, the detected infringement rate increased by almost 20% between 2009-2010
and 2011-2012. This total increase is partly the result of a shift toward a higher proportion
of checks at the premises, but also due to an increase in infringement rates for both
roadside and premises checks (respectively of 26% and 12%).

Two Belgian enforcers were asked during the case study interviews about the most
important factors that contributed to this increase. They explained that the increase was
mainly due to the improved training of controllers (see previous section on enforcement
capability for more details) and an increased awareness of the legislation among relevant
authorities, rather than any underlying change in compliance behaviour. In terms of the
increased knowledge of the legislation, more details on the specific actions were sought:
examples were given of:

e Internal collaboration between various working groups.

e Hosting seminars and meetings with police officers, mobility inspectors and social
inspectors.

e Giving continuous feedback and training on certain practices.

e Exchange of information on the systems used to commit fraud.

Other possible explanations do not appear to be backed up in the data - for example, there
have not been substantial changes to the penalties. A study visit to a Belgian enforcer did
not reveal any other factors aside from those outlined above: there is reportedly no formal
risk-rating system available to the inspectors of the Ministry of Transport (although the
Labour Inspectorate reported in their survey response that they use one) - however,
undertakings are targeted for checks at the premises if they are implicated in a court case
or they have a history that suggests they might be more likely to be non-compliant.
Roadside checks are conducted at random. The enforcers also confirmed that the number
of staff has remained constant.

Views from industry also appear to support the suggestion that the changes in infringement
rate are not particularly driven by negative trends compliance behaviour, but rather by the
enforcement practices. A Belgian industry association and a Belgian undertaking
interviewed for this study both claimed that compliance has in fact improved and is mainly
now due to unintentional infringements - this was thought to be partly because of the
digital tachographs and modernisation of business methods (including computer systems
that make organisation and tracking of driver schedules easier). Another Belgian
association suggested that remaining problems of non-compliance tend to be concentrated
in certain (highly competitive) sectors. Although there is likely to be some selection bias in
the interviews with industry (i.e. highly compliant stakeholders are more likely to agree to
be interviewed), this seems to support the view that changes in infringement rate are not
due to reductions in compliance.

Cross-checking the view of the interviewees in the data suggests that the increase in
detected infringement rate reflects a real underlying change in the effectiveness of
enforcement - looking at the infringement rates separately for all combinations of location
and sector®? indicates that infringement rates have increased for all types, yet there has
been an overall reduction in the number of working days checked - suggesting that the
fewer checks (being conducted by the same number of officers) are more effective.

In the Netherlands, the previously-mentioned trust-based enforcement system was
implemented in 2009. Since it was introduced, the overall (absolute) number of
infringements detected has actually increased by around 23%, despite a reduction in
working days checked (the percentage infringement rate has also increased by 44°%). This
suggests that the system may be helping the enforcers to concentrate better on high risk
companies - a view supported by the national authority.

In Sweden, data for the 2011-2012 reporting period showed that the overall infringement
rate was 2.46 (per 100 working days checked), a dramatic increase from 0.69 in 2007-

62 j.e. roadside checks of passenger sector, roadside-freight, premises-passenger, premises-freight
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2008. The Swedish enforcer explained that the enforcement capacity in Sweden is currently
still being built up and almost all checks were conducted at the roadside. The large changes
in infringement rate therefore appear to be the result of reorganisations and build-up of
enforcement capacity.

Two Swedish undertaking interviewed for this study expressed their views that the
compliance in Sweden was high - one further elaborated that this was due to the problem
of driver shortages: there is scarce supply of drivers, so companies will ensure they comply
with the legislation so as not to lose them. However, the enforcers expect that compliance
in reality is much lower than the infringement data would suggest. Preliminary reporting
data for the years 2013-2014 show an infringement rate of 5.01, which supports this view
but is at odds with the industry responses. It is difficult to conclude what the underlying
compliance trend may be because of the significant changes in the organisation of
enforcement capacity in Sweden, which are likely to be the major driver behind the changes
in infringement rate reported. For instance, the increase in infringement rates is like to be
partly due to the rebalancing of checks towards more checks at the premises, as well as
the introduction of a risk-rating system. The enforcer reports that the risk-rating system
has increased effectiveness of company checks because companies with a higher risk
profile can now be targeted more effectively (previously they were conducted randomly),
whereas roadside checks are still conducted randomly.

The example of Belgium shows that in some cases, the increase in infringement rates can be
because the effectiveness of enforcement has improved (due to better training of enforcement
officers, improved cooperation etc.). Hence, increases in the detected infringement rates are not
necessarily because underlying compliance levels have decreased (and indeed, may occur despite
increased compliance if the effectiveness of enforcement increases sufficiently).

In the Netherlands, a trust-based reporting system appears to have allowed enforcers to focus
their capacity on higher risk companies, since the detected infringement rate has increased since
its introduction.

In Sweden, the changes are due to reorganisation of the forces responsible for enforcement (more
checks at the premises, introduction of risk-rating, building up of enforcement capacity), leading
to large changes in infringement rate that do not necessarily reflect the underlying compliance
trend.

6.6.3.3. Countries with consistently low infringement rates:

Romania, has demonstrated a consistently low infringement rate (0.35-0.46
infringements per 100 working days checked). A Romanian enforcer explained during an
interview that they felt the actual compliance rate was lower than that suggested by the
official statistics.

For roadside checks, the enforcers emphasised that the low infringement rate (0.42) was
not because the checks themselves are not effective, but rather that undertakings are
capable of avoiding check points on the road.

Checks at the premises are targeted using the risk rating system, thus the interviewee was
of the view that the detection rate is typically higher compared to roadside checks (which
are carried out at random). However, the official reported infringement rates still show
very low detection rates for checks at the premises (0.23) - lower than for roadside checks.
The enforcers explained that this is because they check each new company in the first
three months in order to verify the compliance with the access to the market legal
requirements. In those cases, the detection rate is very low because the companies are
only at the beginning of their activity. Because both kinds of checks are reported, the
detected infringement rate for checks at premises appears to be lower than the average in
Europe. Interviews with authorities in other Member States indicated diverse recording
practices: for instance, Germany and Poland report all checks, whereas Belgium reports
only infringements, and the UK takes a mixed approach to roadside checks: full checks are
recorded whether there are infringements or not. However if enforcement officers do a
cursory check and nothing appears to be wrong, then the vehicle is sent on its way because
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they do not want to place an additional burden on compliant operators. This type of check
is not recorded. (NB: the difference in recording practices is more relevant for cross-
country comparisons, and should not affect the identification of positive or negative trends
in infringement rates discussed above).

Other possible reasons for the lower infringement rate in Romania were reviewed, which
shows that the country is not particularly unusual in its enforcement practices®3.

The example of Romania shows that a low detection rate does not necessarily reflect high
compliance, but rather may indicate that roadside checks are not effective in reaching offenders
(even if the checks themselves may be effective), or that the reporting methods are different (e.g.
mandatory checks of new companies are included).

The above examples also clearly highlight the limitations of the data reporting, with
considerable inconsistencies between Member States (and over time in the same Member
States) with regard to key contextual information such as the number of enforcement
officers and the number of working days checked.

Note that only a limited number of Member States could be analysed - although it was
attempted to conduct the above qualitative analysis at least for all nine of the case study
countries, in practice the information availability and knowledge of national stakeholders
was insufficient to conduct even a qualitative analysis. This was despite multiple efforts (as
described in Section 4.2) to contact stakeholders in each country and reviews of national
literature.

6.6.4. Summary and conclusions

The enforcement Directive has had positive impacts in terms of reaching thresholds for
number of controls and moving toward more checks at the premises, which contributes to
a more uniform application of the rules across the EU. For instance, Member States typically
exceed the minimum threshold for 3% of working days checked. The distribution of checks
is still not uniform across the EU and overall too few are conducted at the premises, but
trends are showing gradually increasing harmonisation.

Concerning the elements of the risk rating system and penalty systems, there is
considerable divergence in the application of the rules (due to the flexibility allowed to
Member States in defining national provisions). There is variation in the implementation of
a national risk rating system, the extent to which the national system is fed with data
from other Member States and the technical specifications of the system itself vary across
countries. The same applies for the definition of the level of fines and the type of
sanctions, which vary significantly across Europe.

Concerning the form for attestation of driver activities, there is an inconsistent
approach as to whether or not it is required/accepted as proof of driver activities. There
are also issues of potentially unreliable information on the form, as well as the time-
consuming nature of the requirement. In combination, these factors mean that drivers may
take a long time filling out the form and will not even find it is accepted in all countries,
whereas enforcers do not feel they can necessarily trust the information.

For the Working Time Directive no quantitative data is available to assess the
harmonisation of its application across Europe or the effects on compliance/detection rates
(mainly due to the fact that quantitative reporting is not required under the Directive). A
qualitative assessment suggests that the enforcement practices for the Working Time
Directive vary significantly across Member States. There is evidence (discussed in
Evaluation Question 10) that suggests a low level of compliance with the Directive across

63 For example, the control period is generally 28 days for checks at the premises in Romania, which
is lower than some countries (generally 3 months in FI, LV, DE) but similar to others (NL, DK)
(Transportstyrelsen, 2015). Romanian authorities typically check the whole company (similar to
the UK, SE, DK) rather than only parts of it, and sanction every infringement separately (similar
to SE, DK, DE) rather than making an overall assessment.
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the EU, which seems to indicate that enforcement in general is not effective — which in turn
is due to the low priority given to enforcement of the Directive.

There are widespread issues reported concerning a lack of budget and manpower. The
monitoring data covering enforcement capacity is very inconsistent (both between
countries and across years in the same country), making quantitative analysis of
enforcement capacity impossible. Based on the literature and an assessment of survey
responses from enforcers, there appear to be issues around the following areas:

e The standards and thoroughness of training of control officers differ across Member
States, as well as the uptake of TRACE.

e There is a gap in capacity in terms of the interpretation of digital tachograph data,
assessed according to survey responses from enforcers.

It is difficult to quantitatively link any specific indicators to the actual compliance with the
social rules for several reasons. Firstly, because the reported detection rates do not
necessarily reflect the actual underlying compliance levels (for which there is no direct
indicator). Secondly, and more importantly, the data on detection rates are rather
unreliable. For instance, the variation reported detection rates and other variables from
year to year can be very large, and this is often due to changes in reporting practices.
Differences in reporting practices between countries similarly preclude any meaningful
cross-country comparisons using cross-sectional data. These measurement issues cannot
be disentangled from any underlying changes in compliance or effectiveness of
enforcement and obscure any underlying trends.

In an attempt to circumvent the problems with the data and qualitatively examine the
effectiveness of the package of enforcement measures, key examples were explored to the
extent that information was available, which revealed several different national situations:

e Reductions in detection rates due to improved compliance (Germany), as well as
increasing the number of checks and taking advantage of the new digital tachograph

e Increases in detection rates due to:

o Improved effectiveness of enforcement due to better training and improved
cooperation, not because compliance levels decreased (Belgium)

o Due to rapid developments in enforcement capability, with a switch towards
more checks at the premises (which are typically more effective in detecting
infringements), better risk-targeting and more highly trained enforcers
(Sweden)

e Consistently low detection rates due to checks that are not effective in reaching
offenders (even if the checks themselves may be effective), or that the reporting
methods are different (e.g. mandatory checks of new companies are included). Low
infringement rates do not in this case indicate a high level of compliance (Romania).

However, these examples show that developments in infringement rates can be influenced
by a variety of factors, and it is not possible to develop general conclusions for the EU with
any great confidence.

Overall, we have only found weak evidence of a positive effect of the package of
enforcement measures in a few countries, as outlined above. The available information
(largely anecdotal) suggests that developments toward a best practice implementation of
the enforcement measures can result in either improvements in compliance and/or higher
detection rates. Examples of what “best practice” specifically means include: higher quality
training of enforcers and better risk-targeting.

However, it must be noted that the available evidence is either anecdotal or indirect and
influenced by a vast number of other factors (especially differing reporting practices and
changing enforcement practices). These other influences lead to far greater fluctuations in
the data than anything that could be expected if the trends were being driven by gradual
improvements in compliance behaviour over time. All of this means that we cannot
concretely say whether the package of enforcement measures has had any impact or not
- the available evidence provides some indication that certain implementation practices
are better than others based on the experience of a few countries, but generalised
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conclusions are not feasible. Rather, what the analysis strongly points to is a need to
improve the consistency of reporting practices (assessed further in Evaluation Question
10, Section 6.10), before any reliable conclusions on the effectiveness of enforcement can
be drawn.

6.6.5. Recommendations

The application of the social rules is not uniform, yet this is a crucial objective in order to
ensure a level playing field in terms of working and business conditions. Further
harmonisation should therefore be encouraged, firstly by ensuring compliance with the
minimum requirements set out in the legislation. On the issue of penalties, harmonisation
of the sanctions is a difficult area given the principle of subsidiarity, as well as due to
differing national administrative and cultural practices. Introducing additional guidance
may be helpful in this regard, although it does not carry any legal force.

Concerning the form for attestation of driver activities, the above-mentioned issues call
into question its usefulness, and hence the consultants recommend that the provision of
the form be reviewed: potentially with a view to replacing it with another (less easily
falsified) method of proof, or with a view to streamlining and harmonising the requirements
for it.

The quality of training for enforcement officers is crucial for effective enforcement. As such,
EU wide guidelines on training of enforcement officers (such as TRACE) should be further
supported to improve enforcement capacity. Harmonisation of training is widely
recommended in the literature (e.g. (Bayliss, 2012); (TRT et al, 2013)) and evidenced by
the attempts to supply a common curriculum under TRACE. Yet, enforcers responding to
the survey indicated that training accounted for the most costly part of investment costs,
indicating that the problem is probably also linked to the aforementioned budget
restrictions. It therefore seems important to emphasise and raise awareness among
Member States of the importance of high quality training, especially where this can enable
a better effectiveness of enforcement — potentially with fewer officers overall. The case of
the UK may be used as an example of good practice in this respect.

It is also clear that budgetary issues place a key limitation on enforcement activities
(especially in terms of conducting a higher share of checks at the premises, since these
are more extensive and time-consuming), and this restriction may increase following the
financial crisis. As such, innovative enforcement practices that make the most of scarce
resources should be further investigated and encouraged. The example of the Netherlands
provides an interesting case study, where checks carried out by enforcement authorities
are complemented by checks carried out by transport undertakings on a trust basis. If such
systems are found to be acceptable on a wider scale, it should also be considered that
these trust-based checks should be reflected in the contribution toward the minimum
threshold of working days checked. Analysis of the data provided by the Netherlands
suggests that the trust-based reporting system has allowed enforcers to focus their
capacity on higher risk companies, since the overall detected infringement rate has
increased since its introduction (despite fewer “normal” checks overall). However, the
robustness of these findings over the longer-term should be assessed.
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6.7. Effectiveness: To what extent the introduction of the principle of
co-liability for infringements has contributed to the achievement
of specific objectives?

To what extent the introduction of the principle of co-liability for infringements has contributed to
the achievement of specific objectives?

6.7.1. Implementation of the principle of co-liability in national legislation

The co-liability principle is intended to counteract the commercial pressures of just in time
management and the knock-on effects on driver fatigue. Firstly, undertakings have clear
requirements concerning how to set out driving time for their employees in compliance
with EU legislation. Secondly, extending co-liability for infringements to the whole transport
chain® was intended to facilitate clear and effective enforcement, and reduce the
commercial pressure on hauliers to break the law if their customers make unreasonable
demands.

Section 0 on Implementation reviewed in detail whether and to what extent the co-liability
provisions have been implemented in Member States. This showed that there is not a level
playing field with regard to the liability of different parties for infringements of Regulation
(EC) No 561/2006 and Directive 2002/15/EC. For example, in some Member States the
undertaking is solely held accountable for an infringement (Denmark and Czech Republic),
whereas in all other reporting Member States, the driver could be held accountable for the
same infringement if the undertaking could prove it was not liable.

This demonstrates that in the case of an infringement, the same facts could in practice
lead to different parties being held liable depending on the Member State. This variation is
permissible within the allowed flexibility of the legislation, Regulation (EC) No 561/2006
permits Member States to soften the principle of strict liability of undertakings (established
earlier in Article 10(3)) by considering any evidence that the transport undertaking cannot
reasonably be held responsible.

In the case of the liability of other actors in the transport chain, Section 0 shows that the
principles of co-liability are not reflected in the national legislation of all Member States -
for instance, in several Member States (e.g. Portugal, Czech Republic and Romania) other
parties cannot be held liable for infringements of the rules in any circumstances.

In the case of the Working Time Directive, there is again not a level playing field with
regard to the liability of different parties for infringements. Most Member States provide
for the primary responsibility of transport operators, whereas six Member States also
consider that drivers could have primary responsibility. Another six Member States provide
for co-liability of drivers whereas five do not consider the driver to be liable in any case.
Only France and the UK consider co-liability of the transport chain

Taken overall, the principle of co-liability has not contributed to the specific objective of
uniform enforcement because the variation in implementation regarding the strict liability
of undertakings - although in line with the flexibility permitted in the legislation - leads in
practice to situations where the same facts could make different parties being liable
depending on the Member State. Furthermore, in the case of liability of other actors in the
transport chain, some Member States do not allow for third parties to be held liable under
any circumstances, which reflects an incomplete implementation of the principles of co-
liability in national legislation.

6.7.2. Enforcement of the co-liability principle

The second stage is to review whether the provisions have been enforced in practice, to
identify the share of infringements that are attributed to different parts of the transport

64 Undertakings, consignors, freight forwarders, tour operators, principal contractors, subcontractors
and driver employment agencies
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chain. This provides an indication of how enforcement functions on the ground, as well as
the possible dissuasive effect of co-liability.

6.7.2.1. Co-liability of drivers

Quantitative data on co-liability enforcement is not publically available, nor required to be
reported in biennial reports. To address this data gap, all enforcers were asked via the
surveys for specific data to support this analysis.

The responses received are shown in Table 6-4, which also indicates that most Member
States do not collect this information. The partial data obtained shows that the incidence
of infringements attributed to drivers (versus undertakings) varies substantially across
countries, from 80% in Lithuania to 2% in Finland. Out of the countries identified in Table
6-4, it is possible in theory for other parties in the transport chain to be held liable in the
Netherlands, Finland, Sweden, Cyprus, Croatia and Poland - however, as the data shows,
it is almost never achieved in practice (the reasons for this are discussed further below).

Table 6-4: Infringements of Regulation (EC) No 561/2006 applied to different
parties

Member Drivers share Circumstances under which drivers Other parties in
State of are responsible the transport
infringements chain share of

(remainder infringements
attributable to
undertaking

Bulgaria 60% Driving and resting time, technical N/A
condition of the vehicle and etc.
Croatia 60% Drivers are responsible for non- 0%

compliance with the provisions on
driving and rest time
Cyprus 50% Drivers can be held responsible for 0%
inaccurate recordings, not carrying
required documents, not providing
sufficient information for his employment
at any or all undertakings

Finland Max 2% Driver can be hold responsible in cases Max 1%
of counterfeiting driving data
Latvia 80% both driver Latvian Administrative code foresee Unknown
and company sanctions/fines for both
(20%
undertaking
only)
Lithuania 80% Both undertakings and drivers can be N/A
found liable
Luxembour  60% Normally the undertaking and the driver  N/A
g are responsible
Netherlands 10% The driver is only responsible when the 0%

transport operator can demonstrate that
they are not

Poland 38% The driver is responsible for <1% (312 cases)
infringements for which he/she has a
direct impact

Sweden Unknown Drivers are responsible for all Never imposed so
infringement they commit far

Source: Survey of enforcement authorities

The variation in the driver share of infringements of Regulation (EC) No 561/2006 shown
above is likely because the situations under which drivers can be found liable are quite
different. An extreme example of variability is given in Germany, from less than 5% of
detected infringements to around 70% or even 95% in their regions. The responses from
enforcers indicated that this share will very much depend on whether the infringement was
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detected at a roadside check or during a check at the premises (i.e. drivers are likely to be
held responsible during roadside checks and companies during premises checks).

6.7.2.2. Co-liability of other parties in the transport chain

Similar problems of data availability apply to the issue of co-liability of other parties in the
transport chain, and similarly the enforcement authorities responding to the survey were
the main possible source of information.

Table 6-5 shows all of the quantitative and qualitative responses received. It is possible
for other parties in the transport chain to be held liable under the national legislation for
all of the countries listed in Table 6-5 - however, as the data shows, it is almost never
achieved in practice.

Table 6-5: Infringements of Regulation (EC) No 561/2006 applied to different
parties

Other parties in the transport chain | Member States
share of infringements

None Netherlands, Cyprus, Croatia, UK, Sweden, Belgium
< 1% Finland, Poland
“very rare” Norway

Source: Survey of enforcement authorities and (VOSA, 2010) for the UK

A search of the literature for quantitative data on the enforcement of co-liability for other
parties in the transport chain did not return any further information. Enforcers were also
asked to identify what share of infringements were applied to co-liable parties under the
Working Time Directive. Only the respondent from Cyprus could give an estimate: they
estimated that 50% of the infringements were directed at drivers and the remainder at
undertakings (it is not possible in Cyprus for other parties to be held liable under the
Working Time Directive). All other respondents did not know, hence no quantitative
evidence of the co-liability principle under the Working Time Directive could be found.

Qualitative responses from the surveys of enforcement authorities indicate that several
consider co-liability of the transport chain to be very difficult to enforce (the Netherlands,
Germany, Finland, France and Belgium). At the same time, enforcers identified the fact
that parties in the transport chain such as freight forwarders are not held sufficiently liable
for infringements as being one of the top three major contributing factors to non-
compliance with the social legislation.

The practical issues of enforcement have also been reflected in the literature - due to
difficulties in clearly identifying who is responsible (ETSC, 2011a); (Broughton et al.,
2015), as well as due to complex subcontracting arrangements (Barbarino et al, 2014).
According to the research conducted for the case study on Belgium, the laws were revised
in 2013 to strengthen the liability of third parties - yet although this change was welcomed
by representatives of industry and workers, its impacts are not clear since no cases of co-
liability were established over the last three years.

This challenges also appear to be reflected in the TRACE explanatory text, which notes that
the offences detailed in Article 10 cannot realistically be detected in the course of normal
roadside checks and are best investigated during checks at the premises. It is further noted
that “where a wider culpability in respect of cross-border transport operations is suspected,
it is good practice to forward any intelligence collated to the enforcement authorities of the
‘home’” Member State”. The TRACE explanatory explains that, in the case of infringements
committed in another Member State or third country “it is likely that national law imposes
practical limitations on the ability of an enforcement body to pursue a foreign entity for
these types of regulatory offence.”

Another difficulty is to do with the business realities. On the one hand, contractors may
not be aware of the rules at all. For example, several undertakings (from Belgium, Poland,
the UK) explained that low awareness among clients (particularly smaller firms) is
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sometimes a problem. In these cases it is usually considered the responsibility of the
undertaking to inform their contractors and change the schedule. However, firms may lack
the bargaining power to ensure prices and delivery times that allow for compliance with
the rules (most particularly SMEs or other firms in the subcontracting chain). This issue
was raised by two Italian industry associations during interviews, as well as more generally
in the literature (e.g. (Barbarino et al, 2014)). Finally, two Belgian representatives
explained that in the tourist industry there is a lot of pressure, especially from non-EU
customers, and passengers often do not understand the need for breaks.

6.7.2.3. Practical enforcement aspects

More detailed elaborations on the practices in Italy, the Netherlands, Ireland and the UK
are provided in Annex B (see Section 10.4) in order to shed some more light on how checks
are conducted in practice and what actions are required from different parties.

This showed that parties in the transport chain can typically protect themselves from
liability if they ensure that the services they procure are in compliance with the rules. The
precise actions required differ slightly (i.e. there is a separate document of instructions to
be carried by the driver in Italy, whereas in the UK compliance is normally achieved through
including a clause in the contract). Transport operators may also be able to demonstrate
that they are not liable but the requirements are much more extensive, including
organising work schedules in compliance with the rules and taking into account factors
such as traffic conductions and driver experience, instructing the drivers, carrying out
regular checks etc.

6.7.3. Impacts of the co-liability principle on improving compliance

Since the actual rate of infringements attributed to other parties in the contracting chain
appears to be extremely low (see Table 6-5), showing that the practical enforcement of
co-liability of the transport chain has not been successful. On this basis, it seems that the
direct impacts of the principle of co-liability are rather minimal if there is not a real risk to
third parties of actually being held liable. The discussion of the difficulties in practical
enforcement suggest that the low rate of infringements seen attributed to third parties is
because of difficulties in proving their responsibility, rather than because they are believed
not to have contributed to infringements.

Nevertheless, this still leaves open the possibility of positive impacts by other mechanisms.
Firstly, since third parties know they can in principle be held liable, they are more likely to
comply with their obligations to ensure schedules are in compliance, which will help to
reduce pressure on undertakings. Secondly, since some national legislation places
obligations on third parties to conduct checks or ensure that schedules are compliant with
the social legislation (as described above), this means that there is an indirect role in
raising awareness among customers of the rules, which in turn may help to reduce pressure
on undertakings and drivers.

Although it is difficult to corroborate such effects in the empirical evidence since the effects
are indirect, interviews with undertakings revealed support for these benefits. For example,
transport undertakings from Sweden, Poland, the UK and Italy noted that some clients are
increasingly aware of drivers' hours rules and look for companies that full comply with
them - they noted that these positive trends should be seen in a longer-term perspective.
Conversely, several undertakings (from Italy and Belgium) felt that co-liability had not led
to any improvements, although both mentioned the main reason as being a lack of
awareness among clients, in addition to the weak bargaining position of transport
operators. Two German undertakings warned of the issue of contractors simply passing
the responsibility on to the transport operators through contract clauses. The UK operator
noted that practices vary from client to client - for example, some simply require a signed
form, others carry out audits.

Comments from transport operators therefore suggest that the benefits of co-liability
(where applicable) are primarily due to increasing awareness among clients, and that these
benefits are slowly increasing and will become more apparent in the longer term. At the
same time, these benefits might not arise if clients remain unaware of the rules and/or
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pass on responsibility via contract clauses without engaging with the operators on how to
ensure compliance.

There also seems to be a general and high level of support for the principle of co-liability
in the literature and among stakeholders which is supportive of these positive impacts
(discussed below).

In general, the literature provides very positive views on the impacts of co-liability of the
transport chain in terms of enhancing compliance, although mostly from a theoretical
perspective. For example, the High Level Group report on the Development of the Road
Haulage Market identifies joint liability as an important instrument to “encourage
compliance and at the same time encourage more meaningful co-operation and dialogue
between parties thereby stimulating efficiency gains”, and recommends this practice be
extended (Bayliss, 2012). This is of particular concern given the growing complexity of
logistics chains - regimes involving freight forwarders and shippers are thought to
encourage compliance throughout the logistics chain (Bayliss, 2012). According to
Broughton et al. (2015), there is a high degree of consensus among the social partners
regarding the use of joint liability to combat social dumping. The report notes that “in many
cases, operators breach driving time regulations when following instructions of their
employer or of the freight forwarders. However, in those cases where legislation does not
provide for the criminal liability of companies in general but only of drivers, this can expose
drivers to a situation of great legal vulnerability.”

In an attempt to cross-check the findings in a different way, a literature search was
conducted. While the information specific to the social legislation has already been reported
above, experience in other sectors can provide a useful parallel. In this regard, the pan-
European labour market has seen some important changes in the past years, characterised
by growing flexibility, more fragmentation and increased outsourcing and subcontracting.
This presents similar challenges to those experienced in the road transport sector - the
extensive chains of subcontractors with different structures and systems has reportedly
led to a proliferation of “bogus” self-employment and circumvention of legal provisions
(Ghent University, 2012). To this end, a report from Ghent University has investigated
joint liability in the area of posting of workers, and finds almost identical issues:

¢ (Cases dealing with co-liability are often rare. This is thought to be due to a lack of
willingness to start proceedings, because “in subcontracting chains, subcontractors’
employees often prefer maintaining good relations with their employer to the
enforcement of mandatory rules in their favour, which is much the same as with
an SME subcontractor towards his client.”

e The study reflects similar arguments in favour of joint liability systems, which
mainly relate to the fact that they make contractor more diligent in choosing
subcontractors and has a significant preventive effect in this respect. However,
they encountered similar problems in that this effect is not easy to verify - i.e.
“empirically, it is not easy to measure the impact of a joint and several liability
system, as the effects are very indirect in nature. The problem is also that
quantifiable figures about the effectiveness of national systems of joint and several
liability are very rare.” (Ghent University, 2012).

The study concludes that the effectiveness of application in a national context is not clear,
and that “no report is able to describe the impact of liability mechanisms in the cross-
border context.”

In terms of possible disproportionate effects, it is always worth remembering that SMEs
have less financial, administrative and legal capacity then large companies, they would be
particularly affected by high levels of bureaucracy - and the administrative and financial
burden of the chain liability system is considerable (Ghent University, 2012). At the same
time, it is also believed that liability systems can be beneficial for SMEs, since power
asymmetries in the client-supplier relationship make them vulnerable to unfair competition
(Ghent University, 2012). Affirming this, according to UEAPME, the European Association
representing SMEs, the co-liability principle is one of the most important issue for SMEs in
the road transport sector, since many undertakings are strongly pressed by the contractors
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(UEAPME, 2012). According to their position paper, it is becoming increasingly common for
contractors to impose conditions that oblige the haulier to choose between carrying out
their economic activity and complying with the regulations (UEAPME, 2012).

Overall it appears that the difficulty of practical enforcement of the co-liability of the
transport chain may hamper its effectiveness in terms of improving compliance.
Nevertheless, there is strong support for inclusion of co-liability among stakeholders.

6.7.4. Summary and conclusions

Taken overall, the principle of co-liability has not contributed to the specific objective of
uniform enforcement because the variation in implementation regarding the strict liability
of undertakings in Regulation (EC) No 561/2006 - although in line with the flexibility
permitted in the legislation - leads in practice to situations where the same facts could
make different parties being held liable depending on the Member State. Furthermore, in
the case of liability of other actors in the transport chain, some Member States do not allow
for third parties to be held liable under any circumstances, which reflects an incomplete
implementation of the principles of co-liability in national legislation.

In terms of the practical compliance aspects, parties in the transport chain can typically
protect themselves from liability if they ensure that the services they procure are in
compliance with the rules. The precise actions required differ slightly between countries
(i.e. there is a separate document of instructions to be carried by the driver in Italy,
whereas in the UK compliance is normally achieved through including a clause in the
contract).

Considering liability of drivers versus undertakings, the driver share of infringements
of Regulation (EC) No 561/2006 shows a lot of variation between countries. This appears
to be partly due to the different scope of infringements that drivers could be considered
liable for in different Member States, as well as the different burden of proof (e.qg. if drivers
are considered liable automatically, or only in cases where the undertaking proves they
are not liable).

In terms of the overall impacts of the co-liability provisions on improving compliance, there
is something of a discrepancy between the way the co-liability of the transport chain is
perceived, and how it seems to operate in practice. On the one hand, the literature
identifies a range of positive impacts in terms of improving compliance with the social
rules, improving road safety, efficiency gains and reducing pressure on transport operators
- as well as a host of other benefits. On the other hand, quantitative evidence from
enforcement authorities show that other parties in the transport chain are almost never
held liable in practice. It therefore seems that the direct impacts of the principle of co-
liability on improving compliance must be rather minimal if there is not a real risk to third
parties of actually being held liable in practice (although this was not possible to determine
empirically due to a lack of data availability).

Comments from transport operators suggest overall that the benefits of co-liability (where
applicable) are primarily due to increasing awareness among clients, and that these
benefits are slowly increasing and will become more apparent in the longer term. At the
same time, these benefits might not arise if clients remain unaware of the rules and/or
pass on responsibility via contract clauses without engaging with the operators on how to
ensure compliance.

Difficulties in enforcement are typically due to the challenges of identifying who is really
responsible for any infringements detected, especially in combination with extensive
subcontracting chains.

6.7.5. Recommendations

The enforcement of co-liability is challenging, and the way forward is not necessarily clear
- as evidenced by a lack of suggestions from all stakeholder groups that were surveyed
and interviewed when asked how enforcement could be improved. The study team have
therefore developed recommendations on the basis that the main issue appeared to be the
difficulty of proving the role of liable parties. To ensure a level playing field and to assist
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Member States in applying the rules of co-liability, the study team therefore recommend
that guidance (or clarifications) are issued at a European level, which define the duties,
roles and responsibilities of different parties in the subcontracting chain. This will provide
a reference for all parties to check their actions are in compliance, as well as providing a
list against which enforcers can verify co-liability or not. These steps will also be supported
by recommendations on best practice to raise awareness of the road social rules among
the clients of transport operators (possible examples are elaborated below).

To address the lack of harmonisation/uniform rules, steps to introduce more specific
provisions could be considered to improve the consistency of rules under Regulation (EC)
No 561/2006, alongside encouraging discussion in Working Groups. One suggestion from
a UK stakeholder was to introduce mandatory co-liability. The consultants consider that
this might be an option to consider in the context of an Impact Assessment, since the
implications (e.g. administrative burdens and expected benefits) need to be considered in
more detail. For the current study, the consultants can only note that this is a legal tool
already in use for operators for certain legislation and hence could be further investigated.
For example, operators are automatically held liable for overloading vehicles, even when
it is the driver that performs the overloading.

Introducing co-liability provisions into the Working Time Directive (which currently does
not have any), would also help to improve harmonisation and clarify responsibility.

An example of good practices that could be promoted is of TNT Express, who explain that
they have a responsibility to ensure that subcontractors carry out their duties responsibly
and safety, and hence they involve subcontractors wherever legally possible in their road
safety programmes and engagement to ensure they fully understand the standards
expected while operating on behalf of TNT Express (ETSC, 2011b). An industry association
interviewed for this study commented that they had taken steps to raise awareness among
customers of undertakings to help decrease pressure to break the rules - this is done either
by training the customers directly or by sending them layman versions of the rules. The
study team recommend that such best practices are disseminated and promoted.

Finally, the longer and more complex the subcontracting chains, the more monitoring and
information exchange is needed. Therefore, the recommendations developed in Evaluation
Question 8 (see Section 6.8) concerning methods to improve cooperation and information
exchange are also relevant here.
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6.8. Effectiveness: To what extent the measures on administrative
cooperation between Member States' national authorities are
sufficient and effective in ensuring uniform application and
enforcement?

To what extent the measures on administrative cooperation between Member States' national
authorities (e.g.: body for intercommunity liaison, obligation of exchange of data and experience,
concerted checks, joint training programmes) are sufficient and effective in ensuring uniform
application and enforcement? If not, how could it be improved?

6.8.1. Overview of cooperative measures ensuring uniform application and
enforcement of the rules

A range of administrative cooperation measures are set out in the social legislation. These
were intended to contribute to harmonised implementation and enhanced enforcement of
the social rules. The individual measures are analysed below, as well as the impacts of the
overall package.

In terms of the compliance with the requirements, Table 6-6 shows that all Member States
have met their obligation to formally set up an intracommunity liaison body. Information
on compliance with the other requirements is patchy; however, for the Member States for
which data are available the rate of compliance with the requirements is generally high.

Table 6-6: Overview of compliance of Member States with the provisions on
enforcement

MS that don't MS for which
comply data are not

Administrative Reference | MS that comply
cooperation year

available

Body for 2014 All - -
intracommunity
liaison (set up)

Exchange of 2014
information (every
6 months)

Minimum number 2011 - 2012 AT, BG, CZ, DE, ES,  EE, MT

measure

All (varying extent)* - =

BE, CY, DK, EL,

of concerted
checks (6
minimum p.a.)

Minimum number
of exchanges of
enforcement
officers (1 p.a.)

2011 - 2012

FR, HU, IE, LT, LV,
NL, PL, RO, SI, SK,
UK

AT, CZ, DE, ES, PL, B
RO, UK

FI, HR, IT, LU,
PT, SE

BE, BG, CY, DK,
EE, EL, FI, FR,

HR, HU, IT, IE,
LT, LU, LV, MT,

NL, PT, SE, SI,
SK,

* Based on responses from Bulgaria, Sweden and the Netherlands that indicate exchanges across all
MS that are not necessarily reported by all involved

6.8.2. Body for intracommunity liaison

All enforcement authorities were asked in the online survey if the designation of an
intracommunity body had increased or decreased their organisation's ability to detect
non-compliance with the social rules in road transport. Their responses suggest that the
direct impact of these bodies on the effectiveness of enforcement is neutral: Most
respondents indicated that the impact was neutral (29%, 13 respondents out of 45) or that
they did not know (44%, 16 respondents)®>.

65 Although 4% (2 out of 45 respondents) felt that it resulted in a significant increase, 20% (9
respondents) observed a slight increase, and none reported decreases.
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The designation of the intracommunity body is clearly only effective if the bodies are active
- their official responsibilities are to: ensure coordination with equivalent bodies in other
Member States with regards to concerted checks and promote the exchange of data, of
experience and of intelligence between Member States. However, detailed information on
the conduct of the body for intracommunity liaison is not available (e.g. on the contacts
they had with other bodies nor the extent of assistance provided to the competent
authorities of other Member States in cases of unclear infringement situations during
roadside checks due to the lack of data). The only task of intracommunity body for which
data are available as a proxy indicator is the number of concerted checks. Reviewing the
trends over time (see Annex A, Section 9.3.1 for full details) shows that the number of
concerted checks has generally increased over the years and that most Member States for
which data are available have met the legally required minimum number of checks. This
suggests that at least for the completion of this task, the intracommunity bodies are
performing effectively, although (as discussed below) these checks are also arranged by
other bodies such as ECR and TISPOL.

6.8.3. Exchange of information between Member States, including electronic
exchange of data

The available data on the exchange of information between Member States is rather sparse,
due to the unclear provisions in the reporting template (i.e. Member States are asked to
comment on “Exchange of experience, data, staff” together in one text field) — meaning
that it is not clear whether the lack of data provided indicates that no exchanges were
carried out, or merely reflects a different interpretation of the requirement. As a result,
only Bulgaria and Finland have reported separately on the exchange of data between
Member States®®. To supplement this information, further details were sought via surveys
and interviews. The Dutch enforcers reported in their survey response that they exchanged
information with all other Member States. A Swedish enforcement authority explained that
when non-Swedish vehicles are detected with an infringement, their national enforcement
authorities are informed.

The overall picture is therefore quite incomplete, but the reports from Bulgaria, Sweden
and the Netherlands suggest that information is being exchanged between all Member
States, but it is not being reported by all involved. Comments made during interviews with
authorities from Poland and Italy indicated that data is often exchanged every 3 months
between countries that are members of ECR (Euro Contr6le Route), which may explain why
it is not always formally reported. These countries also indicated that exchange of data
between ECR and non-ECR countries is not as frequent. The study visit to the Belgian
enforcers also confirmed the exchange of information between ECR members - reports on
detected infringements in the field against an undertaking of another Member State are
regularly sent out. However, the system is not automatic or systematic (e.g. separate pdf
files/word files/Excel files are sent).

This suggests that compliance with the requirement to exchange information is actually
rather high, and agrees well with the responses to the survey of enforcers regarding how
this requirement impacts on their ability to detect infringements: most (80%) respondents
stated that the requirement to exchange data every 6 months has increased their ability
to detect non-compliance®’. In terms of how the system could be improved, two Member
States (Poland, Netherlands) commented that information was exchanged with all Member
States only when an infringement was detected (not for clear checks) — which means that
this information cannot be used to complete the data in their risk-rating systems.

66 Bulgaria reported on that information had been exchanged on detected infringements committed
by Bulgarian drivers in Germany, Hungary, Austria, Spain, UK, Italy, Latvia, Romania and
Slovenia. Finland reported that it receives regular information from Sweden and Norway
concerning Finnish drivers/undertakings that have committed offenses.

67 40% of the 25 enforcement authorities that responded reported that it had “significantly” increased
their ability to detect non-compliance, and 40% reported it had “slightly” increased.
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Information was also sought from surveys to supplement the monitoring reports, although
the responses were mainly qualitative.

Concerning the electronic exchange of data via TACHOnet, it is difficult to assess the overall
effectiveness of this measure as according to CORTE (2014), in several countries TACHOnNet
is not accessible to enforcers (e.g. Belgium, Cyprus, Denmark, Estonia, Malta, and is not
available for roadside checks in Germany, Greece and Poland. This opinion corresponds
with the fact that a large share of respondents in answers to enforcer survey (10 out of
26) stated “not applicable or do not know” when asked about its impact on the
effectiveness of enforcement. For the remaining responses, the positive answers balanced
out the negative ones®8., suggesting that the overall effect of this type of the data exchange
is limited or slightly positive.

This qualitative responses from enforcers suggests that there is generally some level of
information exchange that appears to occur between most Member States, both formally
and informally (via ECR). The exchange of data between Member States is thought to have
a positive effect on the ability to detect non-compliance; however, the current level of
exchange of data between Member States is not seen as sufficient. In particular, this
concerns:

e The exchange of data between ECR and non-ECR Member States.

e Inclusion of data regarding clear checks (where no infringements are found) to
facilitate the improvement of national risk-rating systems.

6.8.4. Concerted checks

The concept of a concerted check, as referred to in the Enforcement Directive, is a check
“undertaken at the same time by the enforcement authorities of two or more Member
States, each operating in its own territory”. These aim at sharing experiences, knowledge
on performing checks as well as reviewing and harmonising positions on the interpretation
of particular provisions in relation to road transport.

Some Member States®® are assisted in coordinating checks by Euro Contrdle Route (ECR)
and the European Traffic Police Network (TISPOL), who clearly play an important role in
coordinating concerted checks. Out of the 18 Member States that reported data, a
significant share have coordinated their concerted checks through ECR (7), TISPOL (1) or
both ECR and TISPOL (2) in the latest reporting period’?. However, these are voluntary
initiatives that not all Member States are part of.

Compared to the previous situation, the Enforcement Directive 2006/22/EC increased the
requirements for concerted checks to six per year with effect from 2007 onwards,
compared to two checks a year under the prior rules (European Commission, 2009b).
However, information on the situation prior to the Enforcement Directive is very scarce, so
it is difficult to determine the precise trends over time. In 2005 and 2006, immediately
before the introduction of the Enforcement Directive, only Austria explicitly reported that
it had taken part in cross-border checks (European Commission, 2009b). As an indicator
of positive trends, the monitoring data shows that there has been a general increase in the
number of concerted checks over time, from around 210 checks in 2007-2008 to around
318 checks in 2011-2012, which suggests that the Enforcement Directive has had a
positive impact on enhancing administrative cooperation.

Concerted checks are intended to help harmonise enforcement by “sharing experiences
[and] knowledge on performing checks as well as reviewing and harmonising positions on
the interpretation of particular provisions in relation to road transport”. The biennial

68 4 “significant increase”, 6 “slight increase”, 1 “slight decrease” 1 “significant decrease” and 4
“neutral”

69 Austria, Belgium Bulgaria, France, Germany, Hungary, Lithuania, Luxembourg, The Netherlands,
Poland, Spain

70 As the reporting template for the biennial reports doesn’t ask the Member States to specify the
organisation that the concerted checks are organised through it is not clear if the Member States
that didn't mention ECR or TISPOL have organised their concerted checks through them or not
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country reports for 2011-2012 indicated that the most beneficial initiatives concerned
issues such as: tampering with recording equipment, transport of dangerous goods and
social rules (European Commission, 2014c).

Enforcement authorities were asked in the survey about the extent to which concerted
checks are effective means of detecting infringements. The majority of the national level
enforcement authorities indicated that they saw concerted checks as an effective means
of detecting infringements, and agreed that they contribute to a harmonised understanding
of the rules (Figure 6-9).

Figure 6-9: Levels of agreement of national-level enforcement authorities with
statements about the effectiveness of concerted checks

m Strongly agree Slightly agree Neutral Don't know

Concerted checks are an effective means of _ 8 6 i
detecting infringements
Concerted checks contribute to a harmonised
understanding of the rules across Europe and - 16 1|3
will hence have a positive effect on enforcement
in the longer run

0% 25% 50% 75% 100%
Source: Survey of enforcers.
Comments received via the survey and interviews indicated the following positive aspects:

e Facilitate knowledge sharing, exchange of experiences and best practices (Italy,
Poland, Belgium, Romania, Sweden, Luxembourg).

¢ Enhances harmonisation (Poland, Romania).

e Concerted checks tend to be effective because they are well-organised and well-
resourced (Latvia and Luxembourg).

e Concerted checks for a large variety of infringements provide a good way of
discovering which types of infringements were on the increase, and allowed
enforcers to keep a closer check on these types of infringements in subsequent
weeks (Romania).

e Positive impact on road safety (Poland).

Overall, concerted checks work by improving enforcement capacity (in terms of knowledge
and best practices) over a longer period of time through the exchange of experience
between enforcement officers and establishing common approach to enforcement. It is not
possible to determine quantitatively what the effect has been, but qualitative views from
enforcers suggest that they particularly view concerted checks positively as a means to
improve the harmonisation of the application of the rules (more than 80% of respondents
significantly or slightly agree). Concerted checks are also viewed positively as a means to
improve the detection of infringements (more than 60% of respondents significantly or
slightly agree).

6.8.5. Joint training programmes and exchanges of enforcement officers

Article 11 of Directive 2006/22/EC specifies that Member States shall establish joint
training programmes on best practice to be held at least once per year and shall facilitate
exchanges, at least once per year, of staff of their respective bodies for intracommunity
liaison with their counterparts in other Member States. As discussed in previously, the data
on joint training programmes and exchanges of enforcement officers is patchy and often
only qualitative as a result of the reporting provisions being unclear’t. As shown in Table

71 Member States are asked to comment on “Exchange of experience, data, staff” together in one
text field, joint training programmes are not asked for specifically.
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6-6, quantitative data on exchanges of enforcement officers is only available for 772
Member States in the latest reporting period, all of which comply with the minimum
requirement. An indication of involvement in exchanges in the last reporting period
(without specifying the number) has also been given by 573 Member States. Furthermore,
in 2011, the ECR reported that it organised six multilateral exchanges (Romania, France,
UK, Hungary, Spain and the Netherlands), 13 bilateral exchanges in France, Spain,
Germany, the Netherlands, Hungary, Poland, the Czech Republic and Slovakia and
exchange of best practices and expertise in Germany, Austria, Bulgaria, Romania, Hungary,
Luxemburg, France, Slovakia, Czech Republic and Belgium (ECR, 2011). Since several of
these countries listed in the ECR report did not provide information in their national reports
(e.g. Belgium, Bulgaria, Slovakia), this suggests that the actual level of joint training is
higher than the data in the biennial reports suggests.

Overall this indicates that most Member States are active in some way, and most likely the
Member States that report activity do comply (since only 2 exchanges are required in the
two-year reporting period). However, a clear link between the efforts undertaken and the
impact on uniform application of the rules and uniformity of enforcement cannot be
determined.

Qualitative views on the role of joint trainings were gathered from the consultation. In the
survey carried out with enforcement authorities, one Norwegian authority mentioned that
cross-border secondments and exchanges will have a considerable effect on the quality of
their enforcement work and their ability to detect non-compliance, but that the current
level of cross-border measures need to be strengthened further. The Belgian ministry
positively mentioned in their interview a high level of international collaboration regarding
the training of officers and best practice for checks. Hence, the few comments received
seem to emphasise the role of joint trainings as a mechanism to exchange best practice
(in line with its position in the text of the Directive under Article 11 - “Best Practice”),
rather than a direct method to improve uniform application and uniform enforcement.
However, there is likely to be an indirect supporting role toward more uniform application
of the rules for Member States involved in joint trainings/exchanges, purely because the
adoption of best practices will encourage alignment between participating Member States.

6.8.6. Common training curriculums

In view of clarifying and promoting a common approach, the Commission has undertaken
some actions, including co-financing a project between 2010 and 2012 known as TRACE
(Transport Regulators Align Control Enforcement). Additionally, the Commission has aimed
to encourage more uniform application of the rules through the establishment of guidance
notes, which involved cooperation with Member States in the framework of working groups
and the Committee to establish a common approach to enforcement of certain problematic
issues (these are examined in Evaluation Question 4).

The TRACE project aimed to develop a European harmonised training format for enforcers
controlling the respect of the Drivers' Hours' Rules Regulation (TRACE, 2015). The TRACE
curriculum has achieved relatively widespread implementation, as previously discussed in
Section 5.2. The responses from the enforcement survey show that the enforcement
authorities have taken it up consider it has had positive impacts on the effectiveness of
enforcement: 78% of respondents felt that it had improved effectiveness. Comments
received from various national enforcement authorities indicated that TRACE was
considered to be helpful in terms of both harmonising and improving enforcement practices
(Latvia, Romania, Cyprus, Sweden, UK, Poland).

The fact that TRACE is not mandatory means that Member States are free to adopt their
own curriculum or only partially take up TRACE. This may be in contrast to the achievement
of a more uniform application of the rules. Even so, compared to the counterfactual the
introduction of TRACE has likely reduced the number of different interpretations across the
EU (and especially among adopting countries), and hence it has contributed to a more

72 AT, CZ, DE, PL, RO, ES, UK
73FR, HU, IE, LV, NL
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uniform application. Reasons for not taking up the TRACE curriculum were also explored in
the interviews with the enforcement authorities in different Member States. The UK
enforcement authority suggested that this was either due to a lack of historic engagement
with international efforts such as this or due to disagreement with the specific
interpretations of the social rules propounded by the curriculum. Authorities from Germany
and Italy explained that they already had internal systems that appeared to be working
and were similar, so no changes were required.

Overall the TRACE project has been received positively by many countries. Nevertheless,
it has been recognised that the TRACE curriculum is not comprehensive - hence, in order
to cover outstanding issues, a continuation of the TRACE project was considered useful.
Consequently, another project was initiated, known as CLOSER (Combined Learning
Objectives for Safer Roads). This ongoing project aims to complement the results of TRACE
in order to achieve harmonised enforcement practices. The project relies on input from all
the stakeholders in the logistic chain (drivers, operators, enforcers) and will produce
training elements and learning material in the areas of cabotage enforcement, cargo
securing and extension of the TRACE results to drivers and operators as well as focus on
company checks.

6.8.7. Summary and conclusions

A wide range of administrative cooperation measures have been introduced by the social
legislation, and for the Member States for which data are available the rate of compliance
with the requirements is generally high across all requirements (concerted checks,
information exchange, exchange of staff etc.).

However, there is extremely limited data available from Member States that could be used
to assess their effectiveness in terms of ensuring uniform application of the rules and more
uniform enforcement. Although is not possible to determine quantitatively what the effect
has been, qualitative views from enforcers suggest that concerted checks in particular are
viewed positively as a means to improve the harmonisation of the application of the rules
(more than 80% of respondents significantly or slightly agree). There is likely to be an
indirect supporting role toward more uniform application of the rules for Member States
involved in joint trainings/information exchanges, purely because the exchange of
information and adoption of best practices will encourage alignment between participating
Member States. As regards the common training curriculum under TRACE, the project has
been received positively by many countries and has likely contributed to more harmonised
enforcement, although it has been recognised that the TRACE curriculum is not
comprehensive (an aspect that is intended to be addressed under the ongoing CLOSER
project).

In general therefore, the analysis points to a supporting role for the measures on
administrative cooperation in terms of encouraging a more uniform application of the rules.
However, as discussed in other evaluation questions (see for example, Evaluation Question
4), cooperative measures have not been sufficient to overcome the diversity of national
applications. This appears to be largely due to the non-binding nature of the instruments,
wherein alignment is encouraged but not required through information and best practice
exchange and/or common training.

6.8.8. Recommendations

Our suggestions are two-fold, and relate first to improving the monitoring information
available, and secondly to improving the level of administrative cooperation.

The difficulties with obtaining accurate data regarding the implementation of certain
measures (in particular, participation in joint training, exchanges of staff, exchanges of
data) have been outlined in the previous sections. More specifically, although Member
States do report information on these issues in their biennial reports, they do so
inconsistently because the definitions are not clear. In these cases, in order to improve the
understanding of the current situation, the consultants therefore recommend inserting
some guidance into the template on the data expected under “Exchange of experience,
data, staff”, to help the reporting bodies to distinguish between different measures.
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Suggestions received from enforcement authorities as to how to improve administrative
cooperation typically concerned methods to increase the level of the existing cooperative
measures, rather than suggesting additional measures. These comments suggest that the
list of administrative cooperation measures is considered sufficient; however, the level of
actual cooperation for these measures could be improved. In particular, this regards:

e Improving the exchange of data between countries members of ECR network and
other Member States not participating in ECR.

e The standardisation of the format of information exchange regarding detected
infringements in filed against an undertaking of another Member State.

e Inclusion of data regarding clear checks (where no infringements are found) to
facilitate the improvement of national risk-rating systems.

Given the positive impacts of concerted checks, it may be that the requirement of six
concerted checks could be increased. This aspect could be assessed in an Impact
Assessment. It can be seen from the analysis of trends in concerted checks over time that
many Member States already exceed the minimum requirements - in particular, the
organisation of checks via ECR seems beneficial in ensuring the requirement is met or
exceeded (see Annex A, Section 9.3.1).

As highlighted in the analysis above, administrative cooperation through EU-wide networks
seem to be an efficient way of organising cross-border cooperation. In particular the
activities of ECR seem to be very effective as they cover a range of cooperation activities
such as concerted checks, joint training programmes, exchanges of enforcement officers.
As such, the study team consider that further participation on collaborative networks
should be encouraged.

107



Ex-post evaluation of social legislation in road transport and its enforcement

6.9. Effectiveness: Are the minimum requirements for enforcement
relevant and sufficient to address a risk of low compliance?

Are the minimum requirements for enforcement accompanied by other measures undertaken to
enhance and harmonise enforcement (such as risk rating system, guidelines for enforcers, co-
liability, concerted checks, etc.) relevant and sufficient to address a risk of low compliance with
the existing social rules in road transport?

To identify the risks of low compliance it is first necessary to determine the possible reasons
why undertakings and/or drivers might be non-compliant. Reasons can be categorised into
those that are external to (outside the scope of) the social legislation, and those that are
internal:

- External factors are not related to the functioning of road social legislation. They
refer to market developments that incite undertakings or drivers to infringe the
rules.

- Internal factors refer to the set-up and functioning of road social legislation and
its enforcement. The purpose of the enforcement systems in place is to mitigate
external risks by providing a framework that ensures that the benefits of non-
compliance do not outweigh the potential detriments of non-compliance for
undertakings or their drivers.

In case external factors increasingly incite non-compliance, internal factors have to be
increasingly stringent (i.e. defined by an increased frequency of checks or more severe
penalties) to keep the overall risk of non-compliance in balance.

A further distinction is to be made between the risks of intentional and unintentional non-
compliance. The legislative framework in place should address both. In the following
section the factors contributing to intentional non-compliance are discussed first, followed
by a discussion of unintentional non-compliance.

6.9.1. External factors inciting intentional non-compliance

There are various external factors that have very important impacts on the risk of
intentional non-compliance of drivers or undertakings. These factors were reviewed in
Section 5.1 and are further elaborated below.

6.9.1.1. Undertakings

In the specific context of factors that can incite non-compliance among undertakings, a
highly important development is the increasing competition in the industry. The
enlargement of the EU and continuing cost differentials (particularly labour costs) between
countries have created greater pressure to cut costs. The economic crisis also compounded
these issues due to the contraction of profit margins within the sector (KombiConsult,
2015).

The intense competitive pressure may also lead to operators seeking to gain further market
advantage by sometimes illegal means (AECOM, 2014a), such as breaking the rules of the
road social legislation. This might take the form of increasing the working and/or driving
times of their drivers, the reduction of rest times, avoidance of breaks, falsification of
records on working and resting periods, etc. Such infringements can contribute to the
increased productivity of drivers and an enhanced utilisation rate of their vehicles,
ultimately bringing down operation costs (Broughton et al, 2015).

This picture given by the literature was also confirmed by respondents to the survey
conducted for this study.

¢ Almost 60% of freight transport undertakings stated that “Strong competition in
the market that puts pressure on companies to break the rules” is a major cause’*
for difficulties with compliance with the rules”.

74 These undertakings gave the rating 4 or 5 on a 1-5 scale, 5 being “a major cause”
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e Around 40% of passenger transport undertakings responding to the survey
identified that strong competition puts pressure on companies to break the rules.

Also a majority of trade unions consulted for this study (13 out of the 14 responding to the
relevant question) rated strong competition as a ‘major cause’ for difficulties in compliance.
Also 56% (or 14) of consulted national enforcement authorities shared this view.

6.9.1.2. Drivers

Competitive pressures facing drivers relate to two main underlying factors, which in part
also stem from the above discussion on general market competition issues. Firstly,
employment of drivers from lower cost countries in higher cost countries has become a
known way of decreasing operation costs in the road freight transport market (AECOM,
2014a). Considering also the pressures on transport undertakings to reduce costs, drivers
are under increasing pressure to maintain their employment. This places them in a
potentially weaker position when under pressure to break the rules.

The second factor relates to the conditions and demands of the specific sector. Broadly
speaking these can be summarised as follows:

e In the freight sector, drivers are under considerable pressure to deliver goods on
time (AECOM, 2014a).

e Specifically in the passenger sector, the drivers are under similar pressure to keep
to schedules, but additional factors that could increase the risk of non-compliance
appear to stem from the passengers themselves, who unaware of driver's
obligations on driving times, breaks and rest periods may insist on drivers to
continue driving or shorten breaks or carry out extra travelling in the evenings
(SVBF, 2015).

Such issues can potentially contribute to non-compliance among drivers.

Enforcement authorities from Belgium suggested that pressure on drivers is increasing, as
drivers increasingly report themselves due to excessive levels of fatigue. Trade unions
(responding in the context of a study visit to an ETF meeting) have reported that drivers
are under pressure to carry out operations that are non-compliant with road transport
legislation.

In addition to the pressure from undertakings and/or clients (whether in the freight or
passenger transport sector), drivers might also be incited by performance-based payments
to break the rules - a payment method that still appears to be used in the sector (see
Evaluation Question 11, Section 6.11, for more details).

6.9.2. The ability of internal enforcement factors to mitigate the risk of
intentional non-compliance

Section 0 on implementation provides information on how the enforcement mechanisms
foreseen in the road social legislation were implemented in the different Member States,
while the effectiveness of these measures is assessed in Evaluation Questions 6-8 (see
Section 6.6-6.8).

When considering whether enforcement measures offer enough deterrence from non-
compliance, it is first necessary to understand and quantify i) the reward of non-compliance
for undertakings (or other parties in the transport chain) on the one hand and, ii) the cost
of the risk of being detected to those parties on the other hand. Only if the harm of possible
detection outweighs the rewards of non-compliance, the enforcement system can be seen
to be sufficient to mitigate the risk of non-compliance.

The reward due to non-compliance depends on the type of transport operation that is
carried out, the underlying contract and terms that have been agreed with the contractor,
the type of infringement that is committed as well as its extent. In practice, this benefit
will vary with each transport operation and the severity of the violation.
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The risk to undertakings/drivers of infringing the rules in principle depends on the
following three factors that are determined by road social legislation:

i) The probability of being checked (which correlates with the minimum
requirements of enforcements and the compliance with these minimum
requirements of the Member States) - The actual probability of being checked
will furthermore depend on factors such as the risk rating systems that are in
place, the geographic location of the transport operation being carried out (e.g.
areas around popular rest areas might be more frequently checked than
mountain crossings) and specific enforcement strategies that might be in place.

i) The probability of detection of an infringement during a check - The probability
of detection depends on the equipment available to enforcement officers, the
type of infringement, the efforts made to potentially hide the infringement, the
skills and experience of the specific enforcement officer(s) as well as on the
thoroughness of the check that is carried out.

iii) The expected 'cost’ of the infringement - The costs include potential fines,
criminal or administrative proceedings, loss of earnings (opportunity cost) etc.
It will vary with the severity of the infringement and depend on the penalty
system that is in place in the respective Member State.

Given the multiple parameters that would influence a ‘risk-reward’ calculation of non-
compliance, meaningful estimations that could provide insights in the general deterrence
factor of road social legislation across the Union are impossible’>. This was further
confirmed by stakeholders (see below Table 6-7 for the type of stakeholders) when asked
to illustrate quantitative examples of non-compliance “paying off”. Comments indicated
that such calculations would not be feasible. As such, only qualitative answers could be
obtained.

Table 6-7 shows whether stakeholders thought that intentional non-compliance could
potentially be interesting for undertakings. Stakeholders had very diverging views:
Stakeholders from the same Member State gave contrasting answers, and so did many
stakeholders from the same group. Contrasting answers might also be due to the different
types or origins of undertakings. However, most undertakings or industry representatives
(14 out of 19) reported that in their view intentional non-compliance does not pay off and
is consequently not interesting for undertakings and not a practice in place. All enforcement
authorities that provided a response (3) stated that, in their view, intentional non-
compliance must be interesting for at least some undertakings, otherwise intentions of
fraud would not be detected. Also all responding trade unions (2) had the view that
intentional non-compliance exists and must therefore be financially interesting to
undertakings.

Table 6-7: Assessment of responses to the question: In your view, would
intentional non-compliance pay-off / be interesting for undertakings?

Intentional non-compliance Intentional non-compliance IS
IS interesting NOT interesting

Responding BE (Enforcers (x 2), Ministry, BE (Undertaking, Industry)
stakeholder by type Industry, Union)

and Member State
RO (Enforcers) RO (Ministry, Industry)

75> The only literature source that makes an attempt in quantifying the potential reward of infringing
the rules that could be identified stems from 2003 (Prognos, 2003); it is therefore not relevant
for the context of this study. However, the findings can give an impression of the magnitude of
potential productivity gains: The study is based on four specific case study shipments (with
different cargo types and different origins/destinations in Europe) and concludes that infringing
the social rules can lead to cost reductions of up to 6%. However, this ‘reward’ calculation is not
contrasted with any costs, i.e. an assessment of the risk and costs when being detected is not
accounted for.

110



Ex-post evaluation of social legislation in road transport and its enforcement

Intentional non-compliance IS

NOT interesting

Intentional non-compliance
IS interesting

(NB: "2” indicates IT (Undertaking, Industry)
that two stakeholders
of the respective type
were interviewed and

IT (Undertaking, Industry (x 2))

FR (Undertaking (x 2), Industry) CZ (Industry)

- SI (Union) DE (Undertaking (x 2))
gave this response)
PL (Undertaking (x 2))
SE (Undertaking (x 2))
AT (Industry)
Total 12 15

Notes: “Industry” refers to an industry association representing road transport undertakings;
“Union” refers to a trade union representing drivers
Source: Stakeholder interviews carried out for this study

Explanations given for the respective answers were largely coherent across the different
stakeholder groups. They are presented in Table 6-8. The most frequently stated reasons
were ‘cost pressure’ and ‘insufficient enforcement’. This shows that these stakeholders
think that the external risk of ‘cost pressure’ cannot be mitigated by enforcement systems
and practices currently in place. A French undertaking furthermore pointed to the pressure
on drivers and undertakings that exists especially in France where the 35h working week
makes compliance extremely difficult while trying to meet customer demands. These
reasons for potential intentional non-compliance raised during interviews are largely in line
with findings from the survey for enforcement authorities. In these surveys the following
factors were stated to be the main contributors to difficulties in compliance: i) “penalties
are not strong enough” (an internal factor), ii) “strong competition in the market that puts
pressure on the companies” (an external factor”, iii) “co-liable parties are not held
sufficiently liable” and iv) “checks cannot be carried out frequently enough” (an internal
factor) (see Annex E, Section 13.3 for more details on the responses obtained from
enforcement authorities).

Frequently-stated reasons for why intentional non-compliance is not interesting for
undertakings were ‘high penalties’ and ‘Increasing risk of being detected’, indicating that
many undertakings perceive enforcement measures to be sufficiently effective to avoid any
intentional non-compliance.

Table 6-8: Most frequently stated reasons for why, in the respondent’s view,
intentional non-compliance is (not) interesting for undertakings

Is intentional non-compliance interesting for undertakings?

External N/A
factors e Cost pressure

e Pressure from clients

e Pressure on drivers from

undertakings

2 Lils Tl e Insufficient enforcement e High penalties

factors

(defined by Insufficient penalties e (Increasing) risk of being detected
road social Performance-based payments e Introduction of digital tachographs /

legislation)

Lack of co-liability of clients
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Notes: "Industry” refers to an industry association representing road transport undertakings; “Union”
refers to a trade union representing drivers
Source: Stakeholder interviews carried out for this study

The above shows that there is no common view on whether the enforcement systems in
place sufficiently mitigate the risk of non-compliance. Reasons for potential intentional
non-compliance vary but it becomes obvious that external factors, factors that are outside
the scope of road social legislation, are an important element. Internal factors mitigating
the risk that such external factors lead to actual intentional non-compliance are not
sufficient.

Most interview respondents that stated that intentional non-compliance does not pay-off
were industry representatives or undertakings. Respondents that had the view that non-
compliance pays off were more diverse but also include respondents from industry
associations and undertakings. This diverse view as well as the number and variety of
respondents that think that non-compliance pays off suggests that the risk of intentional
non-compliance is, overall, not sufficiently mitigated by enforcement measures.
Quantitative evidence for this finding is not available although interview respondents were
specifically asked to provide such. Such a general conclusion does however not do justice
to the enforcement systems and specific situations in all Member States. In some Member
States current conditions of the road transport market and enforcement measures might
mitigate the risk of non-compliance more than in other Member States.

6.9.3. Factors contributing to unintentional non-compliance

Unintentional non-compliance refers to non-compliance that was not intended by either
the driver or the undertaking. Such factors can be due to either uncertainty about the
rules, lack of awareness of the rules or unforeseen circumstances, as discussed below.

Uncertainty about the rules. Lack of clarity in the rules can lead to
uncertainty/unintentional non-compliance due to differing national interpretations.
Evaluation Question 4 (see Section Error! Reference source not found.) showed that
there is indeed a certain lack of clarity in some of the provisions, resulting in differences in
interpretation and enforcement. Evaluation Question 17 (see Section 6.17) furthermore
discusses the coherence of the rules. The analysis provided shows that although there is
no incoherence within the legislative framework in a strict legal sense, the complicated
reading of the rules to account for all interactions can lead to practice difficulties or
confusion. These types of uncertainty appear to occur in practice, as evidenced by
discussions at a UK stakeholder working group that noted confusion between the
interaction of working time and driving time breaks. The group believed it is difficult to
look at both sets of rules simultaneously, so some people inadvertently break the rules
(DfT, 2014). Consequently, there is the risk that drivers and/or undertakings incorrectly
interpret the rules and commit unintentional infringements.

Lack of awareness. Another reason for unintentional non-compliance could be a lack of
awareness of (the full extent) of the rules on the side of the drivers (or the undertakings).

In terms of having a basic knowledge, separate legislation requires both drivers and
undertakings to be aware of the rules: In this respect, Directive 2003/59/EC on the initial
qualification and periodic training of drivers aims to ensure that drivers have awareness
and understanding of the rules, including the “principles, application and consequences of
[road social legislation]; penalties for failure to use, improper use of and tampering with
the tachograph [...]”7°. Transport operators are required under Regulation (EC) No
1071/2009 to be familiar with road social legislation in order to obtain an operators’ licence.
As such, it appears that - at least in theory - relevant stakeholders should be aware of the

76 A review of Directive 2003/59/EC is however out of the scope of this evaluation study - an ex-
post evaluation was recently conducted. Readers are referred to Panteia (2014) for more
information.
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rules. In addition, Article 10(2) of Regulation (EC) No 561/2006 sets out that undertakings
“shall properly instruct the driver and shall make regular checks to ensure that [the rules]
are complied with”. Interviews with drivers suggest that this provision seems to be
implemented, as 76% of drivers (26 out of 34) that were interviewed for this study stated
that they were (sometimes or frequently) subject to checks from the side of their
undertaking.

However, operating according to the rules on a day-to-day basis requires a high level of
knowledge that may not be achieved in practice. In addition to the possibility of confusion
caused be uncertainties as discussed above, around 90% of consulted enforcers stated
that a ‘lack of awareness/understanding among transport undertakings’ and ‘lack of
awareness/understanding among drivers’ cause difficulties in compliance”’. These items
were the highest-ranked items among 16 different answer options, indicating that, at least
from the enforcers’ perspective, they view unintentional non-compliance due to lack of
awareness as a major contributor to detected infringements. Conversely, trade unions did
not identify a lack of awareness/understanding as a major cause for non-compliance.

In summary, there are mechanisms within the social legislation (in the form of
requirements on undertakings to check drivers and schedule trips in accordance with the
rules), as well as under broader EU legislation (such as requirements on training) that
clearly address this risk. Nevertheless, stakeholders appear divided as to how effective
these interventions have been - for instance, enforcers still perceive a lack of
awareness/understanding as a major contributor to non-compliance, whereas trade unions
do not consider it an issue.

Unforeseen circumstances. Road social legislation obliges undertakings to schedule trips
in line with the provisions while considering foreseeable delays and the availability of
stopping places. Unforeseen circumstances, such as congestion due to accidents (in
contrast to expected congestion levels) or unforeseen weather conditions, can however not
reasonably be taken into account. Unexpected delays in (un)loading activities can be
considered as circumstances that cannot be accounted for in trip planning.

In addition, overcrowding of stopping places due to a lack thereof is reported to be a
significant problem on the European road network (European Commission, 2011e). For
example, in Germany a severe lack of stopping places has been continuously reported in
recent years (MZ, 2011) (TLZ, 2012) (VEDA, 2014) and was estimated to amount to 21,000
places in 2015 (Eurotransport, 2012). As a consequence, drivers might be obliged to either
stop at inadequate places (e.g. unsecured areas without adequate sanitary facilities) or to
break the rules in order to find a suitable place. Although Article 12 of Regulation (EC) No
561/2006 explicitly allows drivers to deviate from the rules to enable the vehicle to reach
a suitable stopping place, “provided that road safety is not thereby jeopardised” and “to
the extent necessary to ensure the safety of persons, of the vehicle or its load”, there is
still uncertainty over the circumstances under which the Article applies (as discussed in
Evaluation Question 4, see Section Error! Reference source not found.).

Stakeholder consultation for this study indeed shows that unforeseen delays due to
congestion and the lack of stopping places are frequently seen as a cause for non-
compliance (i.e. more than 60% of enforcers, trade unions and undertakings rated these
issues to be a cause for non-compliance). In the case of trade unions (of which 100% were
supportive), the specific question implied the view that compliance issues due to
congestion are the result of inadequate trip scheduling.

Although the above discussion shows that unforeseen circumstances could be a factor in
non-compliance, it is worth also considering that the rules provide for a certain degree of
flexibility which can help accommodate unforeseen circumstances (see Evaluation Question
3, Section 6.3).

77 1.e. 90% rated these items at 3, 4 or 5 on a scale from 1 (no cause) to 5 (major cause).

113



Ex-post evaluation of social legislation in road transport and its enforcement

6.9.4. Best practice examples for avoiding non-compliance

The above discussion might suggest that intentional non-compliance is a general cost-
saving practice of undertakings. While some undertakings might indeed revert to such
measures, it is important to highlight that there are also undertakings that make every
possible effort to be compliant with the rules.

Many undertakings make efforts that go beyond their minimum obligations. Again, relevant
questions were raised in the interviews for this study. Box 6-3 in the following provides
examples of best practice measures that could be identified during these interviews in
terms of checks that are carried out on drivers.

Box 6-3: Best practice measures to avoid non-compliance with road social
legislation

Training measures

e A Belgian industry association reported that they proposed specific training modules such
as “stress management”, “criminality” and “nutrition”. A specificity of the Belgian system
was to share the burden of costs of the basic training: basic training (35h training)
is reimbursed almost completely by the National Institute of Social Security (ONSS). The
positive impact of these trainings is seen to be enormous; it has triggered considerable
interest and enthusiasm among drivers who increasingly demand such training.

e A Belgian undertaking in the passenger transport sector reported to conduct continuous
vocational training and to make many efforts to explain the legislation in simple terms
to the drivers.

e A German undertaking reported that trainings for drivers were already in place before the
introduction of the requirements. The company ensures to offer high quality training often
combined with team building events, which has significantly decreased the number of
staff leaving the company and makes (according to the company) sense from a financial
point of view.

Reward systems

e A German undertaking reported that analysis of data from the tachograph happens on a
weekly basis. In addition, the company carries out random checks and has an internal
bonus system where compliant drivers get rewarded. The drivers are therefore seen to
have a high incentive to comply with the rules. The undertaking further reported that as
a result, in the last 10 years only one case of an infringement with a 50 Euro fine was
detected.

Use of IT Systems

e A Belgian undertaking visited in the context of a study visit for this study presented their
real time transport management system which is available 24/7. It is a
comprehensive track and trace communication system that, among others, tracks down
and navigates trucks, receives orders from clients, plans time-schedules for drivers, and
records the driving time of trucks. When problems arise, the IT team can be contacted
and truck drivers are advised what to do by consulting the IT system. New time schedules
can be proposed via the computer and drivers can accept them online. The company
furthermore invests into training. When a driver infringes the legislation several times, he
is required to take an additional training.

e A French undertaking visited in the context of a study visit presented their use of a
software, which displays, minute by minute, all operations carried out by the driver,
including any information relating to breaks, rest periods as well as loading and unloading
operations. Employers have access to all data and can check the exact amount of time
spent by the employee driving, resting and working. This monitoring system is a way to
ensure the smooth implementation of the legislation, which, if not respected, will
automatically display on the screen the sanction corresponding to any potential breach of
the law.

Frequency of internal checks

e A Polish undertaking reported that compliance is checked after each completed trip.
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e A Swedish undertaking reported that compliance of drivers is checked every week and
emphasis is also given on self-control (through driver training). Also clients are asked
for feedback on the drivers.

Awareness raising

e A Belgian industry association reported that many businesses engage in activities to
inform the client about the rules, to raise their awareness. This helps avoiding client
demands for transport operations that would not be in line with the road social provisions.
Another Belgian industry association reported that thanks to increasing awareness of
contractors, pressure has already slightly decreased for hauliers and drivers.

Other organisational measures

e A Swedish undertaking reported that they in general deploy two drivers per truck to
allow each driver to stay at home a period of time that equals the time they have spent
before on driving. This way rest periods frequently surpass the minimum requirements on
their duration. This system may imply costs but also results in gains in the performance
of drivers. This has been confirmed by feedback from clients. In parallel, this measure
allowed to increase the utilisation rates of the vehicles.

e A French undertaking reported that they make an effort to immediately raise awareness
when an infringement is detected by immediately sending a letter to the concerned driver.
In-house training is given to drivers who are often found to commit infringements.

Source: Interviews with industry associations and undertakings, Study visits to
undertakings

6.9.5. Summary and conclusions

The above analysis shows that enforcement measures are only partially effective in
addressing the risk of non-compliance. While the enforcement measures mitigate the risk
of non-compliance, the risks of being detected and its consequences do not outweigh the
potential rewards of infringing the rules for all undertakings and/or drivers. The extent to
which this applies varies across Member States and their specific enforcement systems in
place, as well as the type of transport operation being carried out and cannot be realistically
quantified.

According to inputs obtained during interviews with stakeholders and via stakeholder
questionnaires, the combination of external pressures, alongside insufficient enforcement,
can make intentional non-compliance more likely. Views on what factors characterise
insufficient enforcement vary significantly, yet the factors that were frequently identified
during the consultation activities for this study were:

e Low probability of being detected (too few checks or poor risk-targeting);
e Low penalties (lack of deterrent effect);
e Lack of enforcement of co-liability of clients;

e Allowing the continuing use of performance-based payments.

There is also the risk of unintentional non-compliance that is not addressed by the
enforcement measures. It can be due to uncertainty about the rules, lack of awareness of
the rules, or unforeseen circumstances. The legislative framework addresses these only
insufficiently: Evaluation Questions 4 and 17 (see Section Error! Reference source not
found. and 6.17) have shown that uncertainties about the rules continue to exist; a certain
lack of awareness of the rules appears to persist despite the mechanisms provided within
the social legislation and wider EU legislation on driver training and professional
competence. The risk of unintentional non-compliance due to unforeseen circumstances is
addressed by Article 12 permitting flexibility to deviate from the rules. However,
uncertainty with regards to the application of this Article may hinder its effectiveness (as
discussed in Evaluation Question 4, see Section Error! Reference source not found.).
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Also further flexibilities within the rules exist. These address the risk of non-compliance
due to specific operational schedules.

It is also important to highlight that there are undertakings and drivers who strive to be
compliant with the rules and even take measures that go beyond the legal obligations to
ensure compliance of their operations. Good practices were, for example, identified in
terms of:

e Providing extensive training for their drivers (e.g. continuous vocational training or
team building events)

e Implementing reward systems for drivers that ensure they are in compliance with
the rules (e.g. a bonus system in case of continuous compliance with the rules)

e Use of ICT systems to monitor compliance (e.g. real time transport management
software and back-office support systems)

e Awareness-raising (among all involved in the transport chain).

6.9.6. Recommendations

Specific recommendations regarding enforcement measures and co-liability are provided
in Evaluation Questions 6-8, which will address the identified problems that are internal to
the social legislation and that can mitigate intentional non-compliance.

Recommendations that will help to target the risk of unintentional non-compliance, were
provided in Evaluation Question 4 (Section Error! Reference source not found.) and
Evaluation Question 17 (Section 6.17) to improve the clarity and coherence of the rules.
To reduce the risk of non-compliance due to specific operational schedules, the consultants
recommend to carry out impact assessments on a case-by-case basis for the sectors that
bring forward specific requests for additional flexibilities in the rules.

It should also be considered to disseminate best practice among undertakings in order to
promote better compliance, highlighting the benefits to undertakings and drivers in terms
of, for example, lower fines and better driver retention. The dissemination itself may be
better achieved via national channels, such as associations and trade unions, who have
the necessary links with undertakings and drivers, yet the information-gathering stages
could benefit from an EU-level perspective to ensure that best practices are shared fully
across countries.
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6.10. Effectiveness: Do the monitoring and reporting arrangements in
place allow for adequate checking and follow-up of the legislation?

Do the monitoring and reporting arrangements in place allow for adequate checking and follow-up
of the legislation? If not how could it be improved?

6.10.1. Driving time and Enforcement Directive

The legislation requires Member States to submit biennial reports on the driving time rules
according to a standard template (see Annex B, Section 10.5 for a complete overview of
the current requirements and changes relative to the previous reporting requirements).
The following sections assess the adequacy of the requirements for the purposes of
monitoring and follow-up of the legislation in terms of:

e Completeness of the data.
e Consistency of the data.
e Adequacy in terms of allowing for checking and follow-up of the legislation.

e Potential to reduce reporting requirements.

In each case, the factors that contribute to any identified problems in the data are
reviewed.

6.10.1.1. Completeness of the data

The effectiveness of the reporting requirements is strongly determined by the reporting
practices of the Member States. Overall, the timeliness of submissions has improved
each year, although the number of Member States that fail to submit their reports on time
is still significant: in 2011-2012, there were still seven’® Member States who failed to
submit their reports on time (European Commission, 2014c).

It is also clear that gathering complete data for the current reporting template is still an
issue, but again this has been improving. In part, the introduction of the electronic
reporting tool seems to have been successful in encouraging a higher response rate and
making the reporting easier (European Commission, 2012).

Nevertheless, particular difficulties still concern the provision of data around certain
indicators, such as the number of vehicles fitted with a digital tachograph or the number
and type of offences detected at premises and roadside. In several cases the Member
States are not able to collect the data at the level of detail that is requested by the
Commission - for instance, six Member States”® reported that inconsistent or missing data
was due to technical constraints during the data collection process and four Member
States® indicated that they were not collecting data in a disaggregated enough way
or in the right format to fit the reporting tables (European Commission, 2014b). Without
provision of information from all Member States, the monitoring and reporting on the
legislation is incomplete and cannot allow for a comprehensive assessment of all Member
States.

6.10.1.2. Consistency of the data

The reporting period 2007-2008 suffered from important inconsistencies in the data (for
example, Member States provided contradictory information on the total number of
working days checked). These issues have partly been resolved with the introduction of
elementary data checks in the electronic template (European Commission, 2014c).

78 Belgium, Cyprus, France, Germany, Greece, Luxembourg, Malta, the Netherlands
79 Finland, Denmark, Italy, Estonia, France and Sweden

81 Slovakia and Hungary
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Other inconsistencies in the data remain, which limit the ability to gain proper insight into
the functioning of the social legislation. As reviewed in Evaluation Question 6 (see Section
6.6), reported information is inconsistent due to different interpretations of what should
be recorded in each field. Key examples include:

¢ Number of infringements: As detailed in Evaluation Question 6, Member States
differ in their recording of the number of infringements, e.g. by applying general
tolerances or not, and whether sanctions are applied for minor infringements or first
offences.

e Number of checks carried out: Some Member States (e.g. Germany and Poland
report all checks), whereas others (e.g. Belgium) report only checks where
infringements were found. The UK records all full checks, but these are only carried
out if something appears to be wrong after an initial inspection.

¢ Enforcement capacity/number of enforcement officers is inconsistent
between Member States and in the same Member States over time (e.g. different
approaches to including officers who are involved in the enforcement of social
legislation but it is not their primary responsibility). For example, the Belgian
figures for the number of enforcement officers in 2011-2012 include staff at the
Ministry and in the Police (370 officers), whereas the previous reporting period
included only the Ministry (57 officers).

6.10.1.3. Adequacy in terms of checking and follow-up of the legislation

Bearing in mind the above discussion of the reporting
completeness/consistency/limitations, we now consider the adequacy of the reporting in
terms of allowing the checking and follow-up of the legislation in terms of the following key
issues:

e Monitoring of implementation and compliance with the requirements of the
legislation;

e Monitoring of national enforcement capacity and quality of enforcement;

e Monitoring of infringement rates.

In terms of implementation and compliance with the requirements of the
legislation, the current reporting requirements do allow for the Commission to monitor
the compliance with Regulation 561/2006 and Directive 2006/22 through an assessment
of the number and type of controls carried out and number and types of offences detected.
These numbers cover the core requirements of the driving time and rest period legislation.
The above analysis has shown that the quality and consistency of the data has improved
over time, especially following the introduction of the electronic reporting template. There
remains some question as to the consistency of the reported number of checks - as outlined
above, some Member States report only checks where infringements were found. However,
such reporting practices would tend to bias the number of checks downward because the
“empty” checks are not reported. Hence, in terms of evaluating whether the Member States
have met the minimum requirements, the current reporting can be considered adequate.

In terms of assessing the quality of national enforcement, the reporting also allows for
an assessment of national enforcement capacity based on indicators such as the number
of control officers involved in checks (subject to the inconsistencies described above) and
the number of officers trained to analyse digital tachograph data. These indicators could
provide useful insights into the development of enforcement capabilities within and across
countries in terms of the resources available, and are certainly better than having no
information at all. However, it is not possible (even if the data were consistent) to assess
other important factors that have a bearing on the overall quality of enforcement - such
as the level/quality of training given to the enforcers, among others discussed above -
since these aspects are not required to be reported.

Regarding the reported detected infringement rates, the analysis points to a large
degree of inconsistency regarding the reporting practices - both between different
countries and within the same country over time (see Evaluation Question 6, Section 6.6),
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meaning that a naive reading of the data will result in misleading conclusions on the trends
(as discussed previously in Evaluation Question 6).

One important current limitation is that there is interest in using the reported detected
infringement rates as an indicator of underlying trends in compliance (as attempted in
Evaluation Question 6). However, as discussed previously, there is a strong effect of
inconsistent national reporting practices. These lead to large fluctuations in reported
detection rates that are quite apart from the functioning of the social legislation. More
consistent reporting practices would remedy this first issue.

Secondly, even if national reporting was entirely consistent, the infringement rates are
influenced by national enforcement practices in two ways:

e Through changing the effectiveness of checks (the probability that a check will
detect an infringement)

e Through changing the targeting of checks (the probability that a check will be
targeted at an undertaking/driver that has committed an infringement)

These enforcement-related factors mean that even if the underlying compliance rate is the
same in two countries, the recorded infringement rate could be very different. For example,
the targeting of checks can be changed through the way that enforcement is organised (for
example, whether it is carried out on certain roads or certain days). Another important
factor affecting detection rates is the use of risk-rating systems or other informal methods
of targeting checks (for example, the Italian authorities commented during interview that
enforcers can recognise risk factors without the use of a formal system). In these cases,
the detection rates are likely to be upward biased and not representative of general
compliance levels in the whole fleet because the checks are targeted at vehicles/companies
that are deemed to be at higher risk of non-compliance. Since each country has its own
risk-rating system (using different inputs and calculation methods - see Section 6.6 for
more details), the comparability between countries is limited.

Overall therefore, it is impossible to tell from the reporting data alone whether compliance
rates are improving in line with reductions in detected infringements, or whether this could
be due to the functioning of the risk-rating system (or other measures to improve targeting
of enforcement), or is in relation to changes in enforcement practices (more or less
effective checks). This means that qualitative information on the factors of enforcement
(as described above) is also needed in order to disentangle trends in enforcement practices
from any underlying compliance trends.

Another aspect that is not reflected in the current reporting is the enforcement of the co-
liability principle, which forms an important part of the efforts to reduce pressure on
undertakings and drivers to break the rules (see also Evaluation Question 7, Section 6.6.

6.10.1.4. Potential to reduce reporting requirements

A final point of interest is whether there are any redundant requirements for reporting.
Aside from the monitoring of the core requirements of the legislation (around checks and
infringements), which are necessary to understand implementation, there are a number of
other fields that are required.

There may also not be an urgent need to substantially reduce the reporting requirements
- a large share of enforcers or ministries responding to the survey did not identify that
there were significant costs involved in order to meet the reporting requirements
(respectively 38% and 40% of respondents were neutral on this). The respondent from
Slovenia estimated that the total cost of meeting the reporting requirements was €25,000
per year (no other respondents could give numerical estimates), or less than 1% of the
total enforcement costs (see Evaluation Question 13, Section 6.13).

Overall, the reporting requirements are viewed positively by ministries: in the survey
carried out for this study, respondents were asked whether the reporting requirements
have led to improvements of the enforcement system. 46% reported a slight or strong
improvement in enforcement due to the reporting system, compared to only 13% who
disagreed (40% were neutral). Romanian enforcement authority and ministry explained
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that they used the feedback and information received through the reporting to modify their
enforcement approach. The comparison with other Member States is said to put pressure
on the national authorities to comply with the requirements.

Even so, the main difficulties explained earlier regarding the adequate disaggregation of
data are potentially an area for simplification. As mentioned previously, the provisions of
qualitative data regarding enforcement systems (e.g. risk-rating systems, training of
officers) could provide more useful insights compared to incomplete and inconsistent
disaggregation of the infringement data. One provision that could be removed in future is
the provision of data on the proportion of vehicles stopped with a digital tachograph. As
the share of digital tachographs increases over time, the need for this reporting field will
diminish.

6.10.2. Working time (Directive 2002/15/EC)

Directive 2002/15/EC requires that Member States report to the Commission every two
years on the implementation of this Directive's provisions, “indicating the views of the two
sides of industry". For reporting periods 2007-2008 onwards the Commission introduced a
new reporting form covering both the Driving Time Regulation and the Working Time
Directive. The majority (78%) of enforcement authorities that completed the survey for
this study strongly or slightly agreed that the combination of reporting requirements in this
way has made reporting more efficient.

In contrast with the Driving Time Regulation, there is no explicit legal obligation for Member
States to include quantitative information in their reports. Although the Commission has
repeatedly encouraged the submission of quantitative data in order to allow for higher
quality analysis of enforcement and compliance, it is still greatly lacking: the number of
Member States that provided such data had increased from two®' in 2005-2006 up to
seven® in the last reporting period. Even so, this does not provide sufficient data to monitor
the functioning of the Directive.

Article 13 of the Directive requires the Member States to provide in their reports “the views
of the two sides of the industry”. For the 2011-2012 period, 16 Member States?? confirmed
that stakeholders had been consulted when compiling the report (European Commission,
2014b) In 2007-2008, only nine® had done so (European Commission, 2011).

In general the quality of reports has also been found to vary, and the number of Member
States providing inadmissible reports has remained between six® in 2007-2008 and
seven® in 2011-2012.

Overall therefore it is clear that there is little data available from the monitoring
requirements related to Directive 2002/15/EC, largely due to the lack of requirements for
quantitative data.

6.10.3. Summary and conclusions

Driving times and rest periods (Regulation (EC) No 561/2006 and Directive
2006/22)

The set of indicators available in the Member States’ reports allows for adequate monitoring
and follow-up of the legislation in terms of the implementation of its core requirements,
such as the number of checks. It also allows for a basic assessment of national enforcement
capacity and the reported detected infringement rates. The timeliness, completeness and

81 Slovakia and Hungary
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consistency of the monitoring data submitted has increased over time. In part, the
introduction of the electronic reporting tool seems to have been successful in encouraging
a higher response rate.

Nevertheless, continuing difficulties concern the provision of data around certain indicators
where Member States are not able to collect the data at the level of detail that is requested
by the Commission, such as the number of vehicles fitted with a digital tachograph or the
number and type of offences detected at premises and roadside.

Overall, the key limitations of current reporting requirements (aside from incomplete data)
include:

e Inconsistencies: Differences in interpretation / definition of some indicators,
leading to non-comparable results for several key indicators (e.g. enforcement
capacity, reported number of checks, reported number of infringements);

¢ Reported infringement rates do not directly represent the compliance rates
due to the presence of other factors that influence the detection rate (e.g. different
risk-rating systems);

e A lack of qualitative information to support the quantitative data (e.g.
training of officers). Although qualitative information is difficult to capture using a
standard form, it is still important to provide the context needed to interpret the
numbers.

Working time (Directive 2002/15/EC)

The availability of data with respect to enforcement of, and compliance with, the Working
Time Directive is very limited, mainly due to the fact that Member States are only required
to provide qualitative data (quantitative data is only provided on a voluntary basis).

As a result, there is insufficient quantitative data to evaluation the implementation and
effectiveness of the Directive. The current biennial reporting is still fragmentary and in its
current state not adequate for a comprehensive checking and follow up of the legislation.

6.10.4. Recommendations

First and foremost, the lack of consistency in reporting must be addressed in order to
improve the comparability of data and enable the analysis of implementation of the social
rules. In the short term, the consultants recommend that Member States are asked to
clarify more precisely the definitions that they currently use. This would be a low-cost
measure that would greatly improve the ability to use the currently available information
from past reporting periods.

For subsequent reporting periods, the study team recommend that guidance on
interpretations of key inputs should be developed and disseminated, so as to improve the
harmonisation of the reporting. The consultants recommend that this be done through
amendment of the current reporting template, given that the electronic format is already
used by the Member States and has already contributed to improved completeness and
quality of data in recent years.

Concerning what indicators could be used to track compliance levels more precisely, there
is no clear indicator that could represent the actual infringement rate due to the
confounding factors described above (i.e. targeting and effectiveness of checks).

Regarding how to assess infringement rates in presence of risk-rating systems in particular,
one approach could be to conduct checks entirely at random and report the infringement
rate for these separately; however, this would partially negate the benefits of the risk-
rating system. Instead the study team recommends that countries report on the
functioning of their risk-rating systems in more detail - for example, what information is
fed into the systems and what is the rating criteria applied (see below). This would still
allow for a better understanding of the effectiveness and comparability of enforcement
data between countries.
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There is a wide a range of other possible indicators that would allow for a more thorough
assessment of the legislation including:

- Penalty systems: (Range of) fines to be paid for different types of infringements:
o By the undertaking
o By the drivers
o By other parties in the transport chain
- Enforcement capacity:
o Amount of initial training (hours) per officer

o Amount of periodic training (hours) per officer, and frequency (number of
years between retraining)

- Risk-rating systems:
o Number of checks conducted as a result of the risk-rating system

o What is the infringement rates for these checks compared to overall checks
(or random checks)

o What information is fed into the systems and the rating criteria applied
- Enforcement activities:

o Cost of enforcement

o Content of tools used (software, hardware)

o Average time that enforcement officers take to carry out a check at the
premises/roadside when there is an infringement / no infringement

o When and where checks occur (e.g. Mon-Fri working hours)
- Infringement data:

o Cases of infringements detected due to concerted checks

o Cases of infringements applied to co-liable parties

o Cases of infringements due to non-compliance performance-based payment
schemes

The list above, while probably not exhaustive, gives an overview of the range of possible
indicators that could be required. However, their introduction should require a careful
assessment of the additional costs to Member States, the likelihood that this type of
information could be obtained, and the possible benefits. While it would be desirable to
obtain data on the above-mentioned indicators, it 