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Rail insurance - a
new market

Preparation of the
study

1 Introduction

1.1 Background

The rail insurance market is afairly new market evolving from the recent liber-
alisation/privatisation of the rail sector. The liberalisation resulted in the crea
tion of separate infrastructure bodies which are often state-owned and private
railway undertakings (RUS).

Prior to liberalisation, railway markets were solely national markets, with virtu-
ally no competition, and most RUs were state enterprises.

The opening of the internal railway market took place in the 1990'es by the
adoption of the first railway package by the European Council in 1995. Liber-
alisation has taken place at different pace in the various EU countries resulting
in different degree of market openness. Whereas some countries may be con-
sidered providing market access opportunities for external RUs, market access
opportunities offered to RUs by other countries may be considered restrictive or
the development of market opening in these countries as virtually non-existing.

In terms of insurance requirements to RUS, previous studies have demonstrated
that there are great inconsistencies in the approaches taken when viewed at
European level. With less information available as to the functioning of the
European insurance market, it is the impression that different situations exist in
the various countries. Whether these differencesin legal requirements and the
factual situation regarding insurance constitute a problem to the further integra-
tion of the European rail market is the subject of this Study.

This report was prepared in response to arequest for services under an EU
Commission DG TREN Framework Contract, Lot 2, Technical Assistance Ac-
tivities.

The report contains the results of work carried out by COWI in close co-
operation with DG TREN.

Expert assistance on insurance has been provided on an occasional basis by
Mike George, Willis UK Limited.
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1.2 Structure of the report

Structure of there- The report is structured in five chapters:
port
e Chapter 1, introduces the study including its methodology. In addition, it
draws up the general lines of the issue of railway insurance, including a
definition of the most central terms applied in the report and anticipated fu-
ture trends evolving in the rail insurance market.

e Chapter 2 provides a status of the legal and factual situation of rail insur-
ance situation and the rail insurance market in the EU 25 + 4 countries in-
cluded in the study;

e Chapter 3 presents the study findings and conclusions,

e Chapter 4 lists the problems identified in previous chapters in relation to
insurance of railway undertakings, and,

e Chapter 5 contains the study recommendations.

e Annex 1 contains the original country profiles as reported by the EU 25 + 4
countries included in this Study (Please note that not all countries have
submitted a country profile.);

* Annex Il contains the responses from the questionnaire survey on stake-
holder views on and opinions about the functioning of the European rail
insurance market and proposals for how to improve it;

* Annex Il provides alist of literature studied and of persons consulted.

* Annex IV provides an overview of actual insurance cover of RUs based on

licenses published at the EU Commission's homepage.

1.3 Purpose of the study

The Study has been carried out for the EU Commission DG Transport and En-
ergy under the Lot 2 Framework contract.

Objectiveand focus ~ The objective of the study according to TOR isto provide:

e ananalysis of barriersto fair accessto rail infrastructure with specific em-
phasis on an analysis of the railway insurance market.

The analysis covers existing and new member states (EU 25) as well as Bul-
garia, Rumania, Norway and Switzerland; and distinctions are made between

e national railway companies (incumbent) and new railway undertakings,

e domestic and international operators, and
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» freight and passenger operators.

In addition, particular attention was given to examine the difficulties encoun-
tered by small and/or new railway undertakings in gaining access to the rail
network infrastructure with specific attention to problems related to obtaining
sufficient insurance coverage.

Specific focus in dealing with the issues mentioned was given to

» difficulties in obtaining sufficient coverage for third party liabilities for
e new railway undertakings,
* international/cross border services;
» freight operations.

Principal tasks The specific objectives of the study have been achieved through two principal
tasks:

1. update of existing information on rules governing the insurance of RUs
(legal situation at international, EU and national level);

2. analysis of the current factual situation in the 29 countries to be covered
by the study on whether there is competition in the market for rail ser-
vices in the countries covered, with specific emphasis on

e whether it is the functioning of the insurance market that consti-
tutes a barrier to the further implementation of an internal rail-
way market at Community level.

The study provides recommendations for how to improve the functioning of the
internal rail market, with particular attention to:

e provision of information on experiences in supporting the crea-
tion of amarket based rail service in countries that have
achieved a functioning rail market;

e recommendations for future initiatives (studies, research, semi-
nars, etc.) that may support the diffusion of information and
state of the art knowledge on creating an internal rail market;

e provision of information on the opinions and positions of dif-
ferent stakeholdersinvolved in delivering rail services and/or
services supporting the delivery of rail services and thereby in-
crease the knowledge base.

Tasks and results The study provides answers - wholly or in part - to the following tasks as listed
inthe TOR:
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Update of existing
information - legal
situation

»  Examine the ways insurers or brokers assess the risks associated with the
operations of RUs operating inthe EU 25 + 4, in order to fix a premium;

» Givean overview on both the legal and factual situation in the countries
covered regarding the rules governing insurance of RUS;

*  Provide an estimate of insurance cover needed for RUS;

* Identify whether incumbents have an easier access to insurance than the
new RUs;

»  Assess whether the existence of Community rules on safety is likely to fa-
cilitate insurance coverage;

»  Collect information on whether, in each Member State, RUs may directly
contract an insurance policy with insurance companies having their regis-
tered office in other Member States,

»  Develop best practice information on deriving insurance premiums from
risk assessment and safety methods and indicators (Study SAMRAIL and
SAMNET);

*  Make recommendations for action in particular as to minimum liability,
legal ceilings for liabilities, liable organisations and the possible need for a
further harmonisation of law in Europe;

* Identify cases of possible distortions in the market, like state guarantees to
certain railway undertakings or any other type of state aid;

*  Provide recommendations to ensure that the risks of vehicles that are not
kept by a RU are adequately ensured including the possibility of a vehicle
related insurance;

» Develop indicators to assess the efficiency of the insurance markets, for
example the premiums required to take out a certain coverage.

1.4  Approach and methodology

1.4.1 Update of rules governing insurance of European railway
undertakings

The purpose of this task was to update the existing report: Study on rules gov-
erning insurance of European Railway Undertakings carried out for the DG
TREN in the year 2000. The update is focused providing an overview of the
legal and factual on rules governing insurance of railway undertakings.

The previous study included the EU 15 Member States and Switzerland. This
coverage has been extended to include the EU 25 Member States, Romania,
Bulgariaand Norway in the present study.
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Procedure for data The update builds on the following sources:
collection
»  Theprevious Study of rules governing the insurance of European railway
undertakings, 2000;

» Thefina report from the Task Force on Licensing and Insurance, 2004;

*  Questionnaires send to the National Railway Authorities/Licensing Au-
thority in each of the countries covered by the study. The questionnaire
builds to a large extend on the questionnaire developed by the Task Force
on Licensing and Insurance.

Questionnaire re- 17 Licensing Authorities have answered the questionnaire.
sponse rate
*  Belgium: Service public fédéral Mobilité et Transports
Bulgaria: Railway Administration Authority
Czech Republic: Czech Rail authority
Denmark: Trafikstyrelsen
Finland: Ministry of Transport and Communications
Germany: Bundesministerium fur Verkehr, Bau- und Wohnungswesen
Hungary: Ministry of Economy and Transport of the Republic of Hungary
Ireland: Department of Transport
Lithuania: State Railway Inspectorate
Luxemburg: Ministére des Transports
*  The Netherlands: Netherlands Railway Safety Authority
» Poland: Prezes Urzedu Transportu Kolejowego (Office for Railway Trans-
port)
Portugal: Instituto Nacional do Transporte Ferroviério (INTF)
Slovak Republic: Railway Regulatory Authority
Slovenia: Railway Transport Agency
Sweden: Jarnvéagsstyrelsen - Swedish Rail Agency
*  United Kingdom, Office of Rail Regulation

Un-edited country reports are enclosed in annex |.

1.4.2 Stakeholder consultation

Stakeholders con- The basic methodological challenge in the study of the factual situation was the

sulted development and implementation of a sufficiently advanced data collection
method. The primary mean for collecting data for the purpose of this study was
through contacts with relevant stakeholders. The stakeholders to be covered by
the study were defined as:

* National Licensing Authorities (LA);
National Infrastructure Managers (IM);
Railway Undertakings (RU);
Insurance Brokers (BRO);

Insurance Companies (INS).
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Purpose of the stake-
holder analysis

Data collection pro-
cedure

Tier one - Question-
naire survey

The purpose of the stakeholder analysis was to generate an as broad as possible
picture of the functions of the railway and railway insurance market in the 29
countries to be covered.

Furthermore, the purpose was to generate an as detail ed as possible picture of
the situation in each country, meaning that both the "good" and the "less fa-
vourable" stories about the functioning of the national rail insurance market
should be encouraged.

Finally, the purpose was to collect opinions and positions from the directly in-
volved stakeholders - and not their lobby and/or interest organisations. The
lobby/interest organisations were invited to take part in identifying relevant
persons to be addressed in each of the selected stakeholder organisations for
which they held knowledge. Furthermore, the organisations were requested to
encourage their members to provide answers to the questionnaires submitted,
emphasizing that it was not the collective opinion of the lobby/interest organi-
sations that was in focus but rather that of their members. Some of the organi-
sations provided a positive assistance in identifying relevant persons and en-
couraging answers from their members, while other organisations did not want
to provide such assistance if they were not allowed to provide direct input to
the survey.

The procedure chosen for collecting opinions and positions was divided into
two tiers. Tier one consisted in a questionnaire survey among a broad selection
of stakeholders; tier two consisted in an in depth consultation with a limited
number of stakeholders.

The stakeholder analysis is based on a number of questions in a questionnaire
submitted to the identified stakeholders in mid-April 2006. Specific questions
were drafted as relevant to each of the stakeholder groups involved.

The purpose of tier one was to:

1. identify and collect alist of relevant stakeholders in each of the 27
countries, including identification of relevant contact persons in the
relevant organisations,

It was agreed that only two RUs per country should be approached from
the outset of the consultation. For this purpose, stakeholder organisa-
tions were urged to provide their assistance in identifying relevant
stakeholders.

2. submit questionnaires to the identified stakeholders;
3. follow up the submission of questionnaires by phone calls to stake-

holders in order to verify the receipt of the questionnaire (targeted at
stakehol ders to which we did not hold information of a contact person);
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Respondents

Response rate

4. review whether the submission of questionnaires needed adjustment
and redirect questionnaires to other relevant stakeholders in case there

was no contact person identified;

5. continuous review of the response rate assessed in the light of the repre-
sentativity as related to stakeholder group and/or country and/or region

and follow up as necessary.

A total of 157 questionnaires were sent to stakeholders (LAs, RUs, IMs, and

insurance brokers and companies).

Cyprus and Malta have no railway infrastructure and hence no rail operations

and were therefore not included in the Study.
The questionnaires were distributed to stakeholders as follows:

« LAs: 30 questionnaires

* RUs: 49 questionnaires (1 - 2 per country)

* |Ms: 31 questionnaires (1 per country, few countries 2)

* Insurance brokers: 30 questionnaires (1 per country, few countries 2)

*  Insurance companies: 17 questionnaires (1 per country to extent possible)

A total of 57 questionnaires have been completed and returned to COWI. Re-

turned questionnaires are distributed by stakeholder groups as follows:

 LAs 20/30
* RUs 14/49
« IMs: 15/31

* Insurance brokers: 2/30

*  Insurance companies: 6/17

The table below summarises the status of completed questionnaires by country

and by stakeholder group.

Table 1.1 Questionnaire response rate by country and type of stakeholder

Country

RU

LA

INS

BRO

TOTAL

AT

1

BE

BG

CH

Ccz

DE

DK

AR INININIIN

! The number sums up to thirty as this stakeholder group is composed of licensing authori-
tieswhereidentified, authorities which have completed the country profile in the TF study

and which is not the licensing authority.
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Representation of
stakeholders

10

RN e

NI [N

P

PN Rk ]|R

PRk~

AW IW|WIF[AIN[IN]IN

TOTAL

20

15

a1
~

Licensing author ities that have returned a completed questionnaire represent

EU15 aswell as new EU countries. Northern, Eastern and Central European

countries are well represented; from Southern Europe, Spain and Portugal have
returned a completed questionnaire. Norway is the only non-EU Member State

included in the study that has submitted answers to the questionnaire.

Responses include countries with different degree of market openness and

hence, both authorities that may and may not have an experience in assessing

applications for access to infrastructure and experience in assessing insurance
requirements of RUs are represented among the respondents having submitted
their answers so far.

The response rate from Railway Undertakingsis rather low. RUs that have
returned a completed questionnaire represent the EU 15 countries as well as a
few new EU countries (Estonia, Slovak Republic and Slovenia). Northern and

Central European countries are represented by Denmark and Sweden and
Southern European countries are represented by Italy, France and Portugal.
Romania and Switzerland represent the non-EU countries.

Among the RUs that have answered the questionnaire most - 11 RUs - arein-
cumbent operators, and 3 are "new comers”.
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Registration in data-
base

Tier two - in depth
consultation

The response rate of RUs - in particular the response rate of new RUs - was not
deemed satisfactory. In depth consultation with new RUs were therefore em-
phasised under the second tier of the stakeholder consultation (cf. description of
methodology below). 8 new RUs where consulted in the second tier of the
stakeholder consultation.

I nfrastructure managers from 15 different countries have responded. Most
respondents belong to the EU 15; Czech Republic and Sloveniarepresent the
new EU countries/Eastern Europe. Northern, Central and Southern Europe are
strongly represented (including France). Norway and Switzerland represent
non-EU countries. In addition, EIM had facilitated the preparation of a sum-
mary response among the majority of its member organisations.

IMs were not targeted in the second tier of the stakeholder consultation as the
response rate was deemed substantial and sufficient as respondents most likely
to have experience relevant to this study had already responded.

I nsurance brokers and companies are only represented to a limited degree:
Bulgaria, Denmark, Ireland, Poland, Portugal, UK and Luxembourg - although
we have made use of Willis' network and follow up emails.

During the second tier of the stakeholder consultation insurance brokers were in
particular targeted for in depth consultation in order to strengthen the represen-
tation of the stakeholder group.

Incoming country profiles and questionnaires were registered in a data base.
The information from the country profiles and the questionnaires have been
analysed.

Tier two consisted of:
1. Review the incoming responses under tier one.

2. Drafting of criteriafor selecting stakeholders for in-depth inter-
views/consultation in second tier, criteria selected were:

a. ensurerepresentativity of survey asrelevant to stakeholder
groups (especially new comers in rail markets)

b. stakeholder opinions submitted in first tier revealed vast ex-
periences in handling insurance requirements - and the prob-
lemsrelated to it

Intotal Licensing Authorities, Railway Undertakings, and Insurance Brokers
were approached for in-depth consultation representing five different jurisdic-
tions.
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1.5 Future trends

The new market conditions following from market liberalisation create new
challenges in the European rail market. As the new market evolves and ma-
tures, stakeholders adjust their behaviour and find their way of manoeuvering
under the new conditions. This creates new ways of doing things - new trends
in the railway market.

Scrutinising the issue of insurance of railway undertakings it was found that rail
insurance does not in itself constitute an immediate barrier to increased compe-
tition and subsequent further integration of the European rail market.

Meanwhile, it is the impression that this may be the perception of stakeholders
in the railway sector because other obstacles than insurance will occur much
earlier in the process of entering a new market and starting up international
/cross border operations whereby the issue of insurance will only occur to the
extent that all other barriers do not perform an obstacle.

In other words, it is possible to identify 'layers of obstacles' in the process of
making the market function in accordance with the intention of a market
machanism. The first layer of obstacles will of course be the most obvious and
the ones to be addressed first. Gradually, as the first layers are removed, other
obstacles will appear and subsequently be addressed.

Some of the most obvious obstacles are the challenges of atechnical nature,
such as interoperability and other technical standards. Also differences in na-
tional legislative framework legal barriers such as expensive and complex li-
censing and approval processes, such as approval of rolling stock and differ-
ences in national legislative frameworks constitute important barriers.

The common European licensing system is a means to facilitate cross border
/international freight operations. Where international railway services previ-
ously were composed by clusters of national railway companies, the new situa
tion is that railway undertakings in principle should be able to run one service
all the way from point A to B without changing engines, drivers, etc. at border
crossings. This should in principle be possible without unfolding strenious
processes in order to obtain the proper approvals. RUs have to obtain a safety
certificate in the country in which their services are carried out and to be able to
demonstrate adequate insurance in accordance with the national provisions of
the country of application.

As favorable preconditions for uninterrupted international /cross border trans-
port gradually emerge by removing formal obstacles, the need for insurance
coverage in other countries becomes all the more important.

However, there do seem to be problems for international rail services in the
sense that the rail insurance market seem to be divided into a bottom layer -
insuring all assets of rail operators - which is a national market, and an excess
layer - insuring third party liability cover - which is primarily an international
market. This fact calls for international rail services to be required to consult
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Two interrelated
processes/
relationships

Risk, liability and
insurance - their in-
terrelation and defi-
nitions

and contract local national insurances when performing their international ser-
vices. Thisfact will, anyhow, be a market entry barrier to international services,
because there is not only atwo layer insurance market - there is also a nation-
ally divided market in one of the two layers.

1.6  Understanding insurance of railway undertakings

In order to understand the issues of insurance of railway undertakings this sec-
tion briefly draws up the general lines of the issues and establishes the meaning
of the most central terms applied in the below sections of the report.

Basically, the procedural sequences in which RUs must engage in order to ob-
tain adequate insurance for their operations unfold within two interrelated proc-
€SSES:

» thesetting of liability cover requirements, which is partly regulated at in-
ternational and EU level and partly at national level; and

» thenegotiation of the price (premium) of insurance of railway undertak-
ings in accordance with national liability cover requirements and risks.

These processes unfold within particular stakeholder relationships:

» thesetting of liability cover requirements, in the relation between the na-
tional licensing authority and the railway undertaking; and

» thenegoatiation of the insurance premium, in the relation between the rail-
way undertaking and the insurers.

Underlying these two processes and stakeholder relationships is the linkage be-
tween liability and insurance, i.e. risk. Both liability and insurance presume the
existence of a number risks without which liability and insurance would be
meaningless.

Understanding the risks of RUS, the process of setting liability requirements
and of negotiating premiumsis central in order to assess the functioning of the
insurance market. Typically, it is within the two stakeholder relationships that
problems relating to insurance of RUs evolve.

The three aspects: risk, liability and insurance are interrelated. In order to un-
derstand the implications of this interrelationship as well as the many different
meanings these elements constitute in the report, the different aspects of risks,
liability, and insurance are described and defined below.

e Operating an RU is connected with different risks. Risk relates to the char-
acter and/or nature of the activity carried out, in this case, rail operation
services. In principle, risk is only limited by the nature and extent of the
activity carried out and will hence be generic for all rail operations.



Insurance of Railway Undertakings

14

Risk exposure is used to characterise the likeliness with which the given
risks will actually materialise in adamage. Whereas risks are generic to all
RUs, the likeliness of the risks to materialise in a damage will be deter-
mined by the safety of the rail operation.

Liability arises when a natural/legal person is considered responsible for a
loss, damage or an injury. Distinction is often made between

e contractual liability, and
» third party liability.

Contractual liability concerns the inter-parties relationship, whereas third
party liability concerns all relations not part of a contractual regime.

For example, passenger compensation for delaysis an example of contractual liability;
whereas any unforeseen damageto third part property caused by aresponsible RU is
an example of third party liability. Or, if a passenger train crashesinto another pas-
senger train, the responsible RU is contractudly liable towards its own passengers, but
third party liable towards passengers travelling with the other RU.

Third party liability cover requirements determine which liabilities an or-
ganisation should be insured against. Liability cover requirementsin rela-
tion to RUs are set forth in Directive 95/18/EC and transposed by National
Authorities into National legislation. Liability cover requirements should
hence be the same in all Member States countries.

The insurance is an agreement between the liable part and an insurer that
the insurer will pay for damages incurred by the liable part within the lim-
its and criteria described in the agreement

The insurance premium is the price the liable part pays for the insurance.

Insurance coverage requirement is the monetary amount which the liable
part must be able to pay out in case of an accident/incident for whichiit is
liable in accordance with contract and/or national provisions. (This is often
determined as a minimum amount and serves to limit the, in principle,
unlimited costs of an accident for which the organisation is liable. The
question is hence, who is liable for the carrying the costs above this limit?
This, again, could be the State, the RU or the claimant).

The equation The above definitions of and interrelationships between the three aspects: risk,
liability and insurance, as well as their different meanings, when they appear in
different relationships, constitute one of the major findings of the study (Cf.
chapter 3, where the finding will be developed gradually through out the chap-

ter).

Based on the above definitions, an equation can be deduced as a formula to de-
rive premiums, as follows;
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« ifliability and risk are generic; and

« if liability insurance coverage requirement is the monetary value of the li-
ability coverage requirement adjusted by GDP or by the cost of an accident
in agiven country, and

» if probability of an accident is determined by the safety of an RU; and

o if, Risk exposure =f (risk * probability of adamage will materialise) - and
hence specific for each RU

Then, risk exposure should be reflected in premiums - not in liability or insur-
ance coverage requirements

Risk Exposure is measured in EUR
The probability of damage materialising is measured in %.
The 'damage’ is either taken as a maximum damage or an average damage.

Damage is equivalent to one occurrence - hereafter there will be arenegotia-
tion. Damage depends on GDP and correlate to liability.
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COTIF

2 Status of railway insurance in the EU25 + 4

This chapter provides an overview of the rules governing the insurance of rail-
way undertakings as well as a status of the factual situation in relation to insur-
ance in the EU 25 + 4 countries included in this study.

2.1 International legal framework

Unified rules governing the transportation of international goods in Europe
have existed since the Berne Convention in 1890. The COTIF 1999 (Conven-
tion concerning the international carriage by rail) is the convention presently in
force. It entered into force 1 July 2006 and replaced the previous convention,
COTIF 1980, although not all member states have ratified the new version, as
of yet.

The COTIF 1980 was largely based on a state owned railway sector in Member
States and comprised an obligation to carry freight from other railway compa-
nies and an obligation to publish tariffs for passengers and full-wagon traffic.
The COTIF 1999 adapts to the growing market conditions in the railway sector
and replaces these obligations with increased contractual freedom.

The COTIF addresses many questions concerning liability within the railway
system; among these, liability for damage to passengers, luggage, goods, wag-
ons and delays of goods and lately also delays of passengers.

The COTIF system covers awide area of legal relations between the parties
involved in international railway traffic, including:

*  customer - carrier

e carier - carrier

principal carrier - subcontracting carrier
carrier - infrastructure manager

carrier - wagon keeper

carrier - auxillary

In the COTIF 1999 freight transport is regulated mostly by Appendix B: Uni-
form rules concerning the Contract for International Carriage of Goods by Rail
(CIM). The application of these uniform rules is mandatory for carriage for re-
ward between two Member States.
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Directive 95/18

Directive 2004/49

The COTIF framework regulates liability between the parties involved in inter-
national freight transport (contractual liability); however, it does not regulate
the liability against third parties (liability in tort).

As the focus of this study is on third party liability the COTIF will not be
treated further in this report.

2.2 EU legal framework

Directive 95/18 mentions the questions of liability and insurance. In Article 5 it
is stated:

" A railway undertaking must be able to demonstrate to the licensing authorities
of the Member Sate concerned before the start of its activities that it will at any
time be able to meet the requirements relating to good repute, financial fitness,
professional competence and cover for itscivil liability listed in Articles 6 to

9.

AndinArticle9 it is set forth that

"A railway undertaking shall be adequately insured or make equivalent ar-
rangements for cover, in accordance with national and international law, of its
liabilities in the event of accidents, in particular in respect of passengers, lug-
gage, freight, mail and third parties.”

Directive 95/18 |eaves, however, the specific insurance requirements to the
Member States both in respect to the nature of the incidents to be covered by
the insurance and the level of insurance required.

A proposal from the Commission COM (2004) 143 sets forth arequirement
strengthening passenger rights in international railway traffic. This proposal,
however, also comprise regulation of insurance requirements:

"The obligation of insurance set out in Article 9 of Directive 95/18/EC asfar as
it relates to liability for passengers shall be understood as requiring that a
railway undertaking shall be insured up to a level that is adequate to ensure
that all persons entitled to compensation receive the full amount to which they
are entitled in accordance with this Regulation.

The minimum insurance coverage per passenger shall be 310 000 EUR."

The proposal does not intend to regulate third party liability and will therefore
not be taken further into consideration.

Finally, Article 9 of Council Directive 2004/49 sets forth that
"Infrastructure managers and railway undertakings shall establish their safety

management systems to ensure that the railway system can achieve at least the
Common Safety Targets (CSTs), isin conformity with the national safety rules
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Insurance related
functions of the Li-
censing Authority

described in Article 8 and Annex Il and with safety requirements laid down in
the Technical Specifications of Interoperability (TSIs), and that the relevant
parts of Common Safety Methods (CSMs) are applied.”

While the Directive 2004/49 supports a more systematic approach to risk-
management in the railway sector and does make risk data available to the in-
surance sector, directive 2004/49 does not regulate third party liability.

2.3 National legal framework

The information on national rules governing the insurance of RUs is based on
information from a questionnaire survey among National Railway Authorities
and/or Licensing Authorities in the 27 countries.

The answers provided by each country in the questionnaires related to these
issues are summarised in Table 2.2 and Table 2.3 in section 2.5 and discussed
below.

2.3.1 Transposition of the EU Requirements

The EU requirements related to insurance of railway undertakings are set forth
in Council Directive 95/18/EC of 19 June 1995 on the licensing of railway un-
dertakings. Article 9 of the Directive says:

"A railway undertaking shall be adequately insured or make equivalent
arrangements for cover, in accordance with national and inter national law, of
its liabilities in the event of accidents, in particular in respect of passengers,
luggage, freight, mail and third parties:"

EU countries are required to transpose the Directive into national law. All
countries having responded to the questionnaire have transposed the require-
ments in article 9 of the Directive in either primary law or by way of aregula
tion.

The Directive 95/18/EC require each Member State to designate a body respon-
sible for carrying out the obligations of the Directive - including issuing and
reviewing licenses and to suspend, revoke or amend licenses of railway under-
takings if they do not comply with Directive obligations or national provisions
compatible with Directive obligations. This also applies to national insurance
requirements of adequate coverage or alternative arrangements.

All countries having responded to the questionnaire have designated a body
responsible for implementing the Directive.

Commission Recommendation of 7 April 2004 on the use of acommon Euro-
pean format for license documents and the subsequent publication of the docu-
ments is currently being implemented - at the moment it is possible to find the
licensing documents and the insurance requirements for 15 out of the 50 RUs
included in the stakeholder consultation.
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2.3.2 National rules on liability coverage

Article 9 of Directive 95/18/EC states that a RU shall be covered for "its liabili-
ties in the event of accidents, in particular in respect of passenger, luggage,
freight, mail and third parties".

Liability coverage Determining liability coverage is left to authorities in Member States. There are

requirements differences from country to country with regard to what liabilities the legisla-
tion requires RUs to be insured against. The full list of liabilities to be covered
according to the Directive includes:

third party,
property,
passengers,
luggage,
mail,
freight/cargo,
infrastructure

Table 2.2 below summarises which liabilities to be insured according to domes-
tic provisions in each of the countries included in the study in comparison with
the wording used in Article 9 of Directive 95/18/EC.
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Table 2.1 Answers given by the licensing authorities on liabilities to be covered by RUs according to national legislation

Third parties Property Passengers Luggage Mail Freight/Cargo Infrastructure
AT
BE Yes Yes Yes Yes Yes Yes Yes
BG
CH
Ccz No No No No No No No
DE Yes Yes Yes Yes No No Yes
DK Yes Yes Yes Yes No No No
EE
ES
Fl Yes No No No No No No
FR
HU
IE
IT
LT Yes Yes Yes Yes Yes Yes Yes
LU
LV
NL Yes Yes Yes Yes Yes Yes Yes
NO Yes No Yes Yes Yes Yes No
PL Yes No No No No No No
PT Yes No Yes Yes Yes Yes Yes
RO
SE Yes No Yes Yes Yes Yes Yes
S Yes Yes Yes Yes Yes Yes Yes
SK No No Yes Yes No Yes No
UK Yes Yes Yes Yes No No Yes

\\LYPROJ\Proj\63003\3_Pdoc\DOC\Reports - project deliveries\Final report for EC and Ecorys_FINAL\Final report to Commission_mid Sept\Final report_for Commission_FINAL_21092006.DOC

COWIL



Insurance of Railway Undertakings 21

Insurance coverage
requirements

Application of crite-
riafor setting insur-
ance cover require-
ments

The table demonstrates that there are differences from country to country re-
garding which liabilities national legislation requires to be covered by insur-
ance.

Four countries require al liabilities mentioned in the Directive to be insured.
Nine countries specify some of the liabilities mentioned in the Directive and it
varies from country to country which liabilities are specified. All countries, ex-
cept the Czech Republic and Slovakia, require insurance against third party li-
ability. The Czech Republic has, as the only country, not specified any liability
requirements at all.

2.3.3 National rules on insurance coverage

In the national law/legislation of some countries the insurance coverage re-
quired for third party liability has also been determined, i.e. they have quanti-
fied "adequately insured” into a monetary amount which the RUs as a minimum
or as amaximum should be able to pay out for the damages it may cause.

Asshown in Table 2.2 in section 2.5 below, it varies from country to country
whether a minimum insurance cover is required or not. Seven of the countries
responding have set forth requirements on minimum third party insurance
cover, whereas nine countries have no such requirements.

In countries setting minimum insurance cover requirements for third party li-
ability coverage these requirements differ from € 223 million? in the UK to €
430,000 in Latvia. In countries with no minimum requirements the level of
cover is set on a case by case assessment.

In some countries the liability insurance requirements are the same for all types
of rail operations; in other countries the insurance requirements differ in rela-
tion to the type of operations. The latter is the case in Belgium and the Nether-
lands. In Belgium the minimum insurance requirement for third party liability
is € 50,000,000 for freight transport and € 70,000,000 for passenger transport.
In the Netherlands a lower coverage of 2,500,000 is permitted for local shunt-
ing operations.

Member States setting liability insurance coverage do not seem to apply spe-
cific criteriain order to fix the appropriate insurance coverage for railway un-
dertakings. Interviews with licensing authorities in selected countries indicate
that for the most part insurance coverage requirements have been set on the ba-
sis of arisk assessment estimating the costs of aworse case scenario accident
and discussions with the railway industry concerning the relevance of the cover
and the suitability of the cost for such cover.

Stakeholders also inform that the setting of liability insurance coverage suffers
from ageneral lack of historical risk exposure data, data on incidents and costs

2 In the UK the RU can request for alower level of cover which will then be considered on
the basis of an independent risk assessment.
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of incidents. In addition, the fact that the vertical disintegration of RUs and IMs
only took place recently, data that does exist does not necessarily relate to the
operation of rail services solely. This lack of targeted data may result in the set-
ting of liability coverage requirements which do not match actual coverage
needed.

E.g. according to the Office for Rail Regulation in the UK, the minimum reguirement of
£155M per incident ishigtoric. "It has aways been the requirement since the privatisation

in 1994. It has never changed - never inflated. Before, British Rail got insurance cover up to
that level. So it ishistoric. The way they calculated it, then, was looking at the costs of a
worse case scenario; although, there has never been such a big claim - rather half of it". The
liability coverageis currently under review.

In the Czech Republic, no target liability coverage has been set. "The way in which Direc-
tive 95/18 has been transposed into Czech law congtitutes a problem asit only states that
Railway undertakings should have insurance - not adequate insurance. This means that an
insurance coverage of 1 Euro in principle could be adequate™®. Consequently, it is the opin-
ion of the LA that the Authority has no legal mandate to set an insurance requirement.

Another problem of setting liability coverage and keeping an updated record of
these data is the degree to which data is collected in a systematic way and of
course, the degree to which this data is made available to interested stake-
holders. There is no indication that data are systematically collected in jurisdic-
tions covered by the study and for that matter that data is communicated to a
broader range of stakeholders.

2.3.4 Procedures to check insurance requirements of foreign
RUs

Directive 95/18/EC entitles RUs to apply for alicence only in the Member
State where they are established. However, if a RU wishes to operate in another
MS, it has to meet the insurance requirements in that Member State. All Mem-
ber States, that have submitted a country profile, except Lithuania, respond that
it is checked if the RU meets the requirements. However, in Poland it is only
checked that the RU meets the overall requirements in the Directive as there are
no specific national insurance requirements.

In order to ensure easy access for foreign RUS, it is important that each M S
have clear and transparent procedures to check whether the RU meets the insur-
ance obligations. However, only nine countries state that they have fixed pro-
cedures to check if foreign RUs meet domestic insurance requirements. Six
countries state that they have no fixed procedures.

3 Czech Rail Authority, in Interview in Prague. 23. June 2006
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2.3.5 Shortcomings in the legal transposition and
implementation of Directive 95/18/EC

Problems encoun- To sum up,
tered
1 therearevast differences from country to country in how they approach
the issue of liability of railway undertakings. Thisisin relation to

*  how they define the term "adequate” in the Directive 95/18/EC, which re-
sultsin

» differences in the scope of liabilities that are required to be covered by
RUs in national legislation,

» differences in whether aminimum liability insurance cover isrequired in
national law or not, and if this is the same for all types of RUs or if distinc-
tion is made between types of operations.

* Inaddition, it is found that only afew countries apply fixed, transparent
and systematic procedures to check whether RUs applying for alicensein
acountry other than its home country are adequately insured according to
national insurance requirements in the country in which it applies for ser-
vices.

There are several problems related to this:

2 itisinconflict with the Directive if all liabilities as prescribed in the Direc-
tive Is not mirrored in national legal provisions,

3 itisinconflict with the Directive if RUs are not de facto held responsible
for the liabilities mentioned in the Directive; i.e. if the national authorities
issue a license which does not cover the liabilities required in the Direc-
tive;

4 itisaproblem, if some liabilities are not linked up to aliable organisation.
Disputes about unsolved liabilities may work to the detriment of all parties,
including the third party, and it may result in high premiums.

5 it makesthe overall European insurance market less transparent; both to
the insurance companies and to the RUs wishing to operate cross border
services and/or in more than one country.

6 differencesin national provisions asto liability cover requirements and
insurance cover requirements constitute an obstacle to acommon rail mar-
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Principal layersin
insurance

ket as it makes it difficult and expensive for international and cross border
operations to insure their entire operations within the same policy®.

2.4 The rail insurance market and the negotiation of
insurance premiums

Negotiation of premiums for insurance takes place in the relationship between
the railway undertaking and the insurance company(ies) and/or brokers.

This section provides an understanding of the rail insurance market in terms of
how insurance policies are generally structured and composed, as well as an
account of involved parties and the mechanisms determining the price (pre-
mium) of insurance. Thereafter, the section gives an overview of the possibili-
ties for RUs to take out insurance.

241 Understanding the insurance market

Aninsurance of aRU istypically divided into different layers of risk coverage.
As aminimum there are two layers:

* A primary layer issued by the primary insurance company and covering
claims on a "first-dollar-basis" up to a certain amount; and

* Anexcess layer covering claims in excess of the amount limit of the pri-
mary layer.

In countries with a big requirement for minimum insurance coverage for third
party liability, as e.g. the UK, insurance coverage may be composed of a num-
ber of additional layers in-between the primary and top excess layer.

Within the primary layer the RUs may decide on an amount of risk for which it
will retain financial responsibility itself under its insurance contract.

The threshold amount of the various layers differs from RU to RU and may
also differ over time for each RU. Insurance policies are typically renewed and
renegotiated once a year or if the RU is making changes to its operation. In this
process the composition of layers and underwriters may change.

To avoid multiple compensations for a loss covered by more than one policy
the policies assume liability in a specified order. The order varies by the type of
loss and the coverage provided by the various policiesin force. Excess liability
coverage does not respond to a loss until the amount of the loss exceeds (or ex-
hausts) any underlying policy limit. The primary policy pays all losses within
the set limit and the excess policies will pay losses in excess of the primary
coverage up to the excess policy limit determined.

* The Italian RU Railtraction Company has succeeded in short-circuiting this problem by
through the co-operation with partnersin other countries covered by their servicesto run
their trains on the licenses of partnersin their home countries.



Insurance of Railway Undertakings 25

Price of insurance
layers

Market competition

An RU may contract all its insurance coverage with a single insurance com-
pany or with more (re)insurance companies. Within one layer several insurance
companies may be involved.

The advantage of layering is the additional spread of risk among insurers and
the premium savings each company grants the insured. If alarge insurance limit
is required, a number of insurers will be required to share the coverage as one
insurer is unlikely to have sufficient capacity to write the risk in isolation.

The primary layer is typically the most expensive layer and the most likely to
be used. The primary layer will in part determine the price of other layers
which makes it important to have the price of this layer right.

Excess layers typically cover low frequency and high exposure which are espe-
cially destructive if they occur. However, minor incidents, covered by the pri-
mary policy are likely to occur frequently and the value of these losses can ac-
cumulate into arather large regular "base load" of claims. A simple shunting
incident causing for instance damages of €50.000 may happen several times a
year and put a substantial floor under an insurance premium.

This base load of smaller incidents is mostly determined by the level of techni-
cal development of arail system and the size of operations. Hence, potentialy,
RUs have a possibility to influence premiums by demonstrating how they in-
tend to manage risk to insurers.

As market capacity increases for RUs, competition is driving the cost of excess
layer insurance down.

Basically, the insurance market consists of three principal participants:
e  insurance companies

*  reinsurance companies; and

*  insurance brokers

Almost all insurances at the primary layer are bought from domestic insurance
companies or domestic branches of international insurance companies. Thisis
also the case for most insurance at higher levels. Most reinsurance is bought at
the international market. Typically, there are only afew insurance companiesin
each country operating in the market for rail insurances (cf. Table 2.3 on the
factual situation). This means that there is only a very limited competition at
the market. Even in the UK, which is probably the most mature market there
are only afew insurance companies writing insurance for railway undertakings.
In some of the small countries there may only be one one insurer.

Certain markets, in particular within more mature insurance markets, such as
the UK market, specialise in writing excess liability insurance above a certain
indemnity limit, e.g. above £50M or £60M any one | oss.
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Possibilities to find
Insurance on the
market

Possibilities to be
salf-insured

Railway undertakings in different countries have different traditions with re-
gard to the extent to which they make use of insurance brokersin their effort to
obtain adequate insurance. In e.g. the UK, almost all insurance contracting goes
through insurance brokers, whereas in e.g. the Netherlands, railway undertak-
ings are more likely to negotiate insurance directly with the insurance com-

pany(ies).

2.4.2 Insurance possibilities of railway undertakings

In the past, state owned railways bore the risk themselves. With the separation
of the ownership of the railway undertakings and the infrastructure, and with
new railways entering the market, this situation is fundamentally changing.

Not being owner of infrastructure the RUs have much less capacity to insure
themselves. RUs not having the necessary assets to insure themselves have
been forced to look for insurance at the market. Due to this situation a market
for railway insurance has gradually evolved.

However, large incumbent RUs may still have sufficient capacity to be fully or
partly self-insured, and if national legislation allows for this, it may give the
incumbent RUs a competitive advantage - when performing their activities un-
der a self-insurance regime. The Licensing Authorities have been asked if the
national legislation allows for RUs to be self insured. As can be seenin Table
2.2 in the next section, eight out of the responding countries allow RUs to be
self insured.

However, restrictions apply in certain markets on the extent of self-insurance
allowed.

In Poland, RUs may be insured by insurance companies in the market or they
can insure their activities themselves in forms of bank guaranties or special
bank deposits.

In Slovenia RUs may be self-insured only to cover liability of damage caused
on therailway infrastructure. A statement from the RU that it will be able to
cover damage on railway infrastructure is sufficient to get the license.

Inthe UK it is up to the RU how to fulfil the requirement. Although no RU is
currently fully self insured, it is common for at least a part of the cover to be
provided through self-insurance.

There are different opinions among stakeholders as to whether there is a func-
tioning market for rail insurance, where insurance coverage can be found and
taken out at reasonable price. A smaller number of stakeholders state that the
rail insurance market is not functioning, however, the most predominant opin-
ion among RUs and other stakeholders participating in the Study isthat it is
possible to find insurance either at the London market or in their own country -
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State guarantees

Problems encoun-
tered

but that insurance is expensive®. According to the RUs replying to the ques-
tionnaire and RUs interviewed, the cost of insurance does not, however, consti-
tute abarrier to market entry as such. It is not a primary obstacle for asingle
European rail market; other barriers, such as traction and drivers constitute
much more important barriers. This Study does, however, not catch the opinion
of RUs who intended to but may have decided not to enter the market due to
high insurance premiums - if any such RUs exist.

It is also the opinion of most RUs and insurance companies and brokers that
common rules and risk profiles in neighbouring countries will make it easier for
RUs to obtain insrance coverage in neighbouring countries, in order to perform
cross border operations and make it more attractive for insurers to provide in-
surance to RUs performing cross border operations in neighbouring countries.

Certainly, integration of the European market into a single insurance market
would create better basis for awell functioning rail market. Several initiatives
have already been taken facilitating this; interoperability, common safety stan-
dards and technical indicators support this.

However, legislation and rules for liability are deeply rooted in the legal tradi-
tion of each country; the insurance market will therefore continue to have a
strong national component reflecting the differences in legislation and legal us-

age.

No State guarantees or other types of state aid have been identified.

2.4.3 Short comings in the functioning of the rail insurance
market

In the above sections, a number of short comings as to the possibilities of RUs
to be insured were identified. In sum, these are:

7 largeincumbent RUs may still have sufficient capacity to be fully or partly
self-insured, and if national legislation allows for this, it may give thein-
cumbent RUs a competitive advantage - when performing their activities
under a self-insurance regime.

8 According to RUs participating in this Study, insurance as such does not
constitute an entry barrier to providing international/cross-border freight
operation services; however, insurance is by most stakeholders considered
expensive

® |t should be born in mind that most RUs responding to the questionnaire are previous en-
cumbent RUs. In general, LAs are also more reluctant to state that thereis a functioning
market. This may of course be because they arein contact with RUs applying for network
access, including those RUs that may decide not to enter the market due to high insurance
premiums.
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9 legislation and rules for liability are deeply rooted in the legal tradition of
each country; the insurance market will therefore continue to have a strong
national component reflecting the differences in legislation and legal us-

age.

2.5 Synoptic view of the legal and factual situation

The following tables provide a synoptic view of the legal and factual situation
inthe EU 25 + 4 countries included in this Study. Table 2.2 contains informa-
tion relating to the national rules governing the insurance of RUs and Table 2.3
contains information on the national situation regarding the insurance market.

The tables are based on the country profiles submitted by the licensing authori-
ties.

Please note that country profiles from some licensing authorities have not been
submitted. They appear in blanc in the table.
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Table 2.2 Legal situation Answers given by the licensing authorities to questions relating to the national rules governing the insurance of RUs
Has article 9 of According to the What risks should Is the insurance Does the law spec- | Do the insurance Do you have fixed Has the licensing Are there any state
directive 95/18/EC | law/regulation, can | be covered accord- | cover required for ify a fixed amount, a | requirements (cf. procedures to authority published | guarantees (with
been transposed RUs be self- ing to national third party liability minimum cover/ Question 5.b) de- check if foreign RUs | any guidance on regards to the RU
into law? insured? law/regulation? determined by the amount, or a case pend on type of meet domestic insurance against or IM etc.)?
law/regulation? by case assess- railway operation? insurance require- | third party liability?
ment? ments?
AT
Third parties
Propert
perty Minimum (€ 50 M
Passengers .
for goods trains and
BE Yes Yes Luggage Yes Yes Yes No No
) €70 M for passen-
Mail .
) ger trains).
Freight/cargo
Infrastructure
Third parties
Property
Passengers
BG Yes N/A N/A No. ? N/A N/A N/A
Luggage
Mail
Freight/cargo
CH
CY
cz Yes No No Case by case. No Yes No No
Third parties
Propert
perty Minimum (€
DE Yes No Passengers Yes Yes Yes No No
10.225.837,62).
Luggage
Infrastructure
Third parties
Property Minimum (Dkr 313
DK Yes No Yes No Yes No No
Passengers M).
Luggage
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Has article 9 of According to the What risks should Is the insurance Does the law spec- | Do the insurance Do you have fixed Has the licensing Are there any state
directive 95/18/EC | law/regulation, can | be covered accord- | cover required for ify a fixed amount, a | requirements (cf. procedures to authority published | guarantees (with
been transposed RUs be self- ing to national third party liability minimum cover/ Question 5.b) de- check if foreign RUs | any guidance on regards to the RU
into law? insured? law/regulation? determined by the amount, or a case pend on type of meet domestic insurance against or IM etc.)?
law/regulation? by case assess- railway operation? insurance require- | third party liability?
ment? ments?
EE
ES
) ) No. Not in the regu-
Fl Yes Yes Third parties No Case by case. ) No No No
lation.
FR
GR
No - but a minimal .
No fixed amount
. . cover of 150 m HUF ) )
Third parties . . determined in the
HU Yes Yes is required by the . No Yes Yes No
Passengers decree (see previ-
Central Inspector- )
ous question).
ate of Transport.
IE
IT® Yes Yes Yes Minimum (€ 50 M) No No
Third parties
Property
Passengers
LT Yes No Luggage Yes Case by case No No No No
Mail
Freight/cargo
Infrastructure
Third parties
Passengers
LU Yes Yes ) No Case by case No. Yes No
Freight/cargo
Infrastructure
Minimum (€
LV
430.000).

® Information is derived from interview with Ferrovie dello Stato/Trenitalia - and is hence not official.
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Has article 9 of
directive 95/18/EC
been transposed
into law?

According to the
law/regulation, can
RUs be self-
insured?

What risks should
be covered accord-
ing to national
law/regulation?

Is the insurance
cover required for
third party liability
determined by the
law/regulation?

Does the law spec-
ify a fixed amount, a
minimum cover/
amount, or a case
by case assess-

ment?

Do the insurance
requirements (cf.
Question 5.b) de-
pend on type of
railway operation?

Do you have fixed
procedures to
check if foreign RUs
meet domestic
insurance require-

ments?

Has the licensing
authority published
any guidance on
insurance against
third party liability?

Are there any state
guarantees (with
regards to the RU
or IM etc.)?

MT

NL

Yes

No

Third parties
Property
Passengers
Luggage
Mail
Freight/cargo
Infrastructure

Yes

Minimum (€ 10 M)

No

To be verified

No

To be verified

NO

Third parties
Passengers
Luggage
Mail
Freight/cargo

PL

Yes

Yes

Third parties

No

No

No

No

No

PT

Yes

No

Third parties
Passengers
Luggage
Mail
Freight/cargo

Infrastructure

Yes

Minimum (€ 10 M)

No

Yes

No

No

RO

SE

Yes

Yes

Third parties
Passengers
Luggage
Mail
Freight/cargo
Infrastructure

Yes

No

No

Yes

No

No
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Has article 9 of
directive 95/18/EC
been transposed

into law?

According to the
law/regulation, can
RUs be self-
insured?

What risks should
be covered accord-
ing to national
law/regulation?

Is the insurance
cover required for
third party liability
determined by the
law/regulation?

Does the law spec-
ify a fixed amount, a
minimum cover/
amount, or a case
by case assess-

ment?

Do the insurance
requirements (cf.
Question 5.b) de-
pend on type of
railway operation?

Do you have fixed
procedures to
check if foreign RUs
meet domestic
insurance require-

ments?

Has the licensing
authority published
any guidance on
insurance against
third party liability?

Are there any state
guarantees (with
regards to the RU
or IM etc.)?

SI

Yes

Yes

Third parties
Property
Passengers
Luggage
Mail
Freight/cargo
Infrastructure

No

No

No

No

No

No

SK

Yes

Yes

Passengers
Luggage
Freight/cargo

No

Case by case

No

No

No

To be verified

UK

Yes

Yes

Third parties
Property
Passengers
Luggage
Infrastructure

Yes

Minimum (€ 223 M)

No

Yes

No
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Table 2.3 Factual Stuation Answers given by the licensing authorities to questions relating to the national situation regarding the insurance of RUs
What is the total num- | What is the number of | Actual cover taken out | Premiums What is the number of | What is the total num- | Total number of acci-
ber of licenses? licenses as distributed | (according to license). licenses revoked? ber of insurance com- dents within the last 5
by type of operation? panies? years resulting in pay-
ment of compensation?
OBB Traktion GmbH:
AT 14 0
€100 M
BE 4 _ 1 N/A N/A
Transport:
Goods - 3
BG 3 Passenger - 1 0 N/A N/A
Operators:
Incumbent - 3
CH 0 _ 0
CY _
Transport: Ceske Drahy, a.s.: CZK
Goods - 49 300 M
cz 67 Passenger - 18 Connex Morava: CZK 0 6 N/A
Operators: 10M
International - 18
Transport:
RAILACHEM Eisen-
Goods - 294
bahnverkehrs-
DE 356 Passenger - 283 24 N/A N/A
gesellschaft mbH:
Operators: .
] To be verified
International - 340
DSB, Risk Manage-
DK 12 _ ment: 13
To be verified
AS Eesti Raudtee: USD
EE 22 6
25M
ES 3 0
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What is the total num- | What is the number of | Actual cover taken out | Premiums What is the number of | What is the total num- | Total number of acci-
ber of licenses? licenses as distributed | (according to license). licenses revoked? ber of insurance com- dents within the last 5
by type of operation? panies? years resulting in pay-
ment of compensation?
VR Osakeyhtio (VR
Fl 1 Ltd.): 0 Many One
€66 M
FR 4 0
GR 0
Transport:
Goods - 7 GYSEV PLC: HUF 985
Passenger - 2 M
HU 8 Operators: MAV Cargo co. Itd.: 8 4 N/A
Incumbent - 2 HUF 2.958 M
Cross-border - 0
International - 7
IE 0 Irish Rail: N/A 0
o Trenitalia S.p.a.
Trenitalia S.p.a. )
) (Ferrovie dello Stato
(Ferrovie dello Stato
Group): N/A
IT 39 Group): € 250 M ) ; 1
) ) Rail Traction Com-
Rail Traction Company:
pany: € 150.000 /
€50M
year
LT 11 0 At least 2. N/A
Transport:
Goods - 1 Societé Nationale de
LU 1 Passenger - 1 Chemins de Fer Lux- 0
Operators: embourgouis: € 37,5 M
Incumbent - 1
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What is the total num- | What is the number of | Actual cover taken out | Premiums What is the number of | What is the total num- | Total number of acci-
ber of licenses? licenses as distributed | (according to license). licenses revoked? ber of insurance com- dents within the last 5
by type of operation? panies? years resulting in pay-
ment of compensation?
Transport:
Goods - 3
LV 8 Passenger - 1 1
Operators:
Incumbent - 4
MT -
Rotterdam Rail Feed- Rotterdam Rail
ing: €10.000.000 als Feeding: € 80.000
maximum per ge- | AcTs: € 80.000
beurtenis en per jaar
Shunter (workshop)
NL 17 _ €2.5 mio. 0 N/A N/A
ACTS: €10.000.000
als maximum per
gebeurtenis en per
jaar
Transport:
Goods - 49
NO 6 Passenger - 18 0
Operators:
International - 18
Transport: PCC Rail Szcza-
Goods - 294 PCC Rail Szcza- kowa S.A., Po-
PL 70 Passenger - 283 kowa S.A., Poland: ~|land: N/A 0 N/A N/A
Operators: N/A
International - 341
Transport: Caminhos de Ferro
PT 0 Goods - 56 Portugueses, CP: 0 N/A N/A
Passenger - 14 N/A
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What is the total num- | What is the number of | Actual cover taken out | Premiums What is the number of | What is the total num- | Total number of acci-
ber of licenses? licenses as distributed | (according to license). licenses revoked? ber of insurance com- dents within the last 5
by type of operation? panies? years resulting in pay-
ment of compensation?
- o SNTFM ,CFR Marfa” o
SA: N/A
Transport:
Goods - 11
Passenger - 3 Green Cargo AB:
SE 14 - 3 1-2 N/A
Operators: To be verified
Cross-border - 3
International - 3
Sl 1 Operators: 0 15 29 from 2003 to 2005
Incumbent - 1
Transport: US Steel, s. 1. 0.
Goods - 33 Kosice: N/A
SK 34 Passenger - 1 Zeleznicna spolosnost 0 N/A N/A
Operators: Slovensko, a. s.
Incumbent - 2 (ZSSK): N/A
English Welsh and
Scottish Railway Lim-
UK 54 ited: € 223 M 0 At least 20 N/A
Freightliner Heavy Haul
Limited: € 223 M

ports - project deliveries\Final report for EC and Ecorys_FINAL\Final report to Commission_mid Sept\Final report_for Commission_FINAL_21092006.DOC
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3 Findings of the Study

The status of rail insurance provided for in the previous chapter reveals great
inconsistencies in insurance requirements to railway undertakings when viewed
at European level. This chapter analyses and discusses ways of dealing with the
problems of insurance of railway undertkings in Europe.

3.1 Harmonisation of law in EU
Harmonisation of EU law may be understood in two ways.

¢ theuniform and intended transposition and implementation of existing
EU-requirements

e theneed for further European legislation in order to force the imple-
mentation of an internal railway market

There does not seem to be any needs or basis for further harmonisation of law
in Europe in the meaning of adopting further European law. All stakeholders
agree that it should be the responsibility of the national authorities to set the
minimum requirements to third party liability coverage as there are differences
from country to country on how big potential claims might be for the same kind
of accidents.

However, somewhat surprisingly, it is found (cf. section 2.3.3) that some of the
Member States covered in the Study have not correctly transposed the EU re-
quirements, yet. The extent to which this may be a problem has not been sub-
jected to further investigations. However, there is no doubt that differencesin
the transpasition of the EU requirements relevant to the insurance of railway
undertakings is a basic obstacle to the intention of creating an internal railway
market. A more consistent transposition of the EU requirements would estab-
lish the basis for similar conditions in the various countries facilitating trans-
parency and certainty for both RUs and insurers.

In addition, other initiatives (formal as well as informal) aiming at facilitating a
more coherent and integrated rail insurance market are recommended, without
compromising the fact that each country has specific characteristics.
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Risks related to rail-
way operations

Environmental risk

3.2 Risks associated with the operations of RUs

As stated earlier, operating an RU is connected with different risks. Risk is
connected to apossible loss or injury. Risk relates to the character or nature of
the activity carried out, in this case, rail operation services. In principle, risk is
only limited by the nature and extent of the activity carried out.

There are differing opinions among stakeholders as to whether specific risks
can be related to specific types of RUs, or whether risk is the same for all RUs
irrespective of type; and in prolongation to that, whether liability and insurance
coverage should be distinguished in accordance with the diversity found.

Some stakehol ders hold that insurance coverage of a passenger train should be
higher than for freight trains. Other stakeholders hold that all types of RUs po-
tentially are exposed to the same risk and capable of causing the same damage.

Considering the fact that most traffic systems are mixed systems with passenger
and goods train running "side-by-side”, the risk that a freight train may run into
apassenger trainisin fact possible.

It is hence found that most RUs operating on therail network in principle, face
the same risks for causing damage - irrespective of type. Only in exceptional
cases, where the potential is either exceptionally high, e.g. in the case of high
speed trains, or exceptionally low, e.g. in the case of shunting or low speed op-
erations in separated rail track-areas, the possible damages may be of a differ-
ent character and magnitude.

RUs do have the potential of limiting the likeliness that an accident may take
place, i.e. they may influence their actual risk exposure. This may be done
through the implementation of effective risk management systems.

Hence, it is found that risks associated with rail operations are generic - which
then also applies to liabilities - while the specific risk exposure is closely con-
nected to the actual operations of each RU.

As mentioned earlier, the EU Directive lists a number of liabilities against
which RUs in particular should be adequately insured, i.e. passengers, luggage,
freight, mail and third parties.

The Directive does however, not mention liabilities in respect of

* terrorism attacks, and

* major environmental damages.

Environmental risks are a specific kind of third party liability risks in which

damage to environment at large - the general environment, as opposed to indi-
vidual property - is at stake. The European Council adopted in 2004 Directive
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The risk of terrorism
attacks

2004/35/EC on environmental liability with regard to the prevention and reme-
dying of environmental damage’.

The Directive applies to a number of occupational activities mentioned in an
annex to the Directive (rail transport mentioned in Annex 111, litra8). Rail
transport is one of the occupational activities covered by the provisions of the
directive. The directive lays down the principles for codes of conduct for the
operators of the occupational activities covered. These codes of conduct include
obligations to:

e take preventive action to avoid development of an imminent threat of
environmental damage, including wide-reaching obligations to provide
information;

e undertake remedial action without delay to control, contain and/or re-
move the contaminants and/or other damage factors, including wide-
reaching obligations to provide information;

e undertake relevant preparations for submitting information leading to
the determination of remedial actions required,;

e allocation of costs flowing from prevention and remediation actions.

The Directive is also explicit in dealing with financial security for the potential
damage to the environment. Member States are encouraged to facilitate and en-
courage the development of such securities enabling operators to meet their ob-
ligations under the Directive. Finally, the EU Commission is required to under-
take a study of the possibility to provide insurances or other types of financial
guarantee before 2010.

The Directive is important in relation to the problems of railway insurance in
the way that it represents a political decision of the allocation of the costs of
damage to the environment flowing from railway undertakings. The Directive
is also interesting in the way it addresses the problem of insurance. The back-
ground to the somewhat hesitant solution is that the insurance sector has not
come up with accessible insurance products. The Industry organisations
strongly opposed an obligatory insurance regime proposed in an earlier draft
Directive, pointing to the fact that insurance premiums by far out-priced the
actual costs of atypical damage to the environment.

In respect of terrorism attacks, only few countries covered by this study have so
far taken a decision on the allocation of liability for damages caused by such an
attack. Allegedly, railway undertakings are interested in terrorism protection in
view of the catastrophic risks that RUs in general and especially passenger op-
erations are exposed to. One of the problems related to national legislation in
this area could be whether the legislation in question actually allows for an

" 0.J. 2004L143p56
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equal coverage of all Railway Undertakings regardless of their ownership (state

and/or private).

The ability of RUs to demonstrate how remote their operation is from the expo-
sure to terrorism attacks has resulted in terrorism cover being offered by insur-

ers of rail liability, although at additional charge. Capacity remains limited and
full insurance against the entire liability cover can be tough to get.

Table 3.1 Overview of existing terrorism insurance poolsin the EU

Germany

Name of pool EXTREMUS
Character of coverage Voluntary
Minimum coverage €25M
Ceiling €1,5BiIll.
France

Name of pool GAREAT
Character of coverage Obligatory
Minimum coverage €6 M
Ceiling Unlimited
Great Britan

Name of pool Pool Re
Character of coverage Voluntary

Minimum coverage

£ 100,000 (Own risk: £ 2,5 M)

Ceiling Unlimited

Northern Ireland

Name of pool Compensationagency
Character of coverage Obligatory

Minimum coverage

No minimum limit

Ceiling Unlimited

Austria

Name of pool

Character of coverage Voluntary

Minimum coverage €5M

Ceiling €25M

Spain

Name of pool Consortio de Compensation de Se-

guros

Character of coverage

Obligatory

Minimum coverage

No minimum limit

Ceiling

Unlimited
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Legal frameworks
and terrorism liabil-

ity

Problems encoun-
tered

The Netherlands

Name of pool NHT

Character of coverage Voluntary
Minimum coverage No minimum limit
Ceiling Unlimited

Source; www.extremus.de

The allocation of costs for damages caused by the London attack in July 2005
was distributed between the State and the Insurance sector. Victims of terrorism
were compensated by the State, whereas damages to property were provided for
by the primary insurances covering damage to the properties in question.

The risk of terrorism attack has not been taken into account in the EU and so
far only in few national legal frameworks of the countries included in this
Study. It therefore, remains uncertain in the EU and in many countries whether
RUs or the State may be held liable for the consequences of terrorist attacks. It
is however, arelevant risk and an issue that should be addressed in national leg-
islation and/or future possible Community legislation.

The allocation of liability as related to terrorism attacks is currently under de-
bate in different Member States. The debates include among other items the
establishment of collective pools covering all insurers up to a certain limit
amount and/or for certain types of terrorism attacks. If damages incurred from
an attack surmount this limit amount the state (tax payers) should be required to
provide funds for supplementary compensations.

The Study has encountered the following problems related to the risks associ-
ated with railway operations of relevance to the functioning of the insurance
market:

10 There are differing opinions among stakeholders as to whether specific
risks can be related to specific types of RUs, or whether risk is the same
for all RUs irrespective of type; and in prolongation to that, whether liabil-
ity and insurance coverage should be distinguished in accordance with the
diversity found.

11 The Directive does not mention liabilities in respect of

* terrorism attacks, and

* major environmental damages.

It therefore remains uncertain whether RUs or the State may be held liable for
the consequences of terrorist attack. Another problem in this context could be
that if only national legislation prevails in this area - asin contrast to EU or in-

ternational legislation - there may be arisk that international services may be
facing different insurance requirements whenever a broder is crossed.
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3.3 Insurance coverage needed for RUs

The third party insurance cover needed for RUs are determined by the national
legal requirement setting the coverage. The national legal requirements are
listed in Table 2.2 above.

In some countries the coverage is determined in a case by case assessment. In
other countries a minimum requirement is specified in the legislation. The
minimum requirements range from € 430.000 in Latviato € 223 million in the
UK. The big differences may have many explanations. Two important explana-
tions are:

« Differencesin the interpretation of the term "adequate cover"®. In coun-
tries with small to medium requirements, it means coverage sufficient to
cover claims in the case of basic or considerable accidents. In countries
with large requirements it means coverage sufficient to cover worst case
scenarios.

* Thelevel of GDP inthe different countries, as the damage aworst case
accident can create depends partly on the price level in each country

In countries where the coverage requirement is determined based on a case by
case assessment, the licensing authority assesses the risk exposure connected to
the operations of the RU applying for license.

Table 3.2 below summarises information on actual insurance cover required by
RUs as stated in their license and compared with coverage requirements as
stated in national provisions. The comparison is limited by the fact that

» licenses from only 10 countries are published at the EU homepage;
» asnoted earlier, not all LA have provided country information for this
study, which means that information on insurance cover requirements is

not available for all countries.

The information on actual cover required in licenses is summarised in terms of
a"range" within which actual coverage is taken out by country.

Annex IV provides more detailed information on legal coverage requirements
and actual coverage required of individual RUs according to their license.

The information in the table below and in the Annex is derived from licenses
published at the EU's homepage.

Table 3.2 below - supported by the detailed information in Annex 1V - provides
the following findings:

8 The requirement in EU Directive 95/18 is that RUs must seek adequate coverage in order
to obtain alicense.
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* Nolicenses allow alower actual insurance cover than the minimum insur-
ance cover required by national provisions;

»  Several licenses have alarger actual insurance cover than the minimum
insurance cover required by national provisions. Whether the higher actual
insurance covers stated in licenses are determined by the Licensing Au-
thority or voluntarily by the RU itself, is not known.

»  Licenseswith higher actual insurance covers than that required in national
provisions are mainly licenses of large RUs (incumbent RUS).

It is found, from speaking with stakeholders, that several RUs choose to take
out a higher insurance cover than required by law. One example is the Italian
Ferroviadello Stato Group where the requirement as stated in national provi-
sions is €50 M whereas the actual cover taken out is € 250 M. This is the deci-
sion of the management of Ferroviadello Stato Group in order to cover all the
risks they are in principle exposed to, including the risk of terrorism attacks”.

Table 3.2 Overview of insurance cover requirements and actual insurance cover as stated in
licenses, summarised by country

Coun- l_\lo. of Coverage Specified by |Actual Coverage License Comments
try licenses [Law Range
AT 14 Not provided by LA. [€10-100M Published
Minimum
Notice in Official Journal,
BE |4 (€ 50 M for goods Not published but no cover amount pub-
trains and € 70 M for lished.
passenger trains)
BG 3 Not provided by LA. Not published
CH 0 Not provided by LA. Not published
Cz 67 Case by case CSK 5-300M Published Case by case assessment.
DE  [356 Minimum (€ 10,2 M) Not published | otice in Official Journal
but no cover amount.
DK |12 Minimum (Dkr 313 M) Not published | otice in Official Journal,
but no cover amount.
EE 22 Not provided by LA. |EEK7 -300M Published
ES 3 Not provided by LA. €045-271 M Published
Fl 1 Case by case €66 M Published Case by case assessment.
FR 4 Not provided by LA. |[€8-60M Most published
GR 0 Not provided by LA. Not published

® Interview with Ferrovia dello Stato Group.
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Coun- I_\lo. of Coverage Specified by |Actual Coverage License Comments
try licenses [Law Range
Minimal cover of HUF |HUF 150 - 2.958 .
HU 8 150 M M Published
IE 0 Not provided by LA. Not published
Notice in Official Journal,
IT 39 Not provided by LA. Not published but no cover amount pub-
lished.
Notice in Official Journal,
LT 11 Case by case Not published but no cover amount pub-
lished.
LU 1 Case by case €37,5M Published
List of licensed RUs, but
Lv 8 Minimum (€ 0,43 M) Not published no cover amount pub-
lished.
NL 17 Minimum (€ 10 M) €10-115M Most Published  |Minimum € 10 M.
NO 6 Not provided by LA. Not published
List of licensed RUs, but
PL 70 Not provided by LA. Not published no cover amount pub-
lished.
PT 0 Minimum (€ 10 M) Not published
RO 0 Not provided by LA. Not published
Notice in Official Journal,
SE 14 Not provided by LA. Not published but no cover amount pub-
lished.
List of licensed RUs, but
Si 1 Not provided by LA. Not published no cover amount pub-
lished.
SK 34 Case by case Not published
UK 54 Minimum (£ 155 M) £155M Published

Problems encoun-
tered

The Study has encountered the following problems related to insurance cover-
age needed for RUs of relevance to the functioning of the insurance market:

12 Different insurance coverage requirements steming from different interpre-
tations of the term "adequate” in Directive 95/18/EC.

13

The setting/calculating of national insurance regquirements by national au-

thorities does not happen on the basis of transparent or systematic methods
which makes it difficult to assess if insurance requirements reflect actual
risk faced by RUs.
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14 Licensesissued in all countries are not published at EU's homepage as re-
quired by EU law, which also contributes to intransparency.

3.4 Identification of liable organisations

The issue of liable organisations as related to specific occurrences has been
raised as it may act as aremedy to a presumed problem of unclear division of
liability between different stakeholders, such as between RUs and IMs, in the
wake of the vertical disintegration resulting from privatisation of rail services,
and between RUs and private wagon keepers.

Identification of liable organisations for specific occurrences hence might fa
cilitate the setting of liability requirements and hence insurance requirements of
railway undertakings which reflect actual risks faced by the RUs.

There are different opinions among stakeholders as to whether or not thereisa
problem originating from unclear division of liability between potentially liable
(types of) organisations. However, the vast majority of stakeholders consulted,
most notably also within the insurance sector, believe that the identification of
liable organisations in a predefined set of situations could be positive for a
number of reasons:

e Itwould allow for uniform means of dealing with third party claims and
could reduce insurance premiums since it would undoubtedly reduce the
opportunity of subrogation against another party;

»  Having predefined liability as well as the amount of coverage in arange of
common scenarios, might speed up the resolution of claims and allocate li-
ability on a consistent basis;

* Identification of liable organisations would satisfy an original requirement
to ensure that the general public is not disadvantaged by vertical disinte-
gration of RUs and IMs because of the privatisation. In a liberalised market
there may be a danger that claims are pushed around between potentially
liable organisations to the disadvantage of those suffering damages.

Findings from the stakeholder consultation also reveal that such a schemere-
quire careful consideration and awareness under which preconditions it will
function:

» Identification of liable organisation is only possible for smaller claims up
to a certain amount in arange of common scenarios; it should be located
within the self-insured portion of arailway undertaking's cover. If thiswas
not the case a danger could be that the premium prices could rise consid-
erably as insurers would have to pay out. Insurers would not approve of it.

»  Careful consideration should be given as to where to set the cap on the
predetermination.
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Problems encoun-
tered

Factors influencing
access to insurance

»  Pre-defined liability should be based on past data that shows who is most
likely to be liable.

»  The scheme should be developed on the basis of wide ranging consultation
with the industry and a body responsible for overseeing the agreement
should be appointed.

»  The scheme should be developed in away that it does not take away the
incentive of RUs to reduce risk which may happen if they feel sure that
there are certain risks for which they will not be held responsible.

»  All parties using the network infrastructure have to join.

Hence, it is concluded that if adequately developed, the schemeis likely to have
positive influence on liability coverage as well as on premiums and it is likely
to speed up the case work processes.

The Study has encountered the following problems related to unclear division
of liabilities of potentially liable (types of) organisations of relevance to the
functioning of the insurance market:

15 Unclear division of liable organisations may result in the pushing around
of claims between potentially liable organisations for the detriment of all
parties - including third parties, unnecessary inconsistency in the ways a
number of third party claims are dealt with, and ultimately higher premi-
ums for RUs.

3.5 Access to insurance
Access to insurance depends on two interrelated factors:

»  capacity in the market (supply)
» theprice of insurance (premium)
A number of factors influence capacity and premiums:

o Capacity is partly determined by market attractiveness. An important fac-
tor in this respect is certainty in terms of risks associated with railway op-
erations; israil insurance considered a 'good' or a'bad' risk by insurers?

* Market sizeis aso an issue. Increasing demand for insurance coverage
may use up insurance capacity; which in turn may cause premiumsto rise.

The size of the premium an RU will have to pay depends on a number of fac-
tors. Among these are both the liabilities which are required to be covered and
the insurance cover required for the liabilities. A long range of additional fac-
tors influence on the willingness of insurers to insure RUs and on premiums.
These are further discussed in section 3.8 below.
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Access to insurance
of Incumbent and
new RUs

Problems encoun-
tered

Following from this, the higher the required coverage and hence the premium,
the more difficult it may be for arange of operators to obtain it. One operator

needs coverage once, but twenty need it twenty times. The coverage an insur-

ance market can offer is limited.

Generally, it seemsthat it is easier for large RUs to find coverage than it is for
smaller RUs. Even the premium for the coverage will in most cases be lower.
The incumbent RUs are in practically all countries the biggest rail operator
which does seem to give incumbents easier access to insurance and in many
cases pay less for the same coverage. The reason why big RUs have easier ac-
cess to insurance is that they are well known and have a long safety track re-
cord with well proven routines. This is, as mentioned below, the most important
issues to the insurers when calculating the risk.

The financial strength of abig (incumbent) railway also enables the railway to
accept own risk retention as part of the insurance agreement to a much higher
degree than a small railway could. The acceptance of substantial own risk re-
tention will reduce premiums substantially.

In addition, as discussed in section 2.4.2 above, large incumbent RUs may still
have sufficient capacity to be fully or partly self-insured, and if national legisla-
tion allows for this, it may give the incumbent RUs a competitive advantage.
They will be less dependent on finding insurance in the market.

The Study has encountered the following problems related to access to insur-
ance of railway undertakings in the assessment of the functioning of the Euro-
pean insurance market:

16 It seemsthat there is a competitive distortion between large /incumbent
RUs and small/new RUs when access to insurance. Often large/incumbent
RUs have easier access to insurance coverage and that at more favourable
prices than smaller /new RUSs. In addition, the financial strength of alarge
/incumbent railway also enables the railway to accept own risk retention
which is likely to reduce premiums substantially.

3.6 Community rules on safety

The insurance industry reacts positively to the introduction of Community rules
on safety. As described in detail in section 3.8 the insurance industry has re-
acted in a positive manner to especially three elements in the Community rules
on safety

¢ the establishment of safety management systems (SMSs), which will
facilitate the dialogue between the railways and the insurance compa
nies. (The industry sees however, no compelling reason for establish-
ing a special Community risk assessment model since a variety of
models exists already. Some are even used as part of the insurance
setup.)
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e the setting up of corporate safety targets (CSTs) and process of mitigat-
ing the risks should lead to fewer accidents and thereby lower premi-
ums.

e the establishment of standardised European accidents statistics, which
will give astatistical basis also for the insurance industry. The actual
premiums will however, still be set on the basis of actuarial calcula
tions of the insurance company and the loss record of the RU.

All in all, it must be emphasised that the introduction of Community Safety re-
quirements will facilitate an easier exchange of information between RUs and
insurers and thereby lead to better access to insurance cover.

3.7  Contracting insurance in other Member States

The study has found no formal obstacles for RUs to contract an insurance pol-
icy with insurance companies having their registered office in other member
states. However, differences from country to country makes it more difficult for
the insurer to understand the market in other countries than their own which
makes them less willing to insure RUs in other countries. These differences in-
cludeeg.:

*  requirements of minimum coverage
» conditions for obtaining a safety certificate and a license

» differencesin national law and practises e.g. in relation to the kind of oc-
currences to be covered

In accordance with these findings it was found that RUs tend to buy insurance
from nationally based insurance companies. The reasons mentioned by RUs for
this are:

»  knowledge of the national market is a key item in contracting insurances

* RUstend to prefer to deal with insurers and brokers in their own language
and to have their insurance policy in their own language.

These findings even cover international insurance companies and brokers,
which in amajority of cases operate through local national branches when pro-
viding insurances.

In few cases it has been identified that RUs have negotiated with foreign insur-
ers. These situations were:

* A Czech RU negotiated with a foreign insurer, but the offer they got were
not competitive.
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» A Dutch RU is negotiating with a German insurer. The negotiations are
still ongoing

* A RU from the UK has started up operations in Poland, on an insurance
policy from a UK insurance company.

* A Polish RU on an international license is about to start up operationsin
Germany on this license. It is not considered a problem to get a German
safety certificate or to meet German third party liability requirements.

* A number of European RUs place insurance for railway risks through the
UK insurance market (e.g. Lloyd's)

The broader picture is then that although no formal obstacles were found the
contracting of insurances from foreign insurers is not the order of the day. On
the contrary it seems that there are more practical obstacles to an opening of the
insurance market in atrue cross border manner. These obstacles do seemto lie
beyond an effect from possible legislation adopted for the purpose of devising
more cross border insurance trading.

However, the few examples of cross border contracting of insurances identified
reveal that the practical obstacles may be surmountable, and that the overcom-
ing of these obstacles is related to an increased awareness of the possibility
rather than legislative or other barriers.

The Study has encountered the following problems related to the contracting of
insurances from foreign insurers of relevance to the functioning of the insur-
ance market:

17 Noformal obstacles for RUs to contract an insurance policy with insurance
companies having their registered office in other member states where
found. It seems that there are more practical obstacles to an opening of the
insurance market in atrue cross border manner. The obstacles seemto lie
beyond an effect from possible legislation adopted for the purpose of de-
vising more cross border insurance trading. The encountered obstacles are:

» differences from country to country created uncertainty among insurers,
which makes them less willing to insure RUs in other countries.

* RUstend to prefer to deal with insurers and brokers in their own language
and to have their insurance policy in their own language.

3.8  Best practice information on deriving insurance
premiums

There is a clear unanimity among stakeholders consulted that premiums are not
calculated on the basis of transparent and systematic methods anywhere in
Europe. It is aproblem that there are only few insurance companies per country
holding sufficient knowledge about railway operations and their associated
risks. This means that there are only few insurance companies in each county
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M easure of value of
the property

Extent and nature of
operation

interested in selling cover to RUs and that these companies in many cases
seems to have difficulties in assessing the actual risks of operations undertaken
by the RU demanding cover. Thisis likely to lead to unnecessary high premi-
ums.

Basically, insurance companies and brokers focus on two items when setting
the premium:

1. ameasure of total value of the property or maximum possible loss, and
2. ameasure of risk exposure.
The most important information the insurers or brokers require when assessing
therisk is the safety record of RUs. This requirement will in itself give already
established RUs with along safety record an advantage as compared to possible
newcomers. Another important factor isamajor rail accident within the last
couple of years.

Examples of important determinants considered by insurers and brokers when
setting premiumg/in the safety record is:

*  Annua payroll

* No. of employees

»  Annual revenues and sales, other revenues
* No. of railcars owned or leased

* Average age of fleet

» Vaueof rolling stock

type of RU (passenger or freight)

* extent of license: Passenger miles

* No. of passengers per day / per annum

*  Average no. of passengers per train / Maximum no. of passengers per train
» extent of license: freight train miles

» typeof cargo: dry / liquid bulk, break bulk, containerised

» classand volume of cargo /dangerous goods transported

» volume of railway traffic / number and capacity of traction (owned or
leased)
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e number of train services per week
e Number of crossings:
e  protected
e  unprotected
e Maximum/ average speed of trains
»  Average number of cars per train
* Responsibility for any depots/ no of depots responsible for
*  Number of stations served/managed

e Maximum no. of other operators using the same lineg(s)

Safety management Updated safety policy details:

*  Number of SPADS (Signals Passed at Danger)
« Additional safety statistics

» Details of safety policy

» thetraining of the train crew/locomotive driver

*  Summary of ground up aggregate losses, since first liability policy

*  Awareness of previous or potential future damages involving or alleged to
involve serious personal injury or property damage

»  Occurrence expectations

*  On-going investigations by any governmental body into the operations of
the RU™.

Other determinants Whatever rating method used, the resulting insurance price will depend not

influencing on pre- only on the cost of meeting expected claims for agiven class of risk and the

miums... cost of handling those claims, but on a number of additional factors. These in-
clude:

...the characteristics ¢  Specifics of the country of operation, such as
of the physical envi-
ronment e conditions of the area transcended

19 Thelist is based on statements from insurance brokers, companies, RUs, LAs and IMs as
well asthe "XL Insurance Global Risk" Excess Liability Anniversary Questionnaire.
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...the legal frame-
work

...the cultural envi-
ronment

...mechanisms inter-
nal to the insurance
industry

Capability of RUsto
present their ‘case’

Intransparent pre-
mium calculation
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» condition of the network infrastructure

the national legal framework - such as

» theclarity of the legal framework

* Thenational insurance cover requirement.

Effects of market forces and market behaviours

propensity to claim - In some countries the propensity to claim is low.
the right of recourse (different countries have different recourse regimes)
The level of deductibles (excess) taken by individual policy holders

The cost effects of reinsurance that is purchased by insurers

loadings applied by insures for contingencies (uncertain future events or
trends)

expenses (.e.g in respect of commission, renewal costs, claims handling
cots and general overheads,

investment income generated by the funds that insurers hold.

There seems to be difficulties between countries in the way insurance compa-
nies/brokers assess risks involved. In the UK both brokers and RUs report that
personal relations between insurer and RU are of central importance. Thisis not
the case in e.g. the Netherlands, where several RUs have reported that they
submit the information required by the insurer/broker and they get in return an
offer which is not negotiable.

According to (some) interviewed brokers, insurance companies will always re-
spond to:

the information provided (cf. the list above): the better the information -
the better premium);

(and just as important:) the better the information is presented - the better
premium.

In general, it is difficult to see through how insurers set premiums. According
to a UK insurance broker, thisis mainly because

it isdifficult to assessrisk, i.a. dueto lack of (historical) incident data

conditions inherent to the insurance business - information is confidential



Insurance of Railway Undertakings 53

Risk assessment and
safety methods

Safety targets and
Safety indicators

* many undertakings also perform other transport services, e.g. run buses
and they tend to pool premiums for the entire portfolio.

» thereislimited underwriting experience in the insurance market

» theinsurance market isillogical. Insurance is based on the insurer's experi-
ence with the railway undertaking and trust. The insurer's perception of the
risk is key;

Asreported in the SAMRAIL report the RUs are generally proficient in their
management of the safety of their operations. The safety management is not
done through a separate formal Safety Management System (SMS) as required
by the Safety Directive 2004/49 but is more or less embedded in the railway
safety culture and operational procedures in each country.

The implementation of the Safety Directive will require the introduction of a
formal SMS not very different from those used in the maritime and civil avia-
tion sectors - a concept that will probably be more transparent for the insurance
industry than the current safety practices.

In general RUs that have arisk assessment system will get a positive reception
on the insurance market. It is however, also clear that the risk assessment will
not be used directly as a base for setting the premiums - each company has its
own method to set the premiums as mentioned above.

As some insurance brokers point out such a system could give the insurance
companies a clearer picture of the risks - but this could also lead to the identifi-
cation of "bad risks" and in some cases higher premiums.

A commonly agreed structure for the Safety Management System combined
with requirements and guidance for each element as proposed in SAMRAIL is
also received favourably by the insurance sector - as it makes it more under-
standable to everybody involved in the process.

The Safety Directive requires RUs to establish a SM 'S to ensure that they can
achieve at least Common Safety Targets (CST) set for different types of rail-
way systems. Also the RUs have to report every year to the National Safety Au-
thority on the corporate Safety Targets are met and on the development of the
National Safety Indicators and the Common Safety Indicators (CSl).

Thiswill require the RUs to set corporate policies and safety targets, which un-
doubtedly will be beneficial for the RUs when it comes to insurance. The RUs
active and systematic mitigation of risks is however always beneficial when
entering the insurance market; as the market naturally prefer agood risk rather
than abad. And also, it is far easier to sell therisk if it iswell presented and
managed through a system understandable to the broker and insurance com-

pany.

The reporting of the CSI to the National Safety Authority from infrastructure
managers and RUs gives the basis for a unified European Statistic on railway
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Conclusions

accidents. This should make the risk connected with railway industry more
transparent; hopefully attracting more players into the field.

As pointed out by the Czech Licensing Authority the current setup of the CSI
gives no information to split of liability between the parties involved in the ac-
cident. This makes it more difficult to use the CSls for insurance purposes.

Given that one of the basic findings of the study is that risks and liabilities in-
volved in railway operationsto a large extent are generic for the vast majority
of railway undertakings it seems that a vastly exaggerated number of factors
goes into the calculation of insurance premiums, cf. above. This may in itself

be caused by the fact that the two principal market agents (railway undertakings
and insurance companies) are practically without mutual knowledge about one
another and the "triggers” ruling the two agents' organisation.

Another factor could be that there are differences in the way Member States
have implemented the railway acquis and given that the primary layer insurance
market is a national market - there is a practical barrier to a smoother operating
railway market in the fact that there are national differences in the bottom layer
insurance markets.

However, it seems that an obvious recommendation is to draft and operational-
ise a simplified premium cal culation method which should be applicable across
the different Member States. A useful precondition for this is the uniform and
intended transposition and implementation of existing EU-requirements
whereby calculation of premiums will solely be a question of reflecting risk
exposure of the individual railway undertaking.

There is alack of understanding between the railway sector and the insurance
sector. Astherailway market is relatively new in most countries the insurance
sector is unsure of the market and hesitant to offer insurance, which reduces the
handling capacity of the sector. The railway undertakings do however also
struggle with the terms of insurance companies - first and foremost with the
capacity of the insurance markets.

The implementation of the Safety Directive will undoubtedly contribute to an
improvement of the dialogue between the insurance and railway sector as for-
mal risk assessment is introduced and better information about risks will be
available. Furthermore, the establishment and maintenance of better railway
accident statistics should improve the situation.

As described earlier the insurance market is basically a market for selling risks.
Risks are easier to sell if the seller can make them look good - this is not very
different from other markets. Futhermore, insurance cover is typically layered;
different market segments specialising in different layers of risks. Altogether
this creates the picture of acomplex market; not of a simple equation linking
risk exposure, liability and premium.
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Problems encoun-
tered

The Study has encountered the following problems related to the calculation of
premiums which are of relevance in assessing the functioning of the insurance
market:

18 Premium calculation method and guidance is not harmonised and not in
any way subjected to efforts of simplification.

19 Premiums are not calculated on the basis of transparent and systematic
methods anywhere in Europe. This may be due to:

» lack of (historical) incident data making it difficult to assess risk; Only
few insurance companies per country hold sufficient knowledge about
railway operations and associated risks. This means that there are only
few insurance companies in each country interested in selling cover to
RUs; insurers that do offer rail insurance in many cases seem to have
difficulties in assessing the actual risks associated with operations un-
dertaken by the specific RU demanding cover. Thisislikely to lead to
unnecessary high premiums.

« conditions inherent to the insurance business - information is confi-
dential

*  many undertakings perform other transport services, e.g. run buses
and they tend to pool premiums for the entire portfolio;

» thereislimited underwriting experience in the insurance market

» theinsurance market isillogical. Insurance is based on the insurer's
experience with the railway undertaking and trust. The insurer's per-
ception of risk exposure of the individual RU is key; multiple factors
influence on this perception.

* Risk assessment systems are not used directly as a base for setting the
premiums. Each insurance company has its own method to set the
premiums.

3.9 Indicators to assess efficiency of the insurance
markets

The question of establishment of indicators for amarket is arather complex one
and worth an independent study. In the following we shall try to relay afew
ideas for such an indicator, but we would like to point out that the implementa-
tion of anindicator (or indicators) will have to be based on a description of the
indicator, arigorous method description, and a clear and unambiguous data col-
lection procedure. Furthermore, the market monitoring in this area should
probably be coupled with already existing Railway Market M onitoring Scheme.

Three ideas have emerged in the process as possible indicators for the effi-
ciency of insurance markets:
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» the premiums required to take out a certain coverage (mentioned in the
terms)

» the capacity of the insurance markets

*  The number of insurance companies active on the railway insurance mar-
ket.

The first idea suffers however, from at least two serious drawbacks:

First and foremost two companies required to take out the same insurance will
likely pay different premiums. They will have different risk exposure due to the
character of their operation, the number of trains and their safety practices. Also
the premium will be influenced by the own risk accepted by the company and
their track record.

Secondly the information concerning premiums is considered to be sensitive
business information and is therefore hard to collect.

The second potential indicator on extent of capacity available in the market, i.e.
€10m or €20m, etc. reflects market appetite. On the basis that European insur-
ance capacity is available to all European entities, this could be a useful indica-
tor.

The benchmark for market appetite should be based on thorough analysis of the
individual country.

Just as difference in realistic liability cover requirements, the benchmark for
market appetite in the individual country should reflect differences in the coun-
tries’ economic situation (BNP)

According to some insurance brokers consulted, such a measurement should be
welcomed (Mike George, UK).

The third proposal for an indicator, the number of insurance companies active
on the railway insurance market could possibly give information to whether
capacity and competition is actually in place on market.

As different insurance companies specialise in different layers of insurance it
can however be difficult to establish whether there is a competitive insurance
market.

3.10 Insurance in the railway sector in the USA

The railway-sector in the US has a very different structure from Europe. The
main differences are the following:
e thereisingeneral no vertical separation of operations and infrastructure
o freight transport is the backbone of the system
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o all freight railway companies are privately owned and only passenger-
services are operated by federal, state or municipal entities

The US Railroad-system is one of the largest in the world. It was established on
aprivate basis in the 19th. Century. The system was based on integrated rail-
ways providing passenger and freight-traffic on their own infrastructure. It was
part of concession that the railway companies were bound to deliver passenger
services also.

3.10.1 The creation of Amtrak

Following "Rail Passengers Service Act" in 1970 Railway Companies were re-
lieved of the loss-making passenger traffic. The passenger services were unified
in The National Passenger Railroad Corporation (commonly known as Am-
trak). The purpose of Amtrak is to uphold passenger services over a network of
routes designated by Congress. Amtrak was granted a monopoly to provide
intercity rail traffic.

In return for relieving the railway companies of their obligation to provide pas-
senger services, the companies donated intercity passenger equipment and
helped capitalize Amtrak. Also Amtrak became the owner of some of the infra-
structure. More importantly the freight railroads guaranteed Amtrak priority
access to their network; the infrastructure access was limited to the marginal
costs of Amtrak's trains running on the freight railroad infrastructure.

Amtrak was originally intended to be a profitable company and only to receive
federal grants for the first couple of years. Amtrak has however suffered from
financial problems in the whole period from 1970 up till now.

3.10.2 Freight

The backbone of the US railroad industry is the freight business. There are
more than 500 freight railroads in the US; seven of these are so called class |
railroads with aturnover of more than app. 250 million €. Besides class | rail-
road there are regional and short-line railroad, which are important as feeder
lines - and for providing the door-to-door link in the transport chain.

Following the Rail Passengers Act of 1970, which relieved the Railroad Com-
panies of their passenger services and The Staggers Act of 1980, which deregu-
lated the freight railroad business, the freight business are today a viable busi-
ness, capable of large investments.

3.10.3 Licensing and insurance

There is no obligation to be licensed as a Railroad Company in the US; nor are
there any mandatory insurance requirements. As the Railroad Companies own
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infrastructure as well asrolling stock they have large asset base to protect; in-
surance is simply taken out to protect the assets of the company.

I nsurance requirements however exists where tracks are shared by passenger
and freight traffic or by several freight railroads; a liability cover of between
800-1000 million $ with a self insured retention of 25 million $ would be typi-
cal requirement in the track access agreement on aclass | railroad.

FRA (Federal Railroad Authority) - an agency under the Ministry of Transpor-
tation - can overturn insurance requirements set in track access contracts.

3.10.4 The insurance sector

The US insurance market do not have alot of players as most US insurers de-
clineto underwrite Class | liability risks (as described above); the notable ex-
ception being the AIG Group. The bulk of the market capacity comes from
London/European and Bermudian insurers.
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4 Problems related to insurance of railway
undertakings

This chapter lists all the problems related to the functioning of the European
insurance market identified through out the Study and highlighted at the end of
each section. For easy identification of where to read more about the cause and
context of agiven problem, the identified problems have been given a number
which corresponds to the numbering of the problems as they are identified in
the report.

The Study has encountered the following problems related to the national legal
framework of the countries included in the Study (Cf. section 2.3):

1 Thereare vast differences from country to country in how they approach
the issue of liability of railway undertakings. Thisisin relation to:

*  how they define the term "adequate” in the Directiven 95/18/EC, which
results in:

» differencesin the scope of liabilities that are required to be covered by
RUs in national legislation;

» differences in whether aminimum liability insurance cover isrequired in
national law or not, and if this is the same for all types of RUs or if distinc-
tion is made between types of operations.

* Inaddition, it is found that only afew countries apply fixed, transparent
and systematic procedures to check whether RUs applying for alicensein
acountry other than its home country are adequately insured according to
national insurance requirements in the country in which it wishes to oper-
ate.

2 Following from this, it isin conflict with the Directive if al liabilities as
prescribed in the Directive do not appear in national provisions; and,

3 Itisinconflict with the Directive if RUs are not de facto held responsible
for al liabilities mentioned in the Directive; i.e. if the national authorities
issue a license which does not cover the liabilities mentioned in the Direc-
tive;

4 itisaproblem, if some liabilities are not linked up to aliable organisation.
Disputes about unsolved liabilities may work to the detriment of all parties,
including the third party, and it may result in high premiums.
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it makes the overall European insurance market less transparent; both to
the insurance companies and to the RUs wishing to operate cross border
services and/or in more than one country.

differences in national provisions as to liability cover requirements and
insurance cover requirements constitute an obstacle to acommon rail mar-
ket as it makes it difficult and expensive for international and cross border
operations to insure their entire operations within the same policy™.

The Study has encountered the following problems related to the possibilities of
RUs to be insured (cf: Section 2.4):

7

alarge incumbent RUs may still have sufficient capacity to be fully or
partly self-insured, and if national legislation allows for this, it may give
the incumbent RUs a competitive advantage - when performing their ac-
tivities under a self-insurance regime.

According to RUs participating in this Study, insurance as such does not
constitute an entry barrier to providing international/cross-border freight
operation services; however, insurance is by most stakeholders considered
expensive

legislation and rules for liability are deeply rooted in the legal tradition of
each country; the insurance market will therefore continue to have a strong
national component reflecting the differences in legislation and legal us-

age.

The Study has encountered the following problems related to the risks associ-
ated with railway operations of relevance to the functioning of the insurance
market (cf: Section 3.2):

10

11

There are differing opinions among stakeholders as to whether specific
risks can be related to specific types of RUs, or whether risk is the same
for all RUs irrespective of type; and in prolongation to that, whether liabil-
ity and insurance coverage should be distinguished in accordance with the
diversity found.

The Directive does not mention liabilities in respect of
terrorism attacks, and

major environmental damages.

It therefore, remains uncertain whether RUs or the State may be held liable for
the consequences of terrorist attack.

" TheItalian RU Railtraction Company has succeeded in short-circuiting this problem by
through the co-operation with partnersin other countries covered by their servicesto run
their trains on the licenses of partnersin their home countries.
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The Study has encountered the following problems related to insurance cover-
age needed for RUs of relevance to the functioning of the insurance market (Cf:
section 3.3):

12 Different insurance coverage requirements steming from different interpre-
tations of the term "adequate” in Directive 95/18/EC.

13 No transparent method of setting / calculating insurance requirements

14 Licensesissued in all countries are not published at EU's homepage as re-
quired by EU law

The Study has encountered the following problems related to unclear division
of liabilities of potentially liable (types of) organisations of relevance to the
functioning of the insurance market (Cf: section 3.4):

15 Unclear division of liable organisations may result in the pushing around
of claims between potentially liable organisations for the detriment of all
parties - including third parties, unnecessary inconsistency in the ways a
number of third party claims are dealt with, and ultimately higher premi-
ums for RUs.

The Study has encountered the following problems related to access to insur-
ance of railway undertakings of relevance to the assessment of the functioning
of the European insurance market (Cf: section 3.5):

16 It seemsthat there is a competitive distortion between large /incumbent
RUs and small/new RUs when access to insurance. Often large/incumbent
RUs have easier access to insurance coverage and that at more favourable
prices than smaller /new RUSs. In addition, the financial strength of alarge
/incumbent railway also enables the railway to accept own risk retention
whichis likely to reduce premiums substantially.

The Study has encountered the following problems related to the contracting of
insurances from foreign insurers of relevance to the functioning of the insur-
ance market (Cf: section 3.7):

17 Noformal obstacles for RUs to contract an insurance policy with insurance
companies having their registered office in other member states where
found. It seems that there are more practical obstacles to an opening of the
insurance market in atrue cross border manner. The obstacles seemto lie
beyond an effect from possible legislation adopted for the purpose of de-
vising more cross border insurance trading. The encountered obstacles are:

» differences from country to country created uncertainty among insurers,
which makes them less willing to insure RUs in other countries.

* RUstend to prefer to deal with insurers and brokers in their own language
and to have their insurance policy in their own language.
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The Study has encountered the following problems related to the calculation of
premiums which are of relevance in assessing the functioning of the insurance
market (Cf: section3.8):

18 Premium calculation method and guidance is not harmonised and not in
any way subjected to efforts of simplification.

19 Premiums are not calculated on the basis of transparent and systematic
methods anywhere in Europe. This may be due to:

» lack of (historical) incident data making it difficult to assess risk; Only few
insurance companies per country hold sufficient knowledge about railway
operations and associated risks. This means that there are only few insur-
ance companies in each country interested in selling cover to RUSs; insurers
that do offer rail insurance in many cases seem to have difficulties in as-
sessing the actual risks associated with operations undertaken by the spe-
cific RU demanding cover. Thisis likely to lead to unnecessary high pre-
miums.

« conditions inherent to the insurance business - information is confidential

* many undertakings perform other transport services, e.g. run buses and
they tend to pool premiums for the entire portfolio;

» thereislimited underwriting experience in the insurance market

» theinsurance market isillogical. Insurance is based on the insurer's experi-
ence with the railway undertaking and trust. The insurer's perception of
risk exposure of the individual RU is key; multiple factors influence on
this perception.

*  Risk assessment systems are not used directly as a base for setting the
premiums. Each insurance company has its own method to set the premi-
ums.
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5 Recommendations

5.1 Recommendations related to the setting of liability
cover requirements

5.1.1 Harmonisation of law in Europe

Harmonisation of law is a problem encountering several aspects. In the sense of
this Study harmonisation of law has been been taken as meaning:

e theuniform and intended transposition and implementation of existing
EU-requirements

e theneed for further European legislation in order to force the imple-
mentation of an internal railway market

It was found, that there does not seem to be any need or basis for further har-
monisation in the meaning of adopting further European law. All stakeholders
agree that it should be the responsibility of the national authorities to set the
minimum requirements to third party liability insurance coverage as there are
differences from country to country on how big potential claims might be for
the same kind of accidents.

However, somewhat surprising it was found that some of the Member States
covered in the Study have not correctly transposed the EU requirements, yet.
The extent to which this may be a problem has not been subjected to further
investigations. However, there can be no doubt that differences in the transposi-
tion of the EU requirements relevant to the insurance of railway undertakings is
such a basic obstacle to the intention of creating an internal railway market that
it cannot pass uncommented.

It is therefore recommended that a conformity check of national legislations
should be carried out for the purpose of uncovering:

e theidentification of member states legislations that have transposed
the EU-requirements partly or in their totality

e the degreeto national practices and case law do not conform to the
EU-requirements



Insurance of Railway Undertakings 64

¢ the degree to which the national authority organisations responsible
for the implantation and functions and the resources they are pro-
vided are sufficient to take upon the challenge of being one of the
profound change agents in the railway sector

The existing term "adequate” cover does on one hand to alarge extent reflect
what is needed and on the other hand allows member states to set the cover re-
guirement at areasonable level reflecting national conditions for railway opera-
tions. The substantial cost differences between countries must at the end of the
day be reflected in how big claims - actual and/or potential - are for comparable
accidents.

However, other initiatives (formal as well as informal) aiming at facilitating a
more coherent and integrated rail insurance market are recommended, without
compromising the fact that each country has specific characteristics.

Such initiatives, as found throughout the Study, have been described in this re-
port and recommendations as to their realisation are suggested below.

5.1.2 Risks associated with rail operations

It is our view that most RUs operating on the rail network carries the same po-
tential for causing damage - irrespective of type and country of origin. Only in
exceptional cases, where the potential is either exceptionally high, e.g. inthe
case of high speed trains, or exceptionally low, e.g. in the case of shunting or
low speed operations in separated railtrack-areas, the possible damages may be
of adifferent character and magnitude.

It is therefore our view that liability associated with rail operations is generic
while the specific risk exposure is closely connected to the operations of each
RU.

It is further concluded, that - although being arelevant and potential risk - only
few countries covered by this study have so far taken a decision on the alloca-
tion of liability for damages caused by such an attack.. It is strongly recom-
mended that the liable part(ies) for the consequences of terrorist attacks should
be addressed and clarified - if not in the setting of liability cover requirements
and/or in the negotiation of insurance - by national regulatory initiatives. It is
equally strongly emphasized that such a decision is taken ensuring that all RU's
operating within the national context are covered by this decision.

5.1.3 Recommendations for actions on minimum liability

The differences in requirements for minimum liability coverage in countries
constitute a problem in two dimensions:

* RUsoperating in different countries are facing different demands which
make it more difficult and expensive to insure their entire operations
within the same insurance policy.
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. It is an obstacle to a common insurance market as discussed above.

One answer to these problems could be requirements for minimum liability
harmonised at EU level. Thisis, however, not recommended as discussed be-
low in section 5.1.5.

Thus, it isrecommended that it should still be the responsibility of the national
authorities to set the requirement for third party liability. However, this should
be done in amore harmonised way than the case is today. One way of achiev-
ing this is to develop a thorough set of guidelines on how to assess the needed
minimum coverage. It is recommended that the EU Commission initiate the
development of such guidelines involving the licensing authorities in the mem-
ber states.

Furthermore, it is recommended that all countries predefine the requirement for
minimum liability coverage. Case by case assessment of the requirement to the
coverage does in most cases not seem to be fair. Most RUs operating on the rail
network will have the same potential for causing damages, but there may be big
differences in the probability of accidents causing these damages, due e.g. to
their safety management or the type of operation

Thus, the potential for causing damages should be reflected in the pre-defined
requirements for minimum liability cover whereas the probability for the dam-
ages to occur should be reflected in the premium paid for the insurance.

There might be exceptions where the potential for causing damages are excep-
tionally high, e.g. high speed trains or exceptional low, e.g. shunting or low-
speed operations. In such cases there could be an opportunity of setting higher
requirements and for the operator to negotiate a lowering of requirements.

It is found that there has not politically been taken a decision on liability in case
of aterrorism attacks. Allegedly, RUs are interested in terrorism protection and
amarket for terrorism cover does exist, albeit at additional costs.

It is recommended that adiscussion is taken as to who is liable in case of terror-
ism attacks and up to what limit (Cf. discussion below on legal ceilings).

5.1.4 Recommendations for legal ceilings for liability

The levels of liability cover set in member states are very different. In some
countries there is no mandatory liability cover - in Latviarequirement is €
430.000 and in the UK the requirement is € 223m.

RUs from the new EU-countries (where insurance requirements are usually
lower) therefore face far more expensive insurance requirements when planning
to expand their operations into the ‘old' EU-countries.

In connection with the second tier of the stakeholder consultation this was dis-
cussed with several new Czech RUs. The Czech RUs wanted lower insurance
requirements - but they were also quick to point out that they wanted no com-
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mon Community insurance requirement, if that would mean higher insurance
demands in the Czech Republic.

In general there seems to be an understanding that insurance requirements are
tied to GNP and that different countries therefore have different demands.

It seems relevant to discuss the possibility of introducing legal ceilingsin the
coverage requirement. These ceilings could especially be applied to

e terrorism attacks
e amajor environmental damage

The introduction of legal ceilings for these two kinds of damage is justified by
the fact that they both may result in unimaginable large damages stemming
from quite "small" events. It is an ongoing debate at the moment where and to
what extent the State or the Rail operator is liable for damages from aterrorism
attack, whereas the environmental damage from railway operations have been
dealt with in the EU Directive on Environmental Liability (Directive 2004/35).

5.1.5 More harmonised setting of liability coverage

It is also concluded that differences in liability coverage requirements consti-
tute an obstacle to a common rail insurance market and makes it difficult and
expensive for international and cross border operations to insure their entire
operations within the same policy. Based on the above mentioned perception
that the risks to which Railway operations are exposed are generic to all RUs -
the setting of liability cover should in principle not differ from country to coun-
try for comparable railway operations.

It is recommended that further attention should be devoted to disseminate
knowledge on how proper liability coverage is set in the light of the Directive's
rules. Especially, it is surprising that there are vast differences between the
member states in how the define the term "adequate” coverage in their national
legislation or interpretation of this legislation. Given that the risks to which
Railway operations are exposed are generic to all RUsiit is furthermore surpris-
ing that there are vast differences in what must be covered between countries,
cf. section 2.3.3 and the table in 2.3.4.

Differences in the national economic situations in countries make it impossible
to fully harmonise coverage requirements. Hence, it is recommended that

* it should still be the responsibility of national authorities to set the re-
quirement for third party liability;

» that al countries predefine the requirement for minimum liability cover-
age, and that

» thisshould be done in amore transparent and harmonised way.
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5.1.6 Uniform liability coverage calculation method
For this purpose, it is recommended, that the EU Commission initiate that a

guideline be developed providing a methodology for uniform liability coverage
calculation involving the licensing authorities in the Member States.
The guideline should include, build on and support the following principles:

o parameters for setting liability coverage

» liability coverageis calculated on the basis of a transparent and systematic
method

» liability coverageis calculated in the basis of vast, historical and reliable
(systematically collected) risk exposure and accident data.

» liability coverage requirements should be realistic and reflect actual risk.,
i.e. coverage reflect a country's economic situation, e.g. GDP levels or the
costs of losses resulting from arail incident/accident.

» Ensurethat liability coverage requirements should be periodically revised
in order to remain realistic and adequate.

The guideline should be published by the licensing authorities in the various
countries in the national language.

Likewise, actual calculation of coverage should be published.

5.1.7 Identification of liable organisations

If adequately developed, it was concluded that a pre-definition of liable organi-
sations as related to specific occurrencesis likely to have positive influence on
liability coverage and premiums and that it is likely to speed up the case work
Processes.

Hence, it is recommended that the national railway authorities initiate the de-
velopment of a pre-defined scheme of liable organisations is devel oped.

The scheme should be devel oped taking the following into consideration:
» thecap on the predetermination
e which accidents are suitable for such a scheme

e ensurethat it does not take away the incentive of railway undertakings to
reduce risk

» designation of an organisation - in each country - responsible for oversee-
ing the agreement - potentially arail industry dispute resolution committee.
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Best practice exam-
ple - the CAHA

*  The scheme should be developed on the basis of wide ranging consultation
with the industry by the body responsible for overseeing the agreement.

It is further recommended that in developing the scheme, attention should be
paid to the UK example of such a scheme, the Claims Allocation and Handling
Agreement (CAHA).

The CAHA is currently being reviewed with the purpose of being improved.
Findings from this review could very well be taken into consideration in the
development of similar schemes.

In brief, the Claims Allocation and Handling Agreement sets out a protocol,
signed up to by all "Industry Parties" (i.e. those who use or have access to the
Railway in the UK) which deals with the handling and allocation of claims
made by third parties against the UK Rail Industry Parties.

It is drafted as a multilateral contractual mechanism for industry parties to deal
with claims between themselves no matter what commercial contracts they
have with other industry parties. It sets predetermined liability for claims up to
£7500 on arange of common scenarios. It should be noted that the cap on pre-
predefinition for UK islow. It islikely to be within the self-insured portion of a
railway undertaking's cover.

5.1.8 Community rules on safety

The implementation of the safety directive 2004/49 will be beneficial for the
dialogue between the RUs and the insurance industry. As the European Rail-
way Agency is drafting the specific requirements it is our recommendation that
the insurance sector is included as a stakeholder in the process as this could ca
ter for a harmonised and simple method for deriving premiums (cf. section 5.2)

5.1.9 Procedures to check insurance of infrastructure applicants

It is found that only a few countries apply fixed procedures to check whether
RUs applying for access to infrastructure in a country other than that in which it
obtained its licence are adequately insured according to national insurance re-
guirements in the country in which it wishes to operate.

It is recommended that transparent and systematic procedures for checking
whether RUs satisfy national insurance coverage requirements when applying
for access to infrastructure within their jurisdiction are developed. It is recom-
mended that Member States make these procedures transparent by publishing
the requirements that must be fulfilled as well as the expected duration of the
procedure.
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Better understanding
of rail risksand in-
surance among RUs
and insurers

5.2 Recommendations related to the negotiation of
insurance premiums

It was found that stakeholders have very different perceptions as to the degree
to which there is a functioning insurance market providing insurance at ade-
guate prices.

Problems related to obtaining insurance mainly concern the cost of insurance
(premiums).

In the following, recommendations related to this issue will be addressed.

5.2.1 Improve a mutual understanding

It was found that there is alack of understanding between the railway sector
and the insurance sector. On the one side, the insurance industry is unsure of
the market and hesitant to offer insurance, which reduces capacity. On the other
side, the insurance market is a complex market without a simple equation link-
ing risk, exposure, liability and premium.

It is recommended that both the RUs and the insurance industry take initiative
to improve a mutual understanding of the respective markets.

» rail operations should provide information on the risks associated with rail
operations, in order to reduce uncertainty and hence increase market attrac-
tiveness;

» theinsurance industry should provide information on what the industry
respond to when calculating premiums.

A better understanding among the parties should be ensured by:

e continue the process initiated under the EU Commission. The EU Com-
mission should continue to provide a forum for stakeholder meetings
working towards this aim,

* Aspart of stakeholder consultation process information materials could be
produced as aresource for the insurance industry as well as the railway in-
dustry.

5.2.2 Risks should be reflected in premiums

Following the line of recommendations in section 4.1 and derived from an un-
derstanding that RUs operating on the rail network will have the same potential
for causing damage it is similarly found that the actual probability of an acci-
dent isrelated to the safety management and size of operation of the individual
RU. As mentioned earlier thisrisk should be reflected in premiums - and not in
liability or in insurance coverage.
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Best practice on de-
riving insurance
premiums

Improved access for
new RUSs - pooling
of liability fund

This system makes the relationship between the RU and the insurance sector
the only relationship in which insurance may be negotiated giving the RU a
clear incentive to reduce risks instead of just insuring existing risks.

In connection with the implementation of the Safety Directive this could lead to
awidespread use of safety management systems and the systematic mitigation
of risks

5.2.3 Best practices on calculating premiums

The deriving of premiums is basically a question which is being negotiated be-
tween the RUs and the insurance companies and is subject to the conditions on
the insurance market. As mentioned earlier, the deriving of premiums are done
differently by different insurance companies.

It is the clear recommendation of the Consultant that the national railway au-
thorities should regulate the minimum liability insurance coverage but that the
premiums should be left to the insurance market.

However, there is an obvious need for asimpler method that on a uniform basis
provide the necessary information upon which premiums should be derived.

The Safety Directive - in developing a harmonised approach to safety and har-
monised conditions for issuing, including content and period of validity, of
safety certificates - provides an obvious basis for turning the current 'state of
the art' of deriving premiums into a'best practice' method of deriving premiums
as alarge number of the variables currently determining premiums may be
turned into constants/generic determinants.

It is recommended that the European Railway Agency as it is drafting the spe-
cific requirements includes the insurance sector as a stakeholder in the process
in order to facilitate that this sector picks up the merits of the Directive and that
this inclusion should facilitate a harmonised and simple method for deriving
premiums in the sector (cf. section 5.2)]

5.2.4 Pooling of liability fund
This study points to the fact that new Railway Undertakings have a distinct dis-

advantage when negotiating the terms and premiums for insurance of the fol-
lowing reasons:
* lack of track record

» financially weak compared to the incumbent railways

A possible solution could be to establish amutual fund for newcomers on the
EU-level.

The pool would have to be based on certain princples:
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» theseparation of the basic and excess layers of insurance. The RUs must
take out insurance on the basic layer themselves so they have an incentive
to work for high safety standards. The excess layer should then be covered
by a mutual fund.

* negotiation with insurers/ brokers should happen on a pool-perspective,
i.e. in order for the pool to be attractive for participants, certain standards
must be obtained in order to avoid a disincentive to maintain a high safety
standard.

These principles require careful consideration as to which conditions should
apply in order for RUs to get access to the pool

* It should be considered if requirements related to size of the RU should be
adopted. On one hand, requirements that only RUs under a certain size (to
be determined) is given acess to the pool would make sense in order to en-
sure that capacity of the pool is not exhausted by large RUs; on the other
hand, in order to obtain the benefits of the administrative costs that must be
born to operate the pool a critical mass of about 100 participants is needed.
Limiting access by the criteria of size may hinder this critical number of
participants to be reached.

» It should be considered how adisincentive of the individual RU to main-
tain a high safety standard should be avoided. On one hand, RUs should be
allowed access to the pool as long as they fulfil general safety require-
mentsi.e. they are in the possession of a Part A safety certificate®>. How-
ever, in order to avoid that some RUs may be denied access for not fulfill-
ing higher requirements than those specified in the Directive; this may
work as adisincentive for RUs to continuously aiming at reducing risk
rather than insuring themselves out of the problem.

It seems obvious from the above that careful consideration of how and on the
basis of which criteria such a pool may be established. One guiding principle
underlying such considerations could be to emphasize the safeguarding of mar-
ket access of the smaller RU's being the undertaklings that potentially may be
the first to be squeezed out in case of lack of capapcity on the insurance market.

5.2.5 Indicators for measuring effectiveness of the insurance
sector

In order to be able to measure the functioning of the rail insurance market it is

recommended that indicators be developed and a benchmark be established.

12 The safety certificate comprise: &) certification confirming acceptance of the RU's safety
management system as described in Art. 9 and annex 111 of the Safety Directive and b) cer-
tification confirming acceptance of the provisions adopted by the RU to meet specific re-
guirements necessary for the safe operation of the relevant network as described in Annex
IV of the Safety Directive.
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The question of establishment of indicators for amarket is arather complex one
and requires an independent study. It is recommended that

A few ideas for indicators were suggested.
Development of indicators should be based on the following principles:

* it should to be based on a description of the indicator, a rigorous method
description, and a clear and unambiguous data collection procedure.

» themarket monitoring in this area should be coupled with already existing
Railway Market Monitoring Scheme.

* Indicators should be based on conventional business wisdom, which means
that indicators should meet a number of criteriareferred to as SMART:
Specific, Measurable, Achievable, Realistic and Timely.

*  Whilst indicators should live up to these general characteristics, indicators
should also deliver value to both the insurance industry, the railway indus-
try and to national authorities/the EU - which means that they should be
based on focused consultation with all stakeholders affected.

5.3 Summary of recommendations for action - by
responsible stakeholder
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Table5.1 Recommendationsfor action according to responsible stakeholder

Harmonisation of EU Law:

Harmonised transposition /
implementation of EU require-
ments (art. 9 of Dir. 95/18/EC)

Facilitate that a conformity
check of national legislation will
be carried out and monitoring
and enforcement of extent to
which EU requirements are cor-
rectly transposed and imple-
mented

Responsible for correct trans-
position of EU requirements
(95/18/EC)

73

Risks associated with RUs:

Liability for the consequences
of terrorism attacks should be
addressed and clarified

As liabilities are generic, liability
of terrosim attacks should be
addressed and clarified at EU
level.

Actions on minimum insurance
requirements

Setting of minimum insurance
requirements should be harmo-
nised - EU should initiate a
guideline on how to set cover-
age requirements

Exceptional cases allowing for
higher/lower requirements
should be defined.

National authorities should set
requirements for 3 party insur-
ance

All countries should predefine
minimum insurance coverage
requiremenst

Legal ceilings

Liability and insurance limits in
case of terrorism attacks and
major environmental damages
should be discussed and clari-
fied

Liable organisations

National Authorities should ini-
tiate development of pre-
defined scheme of liable or-
ganisations

Community rules on safety

The European Railway Agency
should include the insurance

\\LYPROJ\Proj\63003\3_Pdoc\DOC\Reports - project deliveries\Final report for EC and Ecorys_FINAL\Final report to Commission_mid Sept\Final report_for Commission_FINAL_21092006.DOC
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sector in the drafting of specific
requirements to safety
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Procedures to check insurance
of infrastructure applicants

The EU Commission should
initiate the development of
transparent and systematic
procedures for checking appli-
cants

Better understanding of rail
risks and insurance

The process (Task Force) initi-
ated under the EU Commission
should continue

RUs and the insurance industry
should take initiative to improve
a mutual understanding of the
respective markets

RUs and the insurance industry
should take initiative to improve
a mutual understanding of the
respective markets

Calculation of premiums

The European Railway Agency
should include the insurance
sector in the drafting of specific
requirements to safety - this
should cater for uniform and
smiple method for deriving pre-
miums

Uniform information and simple
method for deriving premiums
should be developed based on
the provisions in the Safety
Directive

Better access to insurance for
new RUs

Discussion of establishment of
a mutual fund at EU level
should be facilitated by the EU
Commission and involve the
railway and the insurance sec-
tor

Principles and conditions
should be defined

Railway undertakings should
enter the discussion of estab-
lishment of a mutual fund at EU
level

Principles and conditions
should be defined

The insurance sector should
enter the discussion of estab-
lishment of a mutual fund at EU
level

Principles and conditions
should be defined

Development of indicators for
assessing effectiveness of the
insurance sector

The EU Commission should
initiate an independent study
developing indicators and es-
tablishing a benchmark to
measure effectiveness of the
insurance sector

Relevant stakeholders should
be consulted

The railway sector should en-
gange in the developing indica-
tors and establishing a bench-
mark to measure effectiveness
of the insurance sector

The insurance sector should
engange in the developing indi-
cators and establishing a
benchmark to measure effec-
tiveness of the insurance sector
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Annex | Country profiles

76



Insurance of Railway Undertakings

Annex Il Questionnaire responses on the
functioning of the rail insurance market and
proposals for action

The original questionnaire responses are enclosed in a separate file.
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Annex Il List of literature studied and of
persons consulted

List of literature studied:

»  The Study of rules governing the insurance of European railway undertak-
ings, 2000

» Thefinal report from the Task Force on Licensing and Insurance, 2004
* RAILIMPLEMENT Study, 2006

e Guidance on Insurance Against Third Party Liability, Office of Rail Regu-
lation, UK, August 2005

o  Stefan Lohmeyer, Third Party Liability Exposure fir Keepers of Private
Railway Cargo Wagons Under Cotif 1999, General Counsel, VTG Akti-
engesellschaft, 3 March 2006.

*  Summary and conclusions of the Cimmission workshop on wagon use on
26 October 2005 in BRUssels

»  Dr. Heiko Fischer, Opening Speech at the UIP Workshop. Outstanding Is-
sues for Independent Wagon K eepers, 26 October 2005.

* DIRECTIVE 2004/49/EC OF THE EUROPEAN PARLIAMENT AND
OF THE COUNCIL of 29 April 2004 on safety on the Community's rail-
ways and amending Council Directive 95/18/EC on the licensing of rail-
way undertakings and Directive (Railway Safety Directive).

* DIRECTIVE 2004/51/EC OF THE EUROPEAN PARLIAMENT AND
OF THE COUNCIL of 29 April 2004 amending Council Directive
91/440/EEC on the development of the Community's railways

e Commission Recommendation of 7 April 2004 on the use of acommon
European format for licence documents issued in accordance with Council
Directive 95/18/EC on the licensing of railway undertakings.

»  Directive 2001/12/EC of the European Parliament and of the Council of
26 February 2001 amending Council Directive 91/440/EEC on the devel-
opment of the Community's railways

» Directive 2001/13/EC of the European Parliament and of the Council of
26 February 2001 amending Council Directive 95/18/EC on the licensing
of railway undertakings

»  Directive 2001/14/EC of the European Parliament and of the Council of
26 February 2001 on the allocation of railway infrastructure capacity and
the levying of charges for the use of railway infrastructure and safety certi-
fication
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Council Directive 91/440/EEC of 29 July 1991 on the development of the
Community's railways

Council Directive 95/18/EC of 19 June 1995 on the licensing of railway
undertakings

List of persons consulted:

Interviews

Czech Republic:

Pavel Kodym, Director, Czech Rail Authority
Pavel Skarabela, Vice Chairmand of the Board, Viamont
Stefan Bernath, Railway Transportation Manager, Connex

Emanuel Sip, Consultant, Association of Private Railways

The Netherlands:

Mr. Karel Fuijkschot, AON, the Netherlands

Mr. Andres Wedzinga, Netherlands Railway Safety Authority;
Mr. Karel Poiesz, Rotterdam Rail Feeding

Mr. Ronald Smits, Shunter

Mr. Maikel Tenpierik, TCC

Piet Hein van der Schoot, ACTS

Michiel Tom, ACTS

Poland:

Mr. Adam Brzezinka, PCC Rail Szczakowa S.A.

The United Kingdom:

Mr. Robert Platsky, Head of Licensing, Office of Rail Regulation (ORR)
Agnes Bonnet, Head of European Policy, Office of Rail Regulation (ORR)

Dr. Brian Sullivan, European Practice Leader, Transportation Logistics,
Ports and Fleet, MARSH, UK.
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e Mr David Perry, Claims and insurance Manager, Freightliner
*  Mr. Paul Phillips, Risk Manager, EWS
*  Mr. Mike George, Account Director, Willis Limited, UK

Mr. Chris Weston-Simons, Executive Director, Global Markets, | nterna-
tional, Willis Limited, UK

Italy:

* Mr. Alberto Mazzola, International Relations and Regulatory Affairs,
Ferrovie Dello Stato.

*  Giuiseppe Pietrrosanto - GP, Ferrovie dello Stato
*  Germano Guglielmi - GG, Ferrovie dello Stato

* MariaRosariaCosta- MRC, Ferrovie dello Stato
* Dr. Paolo Talla- PT, Sapri (Consultants for FS)
*  Mr. Francesco Grotti, Railtraction

Stakeholderswho have provided opinions and views in the stakeholder
consultation

Austria:

« OBB (IM), Herr Helmut Hantak

+  OBB Traktion GmbH (RU)

Belgium:

*  European Rail Infrastructure Managers (EIM) (IM), Mr. Dan Wolff

e Service public fédéral Mobilité et Transports (LA), Mr. Wim Loenders
Bulgaria:

* BojanaGeorgieva (BRO)

* Railway Administration Authority (Ministry of T & C) (LA), Mrs.
Ekaterina Genova

Czech Republic:

»  CzechRailways, as. (IM), Mr. Jiri Cerny
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*  CzechRail authority (LA), Mr. Kodym Pavel

Denmark:

*  Willis, Denmark, (BRO) Clinton Perry

e Codan, (INS), Bo Andersen

o Trafikstyrelsen (LA), Mrs. Helle Viltoft

» DSB, Risk Management (RU), Insurance Adviser Kristian Thomas Kron
Estonia:

»  ASEesti Raudtee (RU) Alksei Averson

Finland:

*  Ministry of Transport and Communications (LA), Ministerial Councellor
Pekka Kouhia

France:

*  Réseau Ferré de France (RFF) (IM), Mr. Jean-Michel Gayon
Germany:

» DeutscheBahn NETZ AG (DB NETZ AG) (IM), Herr Reiner Freise
*  Eisenbahn-Bundesamt (EBA) (LA), Mr. Manfred Mass

»  Bundesministerium fur Verkehr, Bau- und Wohnungswesen (LA), Ms.
Marcia Heiseke

* RAIL4ACHEM Eisenbahnverkehrsgesellschaft mbH (RU)
Hungary:

*  Ministry of Economy and Transport of the Republic of Hungary (LA),
Head of Railway Department Erika Tarr

Ireland:

e JohnBissett (BRO)

« larnréd Eireann (IM), General Manager Michael Murphy
*  Department of Transport (LA), Mr. Dave Garland

» Irish Rail (RU), Director of Strategies and Change John Keenan



Insurance of Railway Undertakings 82

Italy:

* ReteFerroviarialtaliana SpA (RFI) (IM), Mr. Roberto Carruso

* TrenitaliaS.p.a. (Ferrovie dello Stato Group) (RU) Alberto Mazzola
Lithuania:

o  State Railway Inspectorate (LA) Dainius Mazétis

L uxembourg:

* Laluxembourgeoise (INS) Mr. Pit Hentgen

e  Ministére des Transports (LA), Ms. Myriam Recken

Netherlands:

* ProRail (IM) Kees Harinck

* Netherlands Railway Safety Authority (LA), Mr. Andres Wedzinga
Norway:

« NSB(IM)

e Jernbaneverket (JBV) (IM), Mr. Y ngve Andreassen

Poland:

*  Krzysztof Pacak (BRO)

Poland:

*  Prezes Urzedu Transportu K olejowego (Office for Railway Transport)
(LA), Mr. Piotr Cukierski

Portugal:
e Miguel Albuquergue (Lisbon) (BRO)
* RedeFerroviariaNacional, EP (REFER) (IM), Mrs. Manuela Ribeiro

* Instituto Nacional do Transporte Ferroviario (INTF) (LA), Mr. Pedro Me-
nezes

e Caminhos de Ferro Portugueses, CP (RU)

Romania;
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* SNTFM ,CFR Marfa’ SA (biggest freight RU) (RU), Man. Director Liviu
Bobar

Slovak Republic:
* Railway Regulatory Authority (LA), Mr. (Dipl.Ing.) Miroslava Janusicova
» Slovak Republic, US Stedl, s. r. 0. KoSice (RU), Mr. Michal Kos¢

»  Zeleznicna spolosnost Slovensko, a. s. (RU), Head of Team for Interna
tional Relations Lubomir Hradisky

Slovenia:

* SV Slovenian Railways (IM) Ana Zaloznik

* Railway Transport Agency (LA), Mr. Benjamin Steinbacher Pusnjak
»  Slovenian Railways (RU), Director int. relations Miriam Kastelic
Spain:

*  Ministrade Fomento (LA), Mr. Rafael Garcia Alcolea

e ADIF, Spanish Rail Authority (LA), Ms. Helena Palomar

Sweden:

*  Banverket (BV) (IM), Mr. Hans Wolf

o Jarnvégsstyrelsen - Swedish Rail Agency (LA), Mr. Ulrik Bergman
e Green Cargo AB (RU), VD Jan Sundling

Switzer land:

»  Schweizerische Bundesbahnen SBB (IM), Head of Insurance Risk Man-
agement Marcello Biondo-Gutekunst

e Schweizerische Bunderbahnen SBB (RU), Vorsitzender der GL Benedikt
Weibel

United Kingdom:
*  WillisLimited, UK (BRO) Mike George
* Network Rail (IM), Mr. Simon Whitehorn

»  Office of Rail Regulation (LA), Mrs. Agnes Bonnet
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»  European Rail Freight Association - ERFA (RU), Secretary General
Monika Heiming
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Annex IV Actual insurance cover taken out by

RUs

Actual insurance cover taken out by RUs

Actual coverage

R
Country U e — Comments
Austria TX Logistik GmbH €10M
Austria OBB Traktion GmbH €100 M
. Graz - Koflacher Bahn . -
Austria und Busbetrieb GmbH €10M (zweifaches Aggregate Limit)
€ 50 Mio pauschal fur Personen- und, - oder
Austria Logistik Service GmbH €50M Sachschaden € 10 Mio Sublimit fir reine
Vermogensschaden
. LTE Logistik- und Trans- Deckungssumme: insgesamt € 35.900.925,-
Austria €359M
port GmbH - (€ 10.900.925,- und € 25.000.000,-)
Deckungssumme: € 14.534.567,-- und €
Austria Montafonerbahn AG €395M 25.000.000.— somit insgesamt €
39.534.567,--
Austria Rail Cargo Austria AG €100 M
Austria RTS Rail Transport Ser- £102 M
vice GmbH
. Raab-Oedenburg- . .
Austria Ebenfurter Eisenbahn AG €10,2M (dreifaches Aggregate Limit)
Salzburg AG fur Energie, (Jahresmaximum € 20 Mio) und €
Austria Verkehr und Telekommu- (€ 10 M 20.000.000,-.(einfaches Jahresmaximum).
nikation Jahreslimit: € 40 Mio.
. Steiermarkbahn Transport
Al - 1
ustria und Logistik GmbH €10,2M 2 x per year
. Stern und Hafferl Ver-
Al
ustria kehrsgesellschaft mbH €10M 2 x per year
Austria Wiener Lokalbahnen AG |€ 30 M
Austria OBB Personenverkehr AG|€ 100 M
. SC Intercontainer- .
Belgium Interfrigo (ICF) Withdrawn
Belgium SNCB - NMBS To be verified Page not loading
Bulgaria BDZ EAD N/A No data on licenses
Bulgaria Bulmarket DM OOD N/A No data on licenses
Czech Republic |Ceské drahy, a.s. CZK 300 M
Czech Republic  |Connex Morava a.s. CZK 10 M
Czech Republic Connex Ceska Zelezniéni, CZK 10 M

S.r.o.
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Actual coverage

Country RU e — Comments
Czech Republic  |GJW Praha spol. s.r.o. CZK 20 M
IDS - Inzenyrské a do-
Czech Republic  |pravni stavy Olomouc, CZK 40 M
a.s.
Crech Republc || EioCt ot néupes | SM
Czech Republic Spsélrsgslgifzz.avm CZK 10 M
Czech Republic  |Pus s.r.o. CZK5M
Czech Republic |Railtrans s.r.o. CZK5M
Czech Republic  |RM Lines a.s. CZK 20 M
Czech Republic i.lse-zskomoravské Draha CZK 5 M
Czech Republic  |Sokolosvka uheld, a.s. CZK 20 M
Czech Republic 'EII'.rSa.t'ové Strojni stanice, CZK 10 M
Czech Republic  |Unipetrol Doprava, a.s. CZK 10 M
Czech Republic  |Viamont a.s. CZK 50 M
Czech Republic  |VITKOVICE Doprava, a.s. |CZK 10 M
Czech Republic  |ZS Brno CZK 10 M
Denmark Arriva Tog A/S N/A
Denmark DSB, Risk Management [N/A
Denmark Railion Danmark A/S N/A
Estonia AS Eesti Raudtee $25M
Estonia Elektriraudtee AS EEK 30 M
Estonia AS AVR Transservice EEK7M
Estonia AS EVR Ekspress EEK 30 M
Estonia AS Harku Karjaar N/A Page not loading
Estonia AS Kunda Trans EEK7M
Estonia AS Maardu Raudtee EEK10M
Estonia AS Paldiski Raudtee EEK7M
Estonia AS Railservis EEK7M
Estonia AS Sillamée Sadam N/A Page not loading
Estonia AS Spacecom EEK 100 M
Estonia AS Stivis EEK7M
Estonia Coal Terminal Trans AS |[EEK 7 M
Estonia Edelaraudtee AS EEK 15,65 M
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Actual coverage

Country RU e — Comments
Estonia Eurodek Services OU N/A Page not loading
Estonia KS Stivideerimise AS EEK7M
Estonia OU Dekaoil N/A Page not loading
Estonia S:tel_rlgllj(r;)i"ESezgﬁzl-iaal N/A No cover amount specified.
Estonia OU Transoil N/A Page not loading
Estonia :Zf\i?;sis;oman Rail N/A No cover amount specified
Estonia Westgate Transport OU  |N/A Page not loading
Finland VR Osakeyhtio (VR Ltd.) |€ 66 M
France CONNEX Cargo France |€45M
France SNCF N/A
France CFTA Cargo €8M
France Europorte 2 € 60 M per incident
France SECO Rail € 45,75 per incident
France xiﬁ;lé;:?gis ort (for- € 45 M per incident
Germany Railion Deutschland AG  [N/A
Greece OSE N/A No reporting by LA
Hungary GYSEV PLC HUF 985 M Real estate in Budapest and Pécs
Hungary MAV Cargo co. LTD HUF 2.958 M Real estate in Budapest and Pécs
CER Central-European
Hungary RailwayTransport, Trading|HUF 150 M
and Service Co.
Hungary Floyd Ltd. HUF 150 M
Hungary MAV Cargo co. Lid. ?Our: mlei'fsfs) M (See 1_;85:3'_::??03 Pécs (total value: HUF
Hungary [/:gv Hajdu Vasutépitd HUF 150 M
Hungary MMV PLC. HUF 150 M
Hungary Train Hungary Ltd. HUF 150 M
Ireland Irish Rail N/A No reporting by LA
Italy Fszil.;ractlon Company N/A Page not loading, but prob. N/A
Italy ;;leltgzosgr';ge"ov'e N/A Page not loading, but prob. N/A
Latvia A/S Baltijas Ekspresis N/A Not published yet
Latvia VAS Latvijas dzelzcels N/A Not published yet
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Actual coverage

Country RU e — Comments
Lithuania Lietuvos Gelezinkelai N/A
Luxembourg itr)\zlitiis,\ljstl):nearleLSEem- €375M Police du Ler rar?g: € 2'5\M Police du 2eme
bourgouis rang: € 10 M Police du 3eme rang: € 37,5 M
Netherlands Railion Nederland N/A Not published yet

Netherlands

Syntus B.V.

€ 10 M per incident,
€ 20 M per year.

Netherlands

ACTS Nederland

N/A

Not published yet

Netherlands

Connex cargo

€ 10 M per incident,
€ 42 per year.

Netherlands

ERS Railways B.V.

€ 10 M per occur-
rence, € 20 M per
year.

Netherlands

Eurailscout Inspection and
Analysis B.V.

€ 10 M per incident
and per year.

Netherlands

Nedtrain B.V.

€ 115 M per inci-
dent and per year.

Netherlands

Nedtrain Consulting B.V.

€ 115 M per inci-
dent and per year.

Netherlands

Noordned Personenver-
voer B.V.

€ 10 M per occur-
rence, € 20 M per
year.

Netherlands

NS Reizigers B.V.

€ 115 M per inci-
dent and per year.

Netherlands

Rail4Chem Benelux B.V.

€ 15 M per occur-
rence, € 30 M per
year.

Netherlands

Rotterdam Rail Feeding
B.V.

€ 10 M per incident
and per year.

Netherlands

Shortlines B.V.

€ 10 M per occur-
rence, € 20 M per
year.

Netherlands

Spitzke Spoorbouw B.V.

€ 10,2 M per inci-
dent and per year.

Netherlands

Thalys Nederland N.V.

€ 115 M per inci-
dent and per year.

Netherlands

Volker Stevin Rail & Traf-
fic B.V.

€ 10 M per occur-
rence, € 20 M per
year.

Norway

Cargonet AS

N/A

Not published yet

Norway

Malmtrafikk AS

N/A

Not published yet
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Actual coverage

ntr R mmen
Country ] taken out Co ents
Chem Trans Logistic HP
Poland S.A. now: CTL Logistics |N/A
S.A
Poland PKP CARGO S.A. N/A
Caminhos de Ferro Por- .
P I N/A N LA
ortuga tugueses, CP / 0 reporting by
Portugal FERTAGUS N/A No reporting by LA
Romania Keolis N/A
. SNTFM ,CFR Marfa” SA
R . " N/A
omania (biggest freight RU) /
Slovak Republic |US Steel, s. r. 0. KoSice  [N/A No reporting by LA
Zeleznicna spolosnost
Slovak Republic |Slovensko, a. s. (ZSSK — [N/A No reporting by LA
Passenger operator)
Slovenia Slovenian Railways N/A Not published yet
Spain Continental Rail S.A. N/A
Infrastructure: € 27,1 M Trains: € 27,1 M
. Third parties: € 27,1 M Third parties (injury
RENFE-
Spain Operadora See comments and death): € 10 M Dangerous cargo: (dam-
age to third parties) € 27,1 M
Infrastructure: € 6 M Trains: € 18 M Third
Spain COMSA Rail Transport See comments parties: € 1,5 M Third parties (injury and
P SA death): € 0,45 M Dangerous cargo: (dam-
age to third parties) € 3 M
Infrastructure: € 6 M Trains: € 18 M Third
. ties: € 1,5 M Third parties (injury and
P TrenSA.  |Seecomments [P
Spain ress Cargo Tren S death): € 0,45 M Dangerous cargo: (dam-
age to third parties) € 3 M
Sweden BK Tag AB N/A
Sweden Green Cargo AB N/A Page not loading, but prob. N/A
. BLS Lotsch hn A .
Switzerland S OtSC. bergbahn AG N/A No data on licenses
Konzernleitung
Switzerland Schweizerische Bunder- N/A No data on licenses
bahnen SBB
. . English Welsh & Scottish
United Kingdom Railway Limited - EWS €223 M
. . Freightliner Heavy Haul
United Kingdom Limited: Freight €223 M
United Kingdom Adv_enza Freight Limited: €223 M
Freight
United Kingdom Advenza Freight Limited: €223 M

Passengers
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Actual coverage

ntr R mmen
Country ] taken out Co ents
United Kingdom Arn_va Trains Wales: €223 M
Freight
United Kingdom Arriva Trains Wales: Pas- €223 M
sengers
United Kingdom c2c Rail Limited: Passen- €223 M
gers
United Kingdom Central Trains Limited: €223 M
Passengers
. . CrossCountry Trains Limi-

K ) 223 M
United Kingdom ted: Freight €223
United Kingdom CrossCountry Trains Limi- €223 M

ted: Passengers
. . Direct Rail Services Lim-
K . ) 223 M
United Kingdom ited: Freight € 223
United Kingdom Plrect Rail Services Lim- €223 M
ited: Passengers
English Welsh & Scottish

United Kingdom |Railway International Lim- [€ 223 M
ited - EWS: Freight
English, Welsh & Scottish

United Kingdom |Railway International Lim- [€ 223 M
ited

United Kingdom Eurostar (UK) Limited: €223 M
Passengers

United Kingdom |Fastline Limited: Freight |€ 223 M

United Kingdom Flrst Capital Connect Lim- €223 M
ited: Passengers

United Kingdom F_|rs_t Great Western Link €223 M
Limited: Freight

United Kingdom F_lrs_t Great Western Link €223 M
Limited: Passengers

United Kingdom F_|rs_t Greater Westem €223 M
Limited: Passengers

United Kingdom Flrs_t Scotrail Limited: €223 M
Freight

United Kingdom First Scotrail Limited: €223 M
Passengers

United Kingdom F_lrs_t/Keolls Transpennlne €223 M
Limited: Freight

United Kingdom F_lrs_t/Keolls Transpennine €223 M
Limited: Passengers

United Kingdom |FM Rail Limited: Freight |€ 223 M




Insurance of Railway Undertakings

91

Actual coverage

Countr R
untry U taken out Comments
United Kingdom FM Rail Limited: Passen- €223 M
gers
United Kingdom Fre!ghtllner Limited: €223 M
Freight
United Kingdom Gatwick Express Limited: €223 M
Passengers
United Kingdom GB_Rallfrelght Limited: €223 M
Freight
. . Great North Eastern Rail-
K o .
United Kingdom way Limited: Freight €223 M
United Kingdom Great_N(_)rth Eastern Rail- €223 M
way Limited: Passengers
. . Great Western Trains
K - .
United Kingdom Company Limited: Freight €223M
Great Western Trains
United Kingdom |Company Limited: Pas- |€ 223 M
sengers
United Kingdom Hull Trains Limited: Pas- €223 M
sengers
London & South Eastern
United Kingdom |Railway Limited: Passen- [€ 223 M
gers
. . London Eastern Railway
U K - ) 223 M
nited Kingdom Limited: Freight €223
United Kingdom L_on_don Eastern Railway €223 M
Limited: Passengers
United Kingdom Mldland _Maln Line Lim- €223 M
ited: Freight
United Kingdom Mldland Main Line Lim- €223 M
ited: Passengers
United Kingdom N_ew Southern Railway €223 M
Limited: Passengers
. . North il Limited:
United Kingdom or_t em Rail Limited €223 M
Freight
. . North il Limited:
United Kingdom orthern Rail Limited €223 M
Passengers
. . Rail Express Systems
U K o . 223 M
nited Kingdom Limited: Freight €223
. . Rail E
United Kingdom _al_ Xpress Systems €223 M
Limited: Passengers
. . ilverlink Trai i
United Kingdom Silverlink Train Services €223 M

Limited: Passengers
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Actual coverage

Countr R
untry U taken out Comments
. . hE i im-
United Kingdom Sout astern Trains Lim €223 M
ited: Passengers
. . South West Trains Lim-
K . .

United Kingdom ited: Freight €223 M
United Kingdom South West Trains Lim- 1,5,
ited: Passengers
United Kingdom |1 e Chiltern Railway €223 M

Company: Passengers
West Anglia Great North-
United Kingdom |ern Railway Limited: €223 M
Freight
. . West Coast Railway
K - .
United Kingdom Company Limited: Freight €223M
West Coast Railway
United Kingdom |Company Limited: Pas- |€ 223 M
sengers
United Kingdom West Cgast Trains Lim- €223 M
ited: Freight
United Kingdom West Coast Trains Lim- €223 M

ited: Passengers





<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (None)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (Euroscale Coated v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.5
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails true
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /SyntheticBoldness 1.00
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
    /Arial-Black
    /Arial-BlackItalic
    /Arial-BoldItalicMT
    /Arial-BoldMT
    /Arial-ItalicMT
    /ArialMT
    /ArialNarrow
    /ArialNarrow-Bold
    /ArialNarrow-BoldItalic
    /ArialNarrow-Italic
    /ArialUnicodeMS
    /CenturyGothic
    /CenturyGothic-Bold
    /CenturyGothic-BoldItalic
    /CenturyGothic-Italic
    /CourierNewPS-BoldItalicMT
    /CourierNewPS-BoldMT
    /CourierNewPS-ItalicMT
    /CourierNewPSMT
    /Georgia
    /Georgia-Bold
    /Georgia-BoldItalic
    /Georgia-Italic
    /Impact
    /LucidaConsole
    /Tahoma
    /Tahoma-Bold
    /TimesNewRomanMT-ExtraBold
    /TimesNewRomanPS-BoldItalicMT
    /TimesNewRomanPS-BoldMT
    /TimesNewRomanPS-ItalicMT
    /TimesNewRomanPSMT
    /Trebuchet-BoldItalic
    /TrebuchetMS
    /TrebuchetMS-Bold
    /TrebuchetMS-Italic
    /Verdana
    /Verdana-Bold
    /Verdana-BoldItalic
    /Verdana-Italic
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.40
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Average
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.40
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Average
  /MonoImageResolution 300
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects true
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /Description <<
    /JPN <FEFF3053306e8a2d5b9a306f300130d330b830cd30b9658766f8306e8868793a304a3088307353705237306b90693057305f00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /FRA <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /KOR <FEFFc5c5bb34c6a90020bb38c11cb97c0020ac80d1a0d558ace00020c778c1c4d558b2940020b3700020c801d569d55c00200050004400460020bb38c11cb97c0020b9ccb4e4b824ba740020c7740020c124c815c7440020c0acc6a9d558c2edc2dcc624002e0020c7740020c124c815c7440020c0acc6a9d558c5ec0020b9ccb4e000200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /CHS <FEFF4f7f75288fd94e9b8bbe7f6e521b5efa76840020005000440046002065876863ff0c9002540875284e8e55464e1a65876863ff0c53ef4ee553ef9760573067e5770b548c6253537030028be5002000500044004600206587686353ef4ee54f7f752800200020004100630072006f00620061007400204e0e002000520065006100640065007200200035002e00300020548c66f49ad87248672c62535f003002>
    /CHT <FEFF4f7f752890194e9b8a2d5b9a5efa7acb76840020005000440046002065874ef69069752865bc6aa28996548c521753705546696d65874ef63002005000440046002065874ef653ef4ee54f7f75280020004100630072006f0062006100740020548c002000520065006100640065007200200035002e0030002053ca66f465b07248672c4f86958b555f3002>
    /ENU <>
  >>
>> setdistillerparams
<<
  /HWResolution [300 300]
  /PageSize [595.276 841.890]
>> setpagedevice


