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1.2

1.3

INTRODUCTION

This document provides the case studies which we badertaken of the complaint
handling and enforcement processes, and the praeedar passengers to obtain
redress, in 15 Member States.

The case studies are based on:

* interviews with, and written submissions provideg Istakeholders listed in
section 2 of the main report (the National EnforeamBodies and, in many
States, also airlines and consumer representatives)

* our analysis of documents, national laws and reéguis applying in the case
study States, where we have been able to obtaimntfioirmation.

In most cases, this document is based on detaifedmation provided by all relevant
stakeholders. However, in the case of Portugaftetheere a number of outstanding
guestions to the NEB, INAC, to which we were noteatp obtain unambiguous
responses within the timescale for the study. Iriq@dar, the information we have
been provided with relating to the circumstancesleunwhich sanctions may be
imposed appears to be contradictory. We soughtlaofic this issue but without

success.
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2.1

2.2

2.3

2.4

2.5

2.6

DENMARK
The National Enforcement Body

The National Enforcement Body (NEB) for DenmarlStatens Luftfartsveesen (SLV),
the Danish civil aviation authority. It is respdnisi for both enforcement and
complaint handling.

SLV is a government enterprise which reports to khaistry of Transport and
Energy. It is the aviation regulator in Denmark, tre Faeroe Islands and in
Greenland, with all civil aviation regulatory fumais integrated within a single
specialist body. Its functions include:

» safety regulation;

*  security regulation;

e airspace regulation; and

e economic and performance regulation.

The framework in which SLV operates is set out oy Danish Air Navigation Act,
which authorises the Ministry of Transport and Eyeto lay down specified
regulations for civil aviation. This authority hbgen delegated to SLV, through the
consolidated Air Navigation Act no. 731 of 21 J@97.

SLV sets flight safety standards for civil aviatiand supervises compliance with the
standards for commercial and private operatorsivih aviation. It aims to create a

framework in which air traffic can operate as satehd efficiently as possible, for the
benefit both of passengers and of society. It inédly independent of the airline

industry, although by its nature it works closelghnairlines.

Resources available

SLV stated that there are two members of staffiwithe legal department who work
on the Regulation, who are able to call on the gigeeof technical and operational
colleagues when required. This is equivalent toTEd-within the legal department,
plus 0.5 FTE for technical and operational asscg#and administrative support.

Legal basis of complaint handling and enforcement

The enforcement regime is defined in the Articldgal and 149(11) of the Air
Navigation Act (see 2.3). This sets out sanctioms lfreaches of the Regulation:
potentially unlimited fines, or a prison sentenfaip to 4 months. To impose a fine,
SLV passes a case of repeated infringement to tleseBution Service and
recommends that they institute proceedings to im@ofine. Before a case is passed
over, the carrier must have been given the oppitytio respond. The Prosecution
Service then decides whether or not to start pitings. If they do, the case is brought
before a criminal court where the evidence is meei and a judge decides the level
of any fine. There are no guidelines set out in tawwhat is an appropriate level to
impose, and as no fines have yet been imposeaweédt which they would be set is
unknown. Any fines imposed are paid to the Prosecervice, and non-payment is
a criminal violation. Airlines may appeal any finiesposed, and would pay the fine
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2.7

2.8

2.9

2.10

2.11

only after it had been confirmed; we requestedrinfdion on the appeals process
from SLV but as no procedure for imposing fines kat been followed SLV was
unable to provide it.

Any sanction could only be imposed through a crahprocess, which may mean that
the standard of evidence and proof required woeldhigher than for an equivalent
administrative sanction. SLV did not believe thaistwould be a problem: its view

was that the collated evaluations with which thréire had failed to comply would be

sufficient evidence. There is no due diligence dedeequivalent to that in the UK.

Complaint and enforcement statistics
Complaints

SLV received 319 complaints relating to the Regoifatn 2008. This was 5% more
than in 2007, but significantly less than in thigidh period from February 2005 to the
end of 2006, when SLV received 931 complaints (emjaint to 498 annually). The
number of complaints has declined markedly in 2088wn to 164 complaints
received by September (equivalent to 219 annuallifls may partly be due to the
decline in passenger traffic at Danish airports thuthe economic situation.

As illustrated in Figure 2.1 below, the majority tbe 166 valid complaints received
by SLV in 2008 related to flight cancellations.

FIGURE 2.1 TYPES OF COMPLAINTS RECEIVED DURING 2008: DENMARK

Other
1%

Delay
25%

Denied boarding

10% Cancellation

64%

Source: SDG analysis of data provided by SLV

SLV handled 52% of the complaints that it receinied2008. Of the remaining
complaints, 30% were passed to other NEBs and 188 vejected as invalid under
the Regulation (i.e. there was nwima facie case of non-compliance with the
Regulation).

Figure 2.2 shows the results of the complaints Wwkiere taken up by SLV. In half of
cases, the decision found in favour of the airtind the passenger did not receive any
reimbursement. In 40% of cases, the decision fanrfdvour of the passenger, who
received the full value of their claim, and in 1@8& carrier paid some amount to the

12
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passenger. These results relate to cases in wdcpassenger provided the required
information, and exclude 42 complaints where thieynit.

FIGURE 2.2 STATUS OF COMPLAINTS RECEIVED DURING 2008: DENMA RK

Decision in favour of
passenger
40%
Decision in favour of
airline
50%

Decision partially in
favour of passenger
10%

Source: SDG analysis of data provided by SLV

Enforcement

2.12 There has been no prosecution in Denmark to datenda-compliance with the
Regulation.

The complaint handling and enforcement process

2.13 The SLV complaint handling and enforcement processimmarised in Figure 16.3
below.
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2.14

2.15

FIGURE 2.3 COMPLAINT HANDLING AND ENFORCEMENT PROCESS: DENM ARK

SLV receives complaint (from
passenger or other NEB)

v

Does complaint appear to be
within scope of Regulation?

l

If NO — SLV writes to
passenger explaining why it
will not take action

If YES — has passenger If NO — instruct passengerto | _ .
contacted airline? do so

If YES - SLV registers
complaint in database

!

SLV reviews whether competent
to handle complaint

If NO — SLV forwards to NEB,
and writes to passenger
explaining what it has done

v
If YES — SLV writes to
passenger to inform them that it If airline does not reply within 6 If airline response
is investigating, and writes to weeks, SLV sends up to 2 —> satisfactory, case
airline requesting information reminders (6 weeks each) closed

v

If still no reply, assume version
of passenger is correct

SLV evaluates evidence, makes | __ | Seek advice from operational
decision colleagues if necessary

!

Decision sent to passenger and
to airline, where appropriate
instructing airline to pay

If airline response
satisfactory, case closed

If airline response not Passenger may take legal

action through civil court.

satisfactory, no further action
taken on individual case

If SLV considers systematic /
flagrant non-compliance, puts | ___ | Police decide whether to take
together evidence and passes case to criminal court
case to police T

v
Judge decides outcome of
case, and may impose a fine

The complaint handling process undertaken by SLVely similar to the complaint
handling process undertaken by NEBs in other Men8iates, but the analysis of
complaints appears to be more thorough . Complamgtsiccepted and responded to in
Danish and other Scandinavian languages, Englisth,sametimes German. In the
event that an airline fails to comply with SLV’sadwation, SLV has no powers to
force an airline to pay the passenger, but mayidensanctions if there is evidence of
systematic or flagrant non-compliance. So far rédi have always complied with
SLV'’s evaluations.

Time taken to resolve complaints

SLV informed us that complaints typically take 2 ntits to be resolved: the
complaint is registered and sent to the airline a@drately; the airline has 6 weeks to
respond; SLV take 3-4 weeks to evaluate the evelamd make a decision. SLV has
found that airlines need to be allowed 6 weeksatiher information, documentation
and other required data. When the airline failsegpond, it may take more than 2
months to resolve the complaint; SLV said that Ereish airlines tend to respond
within the timescales given, but it has had prolslemith low cost carriers. SLV did

not have any statistics available on duration wéstigations.

14
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2.16

2.17

2.18

2.19

2.20

Claims of extraordinary circumstances

SLV investigates all claims of extraordinary circstances, assessing for each case
whether or not it is reasonable to expect an airtm pay compensation. It requests
technical information from airlines, including at rainimum technical logs, but
depending on the individual case may also requashdr additional information,
including: technical logs, the minimum equipmendt,limeteorological logs, and
ground-handling information (to prove e.g. prowsiaf care or re-routing). SLV then
examines the details of the case. It may consfdeexample, the location where the
incident occurred and the weather conditions at|teation; if a spare part was
required, what was it and could the airline reabbnhave been expected to have such
a part; if the airline did not have a spare pladfid, it try to arrange the lease of
another.

Since SLV was already assessing technical probfem&hether they were unusual,

and rejecting many as not being extraordinaryréieent ruling on technical problems

by the ECJ has had less effect than in some otlenbddr States. The main change
has been that technical problems discovered dwuimgircraft's planned technical

check are now never considered to be extraordioacymstances. SLV has not re-
opened old cases on its own initiative, but hasdonpassenger request.

Response issued to the passenger

SLV provides individual evaluations for each pagsenwhich are non-binding. Each
evaluation is an individual investigation basedtlom circumstances of the particular
case, and is intended to be suitable for use ae®ew®e in a court case. The evaluation
sets out the passenger’s complaint, the evidermadad by the airline, a summary of
the relevant articles of the Regulation, and arlamation of the decision that SLV has
made along with any amount owed by the airlineh® passenger. If appropriate, it
also writes separately to the airline to instriietnb to pay what is owed. The decisions
are based on what the passenger was entitled depémdent of what actually
occurred: for example, if a passenger slept indinport but was entitled to hotel
accommodation, SLV’s decision will include the cofh hotel.

If an airline failed to comply with the evaluatiom,could in theory be used by the
passenger in a civil court case. However, if thdinei had failed to provide
information that was required, then the passengeidvgo to court with incomplete
knowledge of the case and this would present afaskhe passenger. Therefore, to
minimise the need for court actions, SLV focusesdalogue and mediation with
airlines, and airlines have complied with all dears so far.

Circumstances under which sanctions are imposed

SLV's policy is to consider imposition of sanctioimsthe event of systematic non-
compliance with the findings of its evaluations. fao airlines have complied with
evaluations, and SLV has not seen a need to inmgarsgions.

SLV informed us that in principle it would be aldeimpose fines on an airline which
consistently violated the Regulation even if it aj provided redress when a case
was investigated.
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2.22

2.23

2.24

2.25

2.26

2.27

Imposition of sanctions on carriers not based in the Member State

SLV informed us that imposing fines on non-nationatriers would not present a
problem, as any company operating within Denmantesponsible to Danish courts.
SLV was unable to provide information on the precks providing notification of
prosecution, as this was outside its experienceV $hay pass a case to the
Prosecution Service regarding any airline. If tloeirt imposes a fine, it is then the
Prosecution Service’s responsibility to inform tha#line and collect the fine.
However, as no sanctions have been imposed to ttasehas not been tested in
practice.

Collection of sanctions

Any fine would be collected by the Prosecution 8erythen passed to the Treasury.
Non-payment would be a criminal violation. SLV wasable to provide information
on the powers available to the Prosecution Seteiamllect fines, as this was outside
its experience.

Publication of information

SLV does not publish statistics on complaints nesebi Sanctions would not be
published by SLV, but as they would be imposedughoa public court any journalist
would be able to report on them.

Other activities undertaken by the NEB

SLV has not so far believed it necessary to cauatyimspections of airports, but will
do if it becomes necessary. Where possible SLV taiais a dialogue with airlines. In
particular, it has a very good relationship withSSALV believes that good dialogue
is the best route to a positive outcome for thes@ager: since SLV has no method of
legally requiring airlines to provide redress tosgengers, it considers that a
negotiated restitution is more beneficial than aal@ation against the airline which
the passenger has to pursue themselves in cowtirBbormed us that this approach
has been successful so far, with all airlines paytine amounts set out in SLV
decisions.

Work with other organisations

SLV forwards complaints to other NEBs if there ispdma facie case of non-
compliance but the incident occurred in another MemState. Beyond the twice
yearly joint meetings arranged by the Commissibrhais some contact with other
NEBs but handles most complaints internally. Whandting difficult and complex

cases it has occasionally sought guidance fromCibiamission, and will consider
contacting other NEBs if appropriate.

SLV informed us that it has not needed to contagtEBCCs, or to make any use of the
CPC network.

16

= steer davies gleave



Final report

2.28

2.29

2.30

2.31

2.32

Alternative means for passengers to obtain redress

Passengers are also able to use the Consumer GatsEaard, however its decisions
are not legally binding, and as SLV already undetasome mediation with airlines,
the Board would not provide much in addition to 818/ complaint handling process.
Claims to the Board must be over 800 DKK (€107)value, and the fee for the
process is 160 DKK (€21). Complaints are handledufh written correspondence
only, and we were informed by the Danish Consun@Cil that cases typically took
6 months to be heard,; this is significantly lontiean complaints submitted to SLV.

A small claims court procedure has recently be¢sbéshed in Denmark. It considers
claims under 50,000 DKK (€6,690). The procedureesy similar to normal courts;
however, neither party needs to be represented lawyer as the judge has a more
active part in the case and will give the partiaglgnce when necessary. The cost is
less than the normal courts, and since no lawyerpiesent the passenger could not
be held liable for costs. As the procedure is newvexact timescale can be given, but
the intention is for the process to be quicker thamvil court case. The civil court is
also available to passengers; however the legas adscivil cases would be very
expensive relative to the likely sums in disputkir@s in both courts have a statute of
limitations of 3-5 years, depending on the case.

The European small claims procedure does not applyenmark, as in accordance
with Articles 1 and 2 of the ‘Protocol on the pasit of Denmark’ annexed to the
Treaty, Denmark does not participate in this figld@ommunity policy-making.

Issues with complaint handling and enforcement in t he Denmark
The ability to impose dissuasive sanctions

The key problem with the complaint handling andoecément regime in Denmark is
that SLV policy is to impose sanctions only when arline consistently fails to
comply with evaluations. This means that sanctiwasld not be imposed on airlines
which consistently violate the Regulation but rgctany non-compliances on
investigation by SLV. An airline with a policy ofon-compliance except when
investigated would only provide redress to passengého brought complaints to
SLV, which is likely to be a small proportion ofgs#ngers. If there is no sanction for
such behaviour, there is no economic incentivectopy in all cases. The sanctions
policy would therefore not be dissuasive.

A further issue is that sanctions would only be asgd under criminal law. The
disadvantage is that the process appears to béhjerfgst a case is put together by
SLV and passed to the Prosecution Service, whaldeghether to prosecute; if they
prosecute then a criminal case waits to be heard hydge, who makes the final
decision on whether to impose any fines and thel latvwhich they are set. Although
the fines would be imposed under criminal law armul therefore require a high
standard of proof, SLV believes that the list oélerations with which the airline had
failed to comply would be sufficient. There is needdiligence defence, as in the UK.
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2.33

2.34

2.35

2.36

2.37

A secondary issue is that to date no sanctions haga imposed, so the process for
imposing sanctions on carriers has not yet beetedeshere may therefore be
difficulties which have not as yet come to light.

Counter to these problems, a strength of the reggntieat the courts have unlimited
fines available. This would allow any fines whictene imposed to be set at a
sufficiently high level to dissuade an individuaimcompliant airline from violating
the Regulation, also encouraging other airlinesotoply.

Ability to force airlines to compensate passengers

Although SLV investigates cases and makes a decssting out any amounts owed
by the airline to the passenger, it has no legalgodo force a carrier to pay. A carrier
could be prosecuted if it consistently refuseddmply with SLV decisions, but this
does not help the passenger and the only optiatabl@ato the passenger is to pursue
a civil court case. To date this has not been blpno, as airlines have complied with
all decisions; if an airline changed policy andussfd to cooperate with decisions, this
could become an issue.

Conclusions
Denmark has a very good system for handling comggai

» all complaints are investigated, when necessaspine technical depth;

 SLV focuses on obtaining restitution for passengarsl passengers are kept
informed of progress on the complaint;

» timescales for handling complaints are good redativ other NEBs, and SLV
informed us that after some overloading in thaahigears it is now sufficiently
resourced;

* SLV has good relationships with key airlines angd baen able to use these to
speed up the handling of many cases; and

» although SLV decisions are not legally binding, date they have all been
complied with and this may be evidence that theahof criminal sanctions is
taken seriously by airlines.

The sanctions regime has advantages compared ® athrer States, particularly that
unlimited fines are available and that SLV is ablémpose sanctions on non-national
carriers. However, to date, no sanctions have been imp&ed's policy is only to
impose sanctions on airlines which do not rectifp1tompliances after investigation,
which means that there is not a clear economimiinato comply in all cases, and so
the sanctions regime may not be dissuasive asreeghy Article 16(3). However, in
principle, sanctions could be imposed on a cambich consistently violated the
Regulation even if it provided redress in the cagaish were investigated.

SWOT analysis

! Note that since no sanctions have been imposedté this has not been tested in practice.

18
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2.38 A SWOT analysis of the complaint handling and ecdéonent processes in Denmark is

provided below.

TABLE 2.1 SWOT ANALYSIS: DENMARK

Strengths

Adequate resources available to SLV to handle complaints
All complaints investigated

Technical/operational expertise available to SLV to investigate
complaints

Complaints resolved in acceptable timescale

Evaluations sent to passengers are clear and thorough

Good relationships between SLV and some key airlines

All decisions complied with to date, despite being non-binding
Unlimited fines available

Weaknesses

Although in principle it is possible for SLV to impose sanctions
for non-compliance if the airline rectifies the breach during
investigation, SLV policy is to consider sanctions only for failure
to comply with evaluations, and as such is not dissuasive

If an airline refuses to comply with a decision, SLV has no legal
power to compel them to do so; however this has not been an
issue to date

The alternative dispute resolution process offers little in addition
to the NEB process and takes longer to resolve complaints

No inspections are carried out by SLV to verify compliance

Opportunities

The limitation on imposition of sanctions for violations which are
rectified is a policy rather than legal issue, and therefore in
principle could be resolved relatively easily

SLV could undertake inspections of airports

Threats

None identified
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3.1

3.2

3.3

3.4

3.5

3.6

FRANCE
The National Enforcement Body

In France, complaint handling and enforcement é&s réssponsibility of DGAC, the
French CAA, which has been designated to enforedrergulation.

The DGAC is a government administration, part of Ministry of Ecology and
Sustainable Development. It is responsible forpaice policy and safety regulation. It
also manages air traffic, defines and enforceslaéigns applicable to French airports
and airlines. Part of the role of the DGAC is tofoece legislation relating to
passenger rights. The DGAC is independent fromatiation industry although it
does work closely with airlines on a day-to-dayikas

Resources available

The DGAC states that it has on average 5.5 FTHEBwtaking on issues relating to
passenger rights, including the Regulation, bub #laggage disputes, flight safety,
PRM issues and others. The DGAC was unable to ¢eosi better estimate of the
exact FTE working specifically on the Regulation arsplit of time spent on the
Regulation; we understand there is no one whoeésifipally dedicated to this matter.
When required, the passenger rights team can as® on other specialist expertise
within the DGAC.

Legal basis of complaint handling and enforcement

DGAC has been appointed as the French NEB, sineeetitry into force of the
Regulation, but only the publication in May 2007 aodecree amending the French
Civil Aviation Code has there been sufficient legaisis for enforcementArticle
330-20 of the Civil Aviation Code, as amended lig ecree, entitles the Minister of
Civil Aviation to impose sanctions on carriers foon-compliance with the
Regulation, further to consultation with the CiviAviation Administrative
Commission (Commission Administrative de I'Aviati@ivile - CAAC), an industry
body made of DGAC, airlines airports and consunegresentatives. DGAC is not
able to impose sanctions itself.

Furthermore, internal changes made to DGAC in 2098 (Order of 9 July 2008)
have clarified which precise part of DGAC is oféity responsible for handling
passenger complaints.

There were no CAAC hearings before 2008, as it diffgcult to find appropriate
individuals to form the CAAC and in particular tmd a President. The individuals
need to have an appropriate professional profitetheir role with CAAC is unpaid.
Further delay can be anticipated when their mandsgpéres or if their role changes
and they have to cease being members of the CAAC.

2 Decree 2007-863 of 14 May 2007, modifying varipasts of the Civil Aviation Code — Article 6
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3.7 Once DGAC is satisfied that the Regulation was dred, and after a discussion of
the dossier with the CAAC, CAAC recommends sanstimnthe Minister in charge of
Civil Aviation who decides whether or not to follaive advice of the CAAC and also
decides on the amount of the sanctions to be ingpose

3.8 The maximum level of sanction defined in the Cikitiation Code is €7,500 per
“failing”, however there is no definition of what failing is. Hence in some cases
sanctions have been imposed on a per passengsi(bbashot to the maximum level)
and in other cases per flight. The maximum amowant loe doubled in the case of
persistent behaviour within a year.

Complaint and enforcement statistics

Complaints

3.9 In 2008, DGAC received approximately 4,000 comghkion all passenger rights
issues and estimates that 80-90% relate to thel&emu In 2009, the number of
complaints seems to be stable, which could pasiyglbe to the decline in passenger
traffic at French airports due to the economic aittn. DGAC only receives
complaints from passengers who are aware of thglts and believes that most
passengers will not complain.

3.10 No detailed statistics on complaint handling werevigled by DGAC as it is moving
its databases to a different IT platform and waablanto submit numbers in time for
this report, but DGAC estimated that a vast majodf complaints cover flight
cancellations, with 7% on denied boarding.

3.11 DGAC estimates that 90-95% of complaints it receisee correctly sent to it. On its
website, DGAC provides a sorting tree so that thespnger can understand where
their complaint should be directed to, and wheD@AC is competent.
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3.12

3.13

3.14

FIGURE 3.1 DGAC SORTING TREE

Have you checked the website about detailed passenger rights | No
and do you wish to complain? ihanidvod |
Yes
Is your complain about a denied boarding, delay or cancellation Is your complain about a H[]::>
issue? luggage issue?
lves
Yes Complain needs to be followed up with
Was your flight part of a package (inc. hotel, car rental etc)? I—» the travel agency and/or the French
lN o Ministry of Tourism
Where was the airport of departure?
On French In EEA + In third In other third
territory Switzerland countries with countries (inc.
(France passenger French
and DOM) rights legislation Overseas
Territories)

!

DGAC can Need to
help! contact
Download relevant
complain NBE
form (details
provided)

\—l

Where was the airport of arrival?

On French In EEA + In other third
territory Switzerland | countries (inc.
(France French

and DOM) Overseas

Territories)

Was the Was the
__| operating operating

No| carrier from || carrier from
the EC? the EC?

lYes Yes
DGAC can Need to

help! contact
Download relevant
complain NBE
form (details
provided)

Source: SDG analysis of data provided on DGAC website

Enforcement

DGAC stated that there has been two CAAC hearing=es2008 (since it has been
possible to impose sanctions). The first hearingulted in four sanctions being
imposed on airlines (ranging from €800 to €22,50M)e second hearing occurred in
April 2009, but sanctions were only communicatedittines in September, a delay
that DGAC attributes to a legal issue, and inforamaion these sanctions was not
available. In the future DGAC believes this intérwél be reduced. The next hearing
of CAAC is scheduled for November 2009.

The complaint handling and enforcement process

The French complaint handling and enforcement m®&esummarised in Figure 16.3
below. Complaint handling is undertaken by DGACn@&imn handling is undertaken

by CAAC and the Minister in charge of Civil Aviatiand enforcement is undertaken
by the Ministry of Finance.

The process starts when a passenger complains ACDGKter investigation, DGAC
decides whether the complaint is valid. If it doed believe that there has been an
infringement, then the case is dropped and thespagss is informed.
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3.15

3.16

3.17

3.18

If DGAC believes that there was an infringementisgues a legal notice (“Procés
Verbal de manquement”) in order to notify the aglito compensate the passenger
within one month. If the airline compensates thespager within the month, the case
is closed. After the month, the airline is refertgdDGAC to a CAAC hearing. This
occurs even if the airline decides to compensag#ssenger at the last minute before
the hearing. At the CAAC hearing, the defendadinaiiis invited to justify its actions.
Up to this point, all airlines referred to the CA/A&Biended or sent a representative.

DGAC stated that issuing the legal notice has pr@vgood tool, with more than 78%
adequate response from the airlines in 2008.

DGAC and CAAC have no other powers to force thénairto pay compensation to

the passenger. Therefore, if the carrier does aptcompensation in accordance with
the ‘Proces Verbal’ notice, the only way for thesgenger to claim compensation is
via the courts.

FIGURE 3.2 COMPLAINT HANDLING AND ENFORCEMENT PROCESS: FRA NCE

DGAC receives complaint (from
passenger or other NEB)

IF NOT VALID — DGAC informs

DGAC checks complaint validity |—» e G L ST

v

IF VALID — DGAC writes to
airline and record complain on
database. DGAC also
acknowledges complaint to
passenger and ask for further
information if necessary

v

If airlines does not reply, DGAC
sends 1 reminder (over 8 weeks ———'|
maximum)

If airline still does not reply

DGAC reviews if airline
response is adequate and
arbitrates

IF AIRLINE IS RIGHT - case is

closed and passenger is
informed

v

IF AIRLINE IS WRONG —
DGAC issues a legal note to
airline with 1 month to
compensate passenger

IF NOT — Airline is referred to a
CAAC hearing

'

v

If airline compensates
passenger within a month,
case is closed

CAAC recommends or not

sanctions to Minister in charge
of Civil Aviation

I

IF AIRLINE IS WRONG -
Minister in charge of Civil
Aviation decides on sanctions
and amount (but does not mean
passenger is compensated)

Airline may decide to appeal in

IF AIRLINE IS RIGHT - case is
closed

front of an administrative court

|

Sanction fine recovery process |

DGAC believes that low-cost airlines in particulaave been trying to avoid
compensating passengers fully, for example in tee of cancellations offering to
pay passenger accommodation costs but not offahiegadditional compensation
stated in the Regulation.
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3.19

3.20

3.21

3.22

3.23

3.24

3.25

Time taken to resolve complaints

DGAC was unable to inform us of the average lengftthe complaint handling
process as it depends on case complexity, DGACI stadilability including
interference from other passenger rights issuesetisas the time a passenger or an
airline may take to come back to DGAC if more imf@tion was requested. It seems
that the staffing resources of DGAC are not su#fitito avoid a backlog of
complaints. We understand the process to be maehsureonths rather than weeks.

The process to impose sanctions is slow, partlplse there are relatively few CAAC
hearings. Since the CAAC role became effectiveeteve only been two hearings,
one in November 2008 and one in April 2009. Theranir process for imposing a
sanction after CAAC has made a recommendationsis slow: in August 2009 for

instance, the airlines that had been recommendeshfictions by the CAAC still had

not been officially informed. DGAC believes thesee deething problems which

should be resolved soon.

Claims of extraordinary circumstances

Every time airlines claim extraordinary circumstes@s justification for not paying
compensation, DGAC will request details in ordeasgsess if it believes the carrier's
claim to be true or justified. If necessary, DGA@ wheck log books, weather reports
or other technical reports from the airline fortamee. This can involve significant
effort, including use of operational/technical estige within DGAC.

DGAC approach to extraordinary circumstances ifiréd of all encourage airlines in
their safety duty. For instance if an airline cdseeflight for technical reasons linked
to security or for meteorological reasons, then [GAs likely to approve
extraordinary circumstances for this particulagtti However, if subsequent flights
(with or without the same aircraft) are cancelladdisrupted as a result of the
cancellation of the original flight, DGAC will noaccept claims of exceptional
circumstances, as it believes the operator isnfailn its duty to ensure adequate
operational cover. This means that if an Air Framaris-Montpellier flight was
cancelled due to a mechanical failure in Paris, @GAould accept extraordinary
circumstances (provided they were justified by éiéne) for the outward flight but
not the return Montpellier-Paris flight, even thaugis would inevitably be cancelled
as a consequence.

In the case of denied boarding, DGAC also investgjavhere this is attributed to
reasons other than overbooking (such as lack afuede documentation or late arrival
at check-in); however, DGAC finds that this cardifcult to prove.

The communication channels between DGAC and thmesrit most often requests
details from are now well established. DGAC stathdt it now almost always
receives information when requested, regardlesheohationality or business model
of the airline.

The consumer organisation UFC-Que choisir toldhag they regretted that DGAC
does not publish a list of what they see as exaegticircumstances.
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3.26

3.27

3.28

3.29

3.30

3.31

3.32

Response issued to the passenger

When DGAC decides that there is a prima facie ohsa infringement and therefore
it will investigate a complaint, it informs the pasiger that it is doing so. After review
of the circumstances and discussion with the cafd&AC informs the passenger of
the outcome, and of DGAC’s own opinion of the case.

In the case of a negative outcome where a caefeses to compensate a passenger
after DGAC mediation (before the case is refereethe CAAC by DGAC), DGAC
informs the passenger that their only remainingsimilgy for compensation is the
civil courts, and DGAC would be happy to be kegbimed of the outcome. In this
case DGAC provides the passenger with a copy ofctireespondence between
DGAC and the airline, as well as DGAC’s own opindairthe case.

All communications with passengers are in Frendamiess of the language of initial
contact from the passenger. We have been showpyaofdhe standard letter sent to
the passenger in the event of failure of the memfidietween DGAC and the carrier.
We found this to be written in rather complex legaknch which it might be
challenging for a non-native speaker to understand.

Circumstances under which sanctions are imposed

CAAC recommends sanctions where there is enouglerge as collected by DGAC
that the carrier did not follow the Regulation. €asire only referred to CAAC when
the carrier does not compensate the passengertladténtervention of DGAC. The
ultimate decision on imposition of sanctions is magl the Minister of Civil Aviation.

Imposition of sanctions on carriers not based in the Member State

There are no specific difficulties in France reigtito imposition of sanctions on
carriers not based in the Member State. The ‘Pruegbal’ notice is usually sent by
registered mail requiring a proof of delivery. Fasuntries such as the UK where
registered mail does not work in the same way aad& (where the sender receives a
copy of the proof of delivery), a copy is also sémectly to the airline by fax. This is
considered sufficient and sanctions have been ietpos foreign carriers.

Collection of sanctions

Under French administrative rules, it is not paftMGAC’'s role to ensure the

collection of sanctions. Once a sanction has bsswed, it is recovered by a public
accountant (‘comptable public’) working for the N&try of Finance, which has

access to a variety of tools to recover the fineisInot normal practice for the

accountant to inform DGAC on the recovery of thacs@ans or the length of time

taken. DGAC would only be informed of the outcomel alate of the collection if the

accountant was unable to recover the sanctiongri&ance if the airline was unable
to pay or no address could be found).

The process for collection of sanctions is the séoneall airlines whether French,
from other Member States or elsewhere.

Publication of information
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3.33

3.34

3.35

3.36

3.37

3.38

3.39

3.40

DGAC does not publish statistics for complaintsereed or any other information
about its action related to the Regulation.

Other activities undertaken by the NEB

DGAC does not undertake airport inspections in oreverify compliance with
Articles 14(1) and 14(2).

DGAC believes it has an advisory role on the cdrrmeplementation of the
Regulation. Thus, DGAC organises regular meetingh the airlines in order to
remind them of their duties under the Regulation.phrticular, there have been
discussions about the interpretation of the Q&A woent. In 2008 for instance,
DGAC organised 6 meetings with the airlines (lovstcand charter included) and
states that it is always happy to meet at a c&riequest in order to clarify their
interpretation of the Regulation.

Work with other organisations

Complains that should be handled by other EuropaRs are forwarded by post by
DGAC with a very succinct summary in English of twamplaint.

DGAC does not work on a regular basis with the BG&®work or the CPC network,
although some passenger complaints get forwardBd@#C from the ECCs.

DGAC believes that the legitimacy of ECC centresnasliators with airlines is lower
than the NEBs' appointed to enforce the RegulatidRC Network is perceived by
DGAC as being an unnecessarily complex networkaanslch is not used.

Alternative means for passengers to obtain redress

The French judicial system has a small claims teacklable, which is intended to be
a quick way of resolving a dispute where the amasitéss than €4,000. Claims can
be brought to the “Juge de Proximité” within 2 yeafter the last exchange of letters
with the airline. There are no charges payableaitmyta claim through this system and
the use of a lawyer is not compulsory.

There are a number of issues with the “Juge deifdi@X procedure in France:

 The ‘Juges de Proximité’ are part-time legal expdlawyers, barristers, law
professors, retired law experts, retired senioicpadfficers, etc) appointed for 7
years. Both DGAC and airlines operating in Frandermed us that the judges
do not always make their decisions in accordandk thie Regulation, because
they are not properly informed about what the Ratiph requires. Decisions
vary between individual judges and inaccurate dmutis can subsequently be
used as a precedent by other judges.

» Despite the significant flaws in the system, und®st circumstances it is not
possible to appeal decisions. The only possibleapgould be a review in the
Court of Cassation of the legal processes followatther than the outcome of the
court. In this case a specially qualified lawyered® to be employed at a
minimum cost of €3,000.
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3.41

3.42

3.43

3.44

3.45

3.46

* Claimants can be ordered to pay the legal costthefairline if their case is
dismissed, although according to the consumer asgaon UFC-Que choisir this
is rare.

* UFC-Que choisir also stated that the burden optbef in this court lies with the
claimant, even though Article 5 states that it @ the carrier to prove
extraordinary circumstances and that the passemnges informed of a
cancellation. Due to the nature of the claims,dhly proof usually available is
from the airline or DGAC. Most passengers have reams of obtaining this
directly from the airline, so the only evidence gelly available in court is what
has been provided by DGAC to the passenger.

For claims over €4,000 but less than €10,000, @ais need to go through the
Tribunal d’Instance. Use of a lawyer is not compaysand there are no charges
payable. In this case, appeals are possible. Therkdblem is that there is currently a
bottleneck in the French justice system particylatl the Tribunal d’Instance and
Tribunal de Grande Instance levels.

There is no alternative dispute resolution prodessair transport claims in France.
Issues with complaint handling and enforcement in F rance
The ability to impose dissuasive sanctions

The sanctions currently imposed in France do npeapto be enough to be really
dissuasive and encourage the carriers to fulfir thieligations under the Regulation.
For example, some airlines which have already Iszerctioned after the first and
second CAAC hearings have also been referred tthifte which implies that fines to
date have not been sufficiently dissuasive. Alttoage high sanction has been issued
(€22,500), most have been much lower.

The efficiency of the process

The process in France for imposing sanctions isptexnand slow. The length of the
investigation is dependant to a large extent onatedlability of DGAC staff, who
have other duties to undertake. The small humbe€CAAC hearings (effectively
twice a year) also slows the process. It is likelype many months before an airline is
found in breach of the Regulation by CAAC and getsrmed of its sanction reduces
the incentive for airlines to improve their behawio

Another important issue in the process lies with Binister of Civil Aviation, who
decides on the sanction and its level. The Minikter total discretion about what fine
is issued and how much, and he/she does not haustify these decisions. This does
not guarantee fair treatment of airlines. In additias no information on sanctions
imposed or the level of sanctions is made pubitis, $ystem is not transparent.

Ability of passengers to obtain redress

DGAC does mediate with carriers on passengers helmal asks for justification for
claims of exceptional circumstances. However, ik toharrier does not pay
compensation when requested, even if it is sanetiddy CAAC and the Minister of
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3.47

3.48

3.49

3.50

Civil Aviation, the passenger who brought the claiiti not be compensated without
going to court.

UFC-Que Choisir highlighted that representatioraiofpassengers in France is poor,
and there is limited assistance available in briggtlaims against airlines. Air
passengers are supposed to be represented by FNR&ération Nationale des
Associations d’'Usagers de Transport), but thisaigdly geared towards rail. Air
passengers can usually only try to resolve thaingaint directly with the airline or
with the courts and, in the case of this Regulatiorough DGAC mediation.

DGAC is a government department and its role hadoreviously included taking a
view on commercial disputes between airlines ands@agers. The consumer
organisation UFC-Que Choisir felt that DGAC wadl stnconformable with this and
was possibly trying to stay as neutral as possiblg had to be in the past.

Conclusions

The system of complaint handling undertaken in €gamas some strong points — in
particular, DGAC does mediate with carriers on pagsrs behalf. However, there are
a number of weaknesses, including the length amgptaxity of the process to impose
sanctions, and the fact that DGAC does not appedrate sufficient resources to
handle all complaints as effectively as possible.

SWOT analysis

A SWOT analysis of the complaint handling and erdonent processes in France is
provided below.

28

= steer davies gleave



Final report

TABLE 3.1 SWOT ANALYSIS: FRANCE

 DGAC asks justifications for all claims of extraordinary
circumstances

e Technical/operational expertise available to DGAC to

Strengths . - .
investigate complaints
e The possibility to impose a sanction high enough to start being
dissuasive, if imposed on a per-passenger basis.
e The complaint handling process is slow and complex
e The frequency at which sanctions can be imposed is not
dissuasive
e The resources available to DGAC to handle complaints does
not appear adequate
e Although sanctions are recommended by the CAAC, itis up to
the Minister in charge of Civil Aviation to impose sanctions and
Weaknesses decide their levels

* In some cases carriers may be given a sanction, but there is no
requirement to pay compensation to the passenger

« No inspections are carried out by DGAC to verify compliance

« No communication of the application of the Regulation is
available to claimants or the general public

« Significant weaknesses in Juge de Proximité system
« No alternative dispute resolution process

* It may be possible to impose higher sanctions if CAAC and the
Opportunities Minister of Civil Aviation decide to impose sanctions on a per-
passenger basis

« DGAC does not have sufficient resources to handle complaints

Threats . . ;
under the Regulation as effectively as it could.
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4.1

4.2

4.3

4.4

4.5

4.6

GERMANY
The National Enforcement Body

The National Enforcement Body for Germany is LBAuftfahrts-Bundesamt), which
is the Civil Aviation Authority.

There is no separate body responsible for complandling. As discussed in more
detail below, the Schlichtungsstelle Mobilitat @cj was funded by the Ministry for
Food, Agriculture and Consumer Protection and hasnbarbitrating between
passengers and transport companies, when thenpraokems with a long distance
trip. This has included handling of cases relatmdregulation 261/2004. However
this project will terminate on 30 November 20089.

Resources available

LBA has a team of nine FTEs working on passenggnsi One of these is a lawyer
(the head of the department) and the others aimettan public administration and
communication.

Legal basis of complaint handling and enforcement
There are several laws and regulations relatirapforcement:

« The Air Traffic Licensing Regulation (Luftverkehidassungsordnung),
paragraph 63(d), defines LBA as the NEB, respoesibi complaint handling
and enforcement. Paragraph 108 defines that breash¢he Regulation are
considered a misdemeanour (minor offence).

« The Air Traffic Law (Luftverkehrsgesetz), paragrapB(1)(13), defines that
breach of EU Regulations relating to air trafficais offence. Paragraph 58(2)
defines the fines applying for breach of these Remuns.

e The Law on Administrative Offences (Gesetz Uber mbrdyswidrigkeiten)
defines the administrative process that must blovield in order to impose
sanctions. It defines that the responsible authaiit this case LBA, can decide
whether to impose penalties.

The maximum penalty for non-compliance with the &aton is €25,000. In
addition, the law allows for imposition of an adllital fine in order to recover the
economic advantage that the airline has obtainsealigin non-compliance with the
Regulation; however this has not been used to date.

The procedure is a mix between an administrativkaaariminal procedure. The level
of proof required is equivalent to that in a crialicase but the fine is imposed by
LBA not by a court. LBA make the case for the fioebe imposed and provide the
level of proof required. An airline can appealte tourts.

Complaint and enforcement statistics

Complaints
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4.7

4.8

4.9

4.10

4.11

The number of complaints received by LBA has insegbsteadily from 1,609 in 2005
to 3,968 in 2008. No information was available ba trend in complaints in 2009.
The majority of complaints related to cancellatififigure 4.1 below).

FIGURE 4.1 TYPES OF COMPLAINTS RECEIVED DURING 2008: GERMANY

Up/downgrading
0.1%

Denied boarding
10.4%

Delay
29.0%

Cancellations
60.5%

Source: LBA

Similar numbers of complaints related to Germamiea and other EU carriers. 18%
of complaints in 2008 related to non-EU carriers.

No statistics were available for the outcome of plaimts. However, it is notable that
only in a small proportion of cases (84 out of 8)96id LBA open a file which could
lead to possible sanctions.

Enforcement

LBA imposed 22 fines in 2008 for non-compliancehntiie Regulation; of these, two
were overturned on appeal and two were reducesladtnot able to provide us with
any further information about the penalties whiokrevimposed. We discuss in more
detail below why LBA did not impose more fines.

The complaint handling and enforcement process

The complaint handling and enforcement processemfany is shown in Figure 4.2
below.
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412

4.13

4.14

4.15

4.16

FIGURE 4.2 COMPLAINT HANDLING AND ENFORCEMENT PROCESS: GERM ANY

Complaint received from
passenger or other NEB

l

Complaints logged in database

If NO — NEB writes to
—> passenger explaining why it
will not take action

LBA reviews and decides
whether within scope

l

If YES — LBA reviews whether
competent to handle complaint

|

If YES — LBA writes to airline

If NO — LBA forwards to NEB,
—> and writes to passenger
explaining what it has done

If airline does not reply, CAR

requesting information sends up to 3 reminders
l Seeks additional information
LBA reviews response ]—> from carrier or other sources if
required

LBA decides whether to uphold If complaint not upheld, case
the complaint closed

If complaint upheld, considers
whether criteria for sanctions —>| If not, no further action
met

If appropriate, issue fine

l Airline can appeal to courts l

LBA accepts complaints only via specific forms whit¢ makes available on its
website. The forms are designed in German and &ngind it informed us that it
allows the forms to be written in either langualget that other languages can cause
problems. LBA communicates with passengers in Gerond&nglish.

LBA uses a bespoke database tool to store comglaimack progress, and
automatically generate notification letters to paggrs.

Time taken to resolve complaints

LBA informed us that it typically takes 3-4 monttisresolve a case, although if the
airline were to appeal to the courts, the case avdaake significantly longer. It
acknowledged that cases had previously taken lofigerto one year) to resolve,
because as it did not have sufficient resourcémialle the number of complaints that
were received.

A consumer organisation informed us that LBA tyflickakes one year or more to
resolve complaints due to lack of resources.

Claims of extraordinary circumstances

LBA investigates every claim of extraordinary cicstances made by carriers and,
being a civil aviation authority, has access tdtecal/operational expertise in order
to do so. It has adopted a more restrictive inggghion of the ruling than some other
NEBs. For example, it does not accept that a ltiiklesis extraordinary circumstance,
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4.17

4.18

4.19

4.20

4.21

because although the airline probably could nothaxoided the incident, it is within
the normal operations of an airline.

LBA requires carriers to fill out a form justifyingxtraordinary circumstances. The
form has to be signed by the person within thei@alegally responsible for handling
complaints, and requires the carrier to provideyvdetailed information, which
(depending on the circumstances claimed by theecaiould need to be supported
by:

e Minimum Equipment List and Configuration Deviatibist;

» statement of unscheduled and scheduled maintenemtztaken on the relevant
device, component or system in the previous 3 nmntbupported by
documentation;

» technical log;

e aircraft continuing airworthiness record; and

* relevant excerpts from approach charts of the aenogls in question, flight
manual, flight log (journey log) and the documeiotaton flight and duty time
limitations and rest requirements.

Airlines operating in Germany confirmed that theelleof proof requested by LBA is
significantly more onerous than that requested @yes other NEBs. One airline
complained that LBA made unreasonable demands the tevel of backup resources
that they should have in order to meet the criteniaArticle 5(3), including a
suggestion that it should have one spare aircoafevery three in operation, which
would impose unreasonable additional costs onnasliand lead to significantly
higher fares for consumers.

Response issued to the passenger

LBA does provide an individual response to eaclsg@ager. It writes to inform them
of the outcome of their investigation and this ass®ent could be used by the
passenger as evidence in a court case. Howevelstvithpreviously recommended
that carriers pay in individual cases, it no longees so.

However, LBA considers that it cannot become inedlin deciding a dispute about a
private contract between a passenger and a cafrlerefore, it may consider
imposing sanctions but it will not instruct an mi€ to pay compensation in an
individual case. An airline may decide to pay wh@&A becomes involved, but if it
does not, the passenger would need to go to dotimey wish to obtain redress. The
court may follow LBA’s opinion as to whether compgation is payable, but does not
have to do so, and there have been cases whereotine has adopted a different
interpretation.

Circumstances under which sanctions are imposed

LBA does not have a written policy on when sanaishould be imposed. It informed
us its initial policy was to impose a sanction vehdéhe airline has committed a
repeated and/or significant breach of the Regulatad it was more likely to impose
sanctions on carriers about which it has receivédrge number of complaints. In
other cases it informed airlines about where theukl pay compensation.
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LBA has now changed its policy to impose sanctionall cases where there are
infringements, provided that:

* the infringement is proven; and
» the infringement is not insignificant.

However, as discussed in more detail below, atgotes further criteria is that it must
be able to serve the notification on the carriad #there are difficulties in doing this if
the carrier is not based in Germany.

Imposition of sanctions on carriers not based in the Member State

At present, there can be problems in imposing gamcton non-German EU carriers,
because it is necessary to give a formal notificato a named person within the
airline, and it can be difficult to do this if tferline does not have an office within
Germany. It must be shown that the notification besn delivered, for the sanction to
be imposed. There is no equivalent problem with-Bbncarriers because they all
have offices within Germany, as a condition of baifven traffic rights. The problem
is a general one with German law and is not speafther to LBA or to this
Regulation.

LBA is investigating a number of options for addiiag this, including that the
German embassy in the State in which the carrieedsstered passes the file to the
government of the State, which in turn passes th&eoNEB, which serves it on the
carrier. LBA informed us that it is not possible foto send the letter by courier or
registered mail and therefore get a receipt, agu@erman law it has to be served in
person on a named individual within the carrier.

Collection of sanctions

With the exception of one case for which an appeangoing, all of the 20 fines
imposed in 2008 have been paid (95%). If the cadies not voluntarily pay a fine,
enforcement can be undertaken on the basis of guoese set out in the
Administrative Enforcement Act (VWVG).

Publication of information

LBA publishes details on the complaints it recejvest not about the sanctions it
imposes. It informed us that it is considering edtlon of information on sanctions
in the future so as to better inform passengers.

Other activities undertaken by the NEB

LBA's initial approach was to give informal advite carriers, to recommend that
they should pay in a particular case, as guidaocédw enforcement would work in
the future. In addition it has sent letters to iemsr to encourage them to comply.
However, unlike most other NEBs, LBA does not uttelex inspections at airports to
verify compliance with the Regulation.

Work with other organisations
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Where LBA receives complaints which relate to iecits that occurred in other
Member States, it forwards the complaint to therappate NEB. It informed us that
it will provide a short summary in English but onifnere this is specifically requested
by the NEB concerned. It also informed us thabiéginot publicise the fact that it is
willing to do this and, as a result, it is raredyguested.

LBA has not used the CPC Network to date and doebelieve that it needs to do so,
as it already has good contacts with other NEBka#t had some informal contacts
with the German ECC, which it does invite to meggin

Alternative means for passengers to obtain redress
Mobility Arbitration Board

The German Association of Transport Users (Verl@hbsDeutschland or VCD) has

developed a ‘Mobility Arbitration Board’ (Schlichtgsstelle Mobilitat), as part of a

project funded by the Federal Ministry of Food, isgiture and Consumer Protection.

This Arbitration Board was set up before Regula&i/2004 came into effect, and

covers all modes of transport. The objective waprtivide passengers with a means
of obtaining redress short of going to court.

It has been handling complaints relating to Reguiaf61/2004 and it informed us
that it had received 3,000 such complaints. Howetv@ould only handle complaints
where the carriers agreed to co-operate on a \aiyiasis. It informed us that it had
had good co-operation from foreign carriers butn@ar airlines were not willing to

co-operate. Where complaints were received relatingarriers which did not co-

operate, the complaints were forwarded to the ECC.

However, government funding for this project wiideon 30 November. After this
date, the Board will be funded by transport companand, to date, only rail
companies have agreed to fund it. Therefore it afgpkkely that it will not able to
handle complaints from air passengers.

The court system

Germany does not have a small claims court sysaéitmpugh the court can decide at
its discretion to adopt a simplified procedurelié tvalue of the claim is less than
€600. This would include some, but not all, clammsler the Regulation. In addition,
the European small claims procedure can be usedai®s involving other Member
States’ In addition, an airline operating in Germany imh@d us that many German
consumers have litigation insurance, often bundligd bank accounts, and therefore
even in the absence of a simplified court procedoresmall claims, the civil courts

do provide an alternative for German consumers.

Issues with complaint handling and enforcement in G ermany

3 Source: European Judicial Network
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The biggest weakness with the complaint handling anforcement system in
Germany is that it is currently very difficult tmpose sanctions on carriers that do not
have an office in Germany. This is a significamhitation, as (in 2008) German
carriers accounted for less than 40% of complasatsmitted to LBA. This means
that, by definition, the enforcement regime doespmovide an economic incentive for
non-German carriers to comply with the Regulatiang therefore, Germany is not
compliant with Article 16(3) of the Regulation.

For German carriers, the enforcement regime dopsaado be sufficient to meet the
criteria in Article 16(3), taking into account tfat that

* the maximum sanction is €25,000 plus any economh@mtage that the carrier
has obtained from non-compliance;

* every complaint and claim of extraordinary circuamstes are investigated; and

e sanctions are applied in every case where thersuficient proof and a
significant infringement is found.

LBA is adopting a narrower definition of extraordig circumstances than some other
NEBs. For example, it does not accept that incelenth as bird strikes are sufficient
to exempt carriers from paying compensation, bexaltough carriers could not
have avoided them, it considers that these are gfatie normal operations of an
airline. Differences in the interpretation of extrdinary circumstances between
different NEBs is a problem because it means thiiireement is inconsistent within
the EU. However, in our view, the interpretationiethhas been adopted by LBA
appears to be closer to that set out by the E@itentin-Hermann v. Alitalia.

From the point of view of individual consumers, thet that LBA does not require the
carrier to pay compensation, mediate with the egror otherwise provide assistance
to individual passengers seeking redress meansittican be difficult for them to
obtain their rights. This is made more difficult the fact that there is no small claims
court procedure in Germany, and although therauigently an ADR, it only covers
some airlines and in any case it is unlikely toarcany airlines after November.

The fact that LBA communicates with other NEBs iar@an only (except where it
has a specific request) and does not inform thea ith principle it is willing to
provide English translations, is unhelpful and Isreach of the NEB-NEB agreement.
A number of other NEBs highlighted to us that thed particular difficulty with
German language complaints.

Conclusions

Overall the system of enforcement of the RegulaiilonGermany appears to be
sufficient to meet the criteria in Article 16(3) wide it covers transport by German
carriers, but the problems with imposing sanctiondoreign carriers means that the
regime does not fully meet these criteria. In addijt the particularly rigorous

approach LBA is adopting to extraordinary circumsts could be considered a
strength although as it differs from the approaéhmost other NEBs it results in

inconsistency in enforcement between Member States.
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4.41 The other key problem is that little assistancgravided to individual passengers
seeking to obtain redress. LBA does not considier tth be part of its role, and as
noted above, there is no simplified court procedaresmall claims and the ADR
procedure will no longer cover airlines by the tithat this report is published. This

means that it is difficult for individual passengéo obtain redress from carriers.

SWOT analysis

4.42 A SWOT analysis of complaint handling and enforcetme Germany in described in

Table 4.1 below.

TABLE 4.1 SWOT ANALYSIS: GERMANY

Strengths

The law allows for the sanction to be increased to reflect the
economic gain that the carrier has made through non-
compliance

Sanctions applied in every case where an infringement
identified, provided this is proven and the infringement is not
insignificant

Rigorous analysis of claims of extraordinary circumstances in all
cases

Technical, operational and legal expertise available to LBA

Weaknesses

Difficult to impose sanctions on carriers that do not have an
office in Germany

LBA does not assist individual passengers in obtaining redress

No small claims court system — simplified court procedures can
be used for claims under €600 but this is at the discretion of the
court and in any case would not include all claims under the
Regulation

Cases can take a long time to resolve

LBA does not usually provide a translation when it forwards
complaints to other NEBs, in breach of the NEB-NEB
agreement. Most other NEBs do not have the capability to
handle complaints in German, so it is unclear what if anything is
done with the complaints it forwards

No inspections undertaken

Opportunities

An ADR could be developed, possibly based on the existing
Mobility Arbitration Board, which could be extended to cover
claims against German airlines

Threats

The Mobility Arbitration Board's funding is to end on 30
November 2009, and after this, there will be no means other
than a court procedure for passengers to obtain redress from
carriers
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GREECE
The National Enforcement Body

The National Enforcement Body in Greece is the étad Civil Aviation Authority
(HCAA), which is part of the Ministry of Transpaahd Communications. The overall
mission of the organization is the developmenthaf aviation system of Greece and
provision of support and recommendations to the idfln of Transport and
Communications for the formulation of general aaiatpolicy.

Resources available

HCAA currently employs 2,671 staff with 3 FTEs winrd in the Air Transport
Economics Section, which deals with complaint hexgdand enforcement. One of the
employees within the section, in addition to ottlaties, works on issues relating to
the Regulation and the other employees provide@tigmd specialist expertise as and
when required. None of the employees works fulletion complaint handling and
enforcement of the Regulation.

Legal basis of complaint handling and enforcement

A Document of the HCAA Governor (D1/D/44137/2978/8-2004) designates the
Air Transport Economics Section of the Air Trandpand International Affairs
Division (HCAA/D1/D) as the competent authority feomplaints handling and
enforcement under Article 16 of the Regulation. Wiige Air Transport Economics
Section of HCAA decides to impose a fine, this @nemunicated to the Airport
Managing Authority (also a part of HCAA), which tke authority responsible for
issuing fines related to violations of the Regulatat public airports. For airports that
are privately managed, a representative authofithee HCAA at the airport has the
responsibility for issuing the fines. The only @ig commercial airport in Greece is
the Athens International — Eleftherios VenizeldgpArt, which is the largest airport
in Greece in terms of volume of traffic.

The enforcement regime is defined in Decisionsh&f Minister of Transport and
Communication$,which establish penalties for infringements of Regulation. The

sanctions are per passenger that complains, andrpele violated, and depend on
which Articles are violated. The penalty values seeout below.

For violations of Article 7

*  For all flights up to 1,500km a fine of €1,000 passenger that complains

*  For EU flights over 1,500km and all other flightstiveen 1,500km and 3,500km
a fine of €2,000 per passenger that complains

* For all other flights outside the conditions inidgs A and B above a fine of
€3,000 per passenger that complains

4 The relevant decisions are: D1/D/44137/2978/8-004Xdesignates the NEB), D1/D/13770/980/14-4-05 and

D1/D/1333/148/16-1-07 (set out penalties), and R3#8/7561/18-12-95 and D3/B/47159/9521/15-11-2001
(define penalties for non-monetary violations).
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For violations of Article 8

» Lowest limit is €1,000 per passenger that complains
* Highest limit is €3,000 per passenger that complain

For violations of Article 9

* Lowest limit is €500 per passenger that complains
» Highest limit is €2,000 per passenger that complain

For non-monetary violations

These include violations such as failure to codgevéth administrative procedures,
failure to request volunteers when denying boardimgl failure to provide the
information required under Article 14.

* Lowest limit is €500 per passenger that complains
» Highest limit is €50,000 per passenger that complai

When an airline fails to respond HCAA considerst ttfee airline does not have
sufficient evidence or justification to contradibe claim. It therefore assumes that the
allegation of violation made by the passengerus,tand can impose the fines set out
above.

Complaint and enforcement statistics
Complaints

In 2008, 644 complaints were received by the NEBwhich 451 related to the

Regulation. The total number of complaints was 1d@her than those in 2007. Of
these 195 (43%) related to cancellations, of wBi¢hvere claimed to be extraordinary
circumstances.

However, HCAA did not have a full breakdown for 80&f the complaints received —
the only detailed data it had was for the periadnfithe introduction of the Regulation
to November 2006. As illustrated in Figure 5.1 keldhe majority of complaints
relating to the Regulation, during this period, eemed cancellations.
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FIGURE 5.1 TYPES OF COMPLAINTS RECEIVED BETWEEN FEBRUARY 2005 AND
NOVEMBER 2006: GREECE

Other issues, 23.5%

Denied boarding, Cancellations, 73.2%
27.5%

Delays, 49.0%

76% of the complaints received in 2008 have beeaplved. Although this figure
includes decisions which found in favour of thdiad, HCAA stated that the majority
were in favour of the consumer. More detailed stia8 were not available.

Enforcement

On average, 6 or 7 fines are imposed by HCAA par ydthough the details of the
fines are confidential. Fines have been issuedvésious reasons, including: non-
compliance with administrative procedures, lackas$istance, lack of compensation
and lack of information. All fines have been paidull, and all are imposed based on
individual cases. The highest fine was imposeavalhg a complaint by a large group
of students.

The complaint handling and enforcement process

The Greek complaint handling and enforcement psodss summarised in the
following figure. Both complaint handling and erdement is undertaken by HCAA.
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FIGURE 5.2

HCAA receives complaint

v

HCAA checks whether
complaint falls under Regulation

v

If NO — HCAA rejects
complaint

If YES — HCAA reviews
Complaint to decide whether in

scope of enforcement powers

A 4

If NO — Refers complaint to
relevant NEB, with summary of
complaint (in English)

\ 4

COMPLAINT HANDLING AND ENFORCEMENT PROCESS: GREE CE

HCAA or airport authority performs
inspection at airport

v

If violation is identified, sanctions
imposed by HCAA or authority

If YES — Writes to airline

If airline does not reply, sends

reminders

\ 4

If airline continues not to comply
with administrative procedures,
HCAA imposes sanctions

Y

Reviews airline response to

A 4

check and compares with claim

If airline response
satisfactory, case closed

!

If NOT satisfactory — Checks if

Y

If necessary ask for

operational advice needed Rl e —— technical report from airline
\ 4

HCAA makes decision on P

. -
complaint v

If not provided, HCAA takes
‘ passenger's version
\ 4
Reject complaint if not valid Uphold complaint — Tells
airline to pay compensation
e does not p AA o | [fairline pays, case is closed
L

v

Passenger may take case to
The Civil Court of Fourth Instance

If airline still does not pay, HCAA
imposes sanctions

and no sanction is imposed

5.12

5.13

The complaint handling process undertaken by HC&A8imilar to that undertaken by

other NEBs. All complaints received are investigaty HCAA who keep a record of

airlines to identify patterns of complaint typesclsuas cancellations. A database
system for registering complaints has been recantijalled and will be used to

register more information on complaints in the fatuComplaints are accepted and
responded to in both Greek and English.

An airline informed us that the complaint handlipgpcedures are not managed well
by HCAA. Their opinion was that most HCAA staff d@t seem to have any real
knowledge of the Regulation, with one or two exms. When a formal written

request is made the process works well, but verbaiplaints are often made with
incomplete detail, and nevertheless the airlinfoigd at fault with these as well as
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with the majority of the complaints. An airline al;nformed us that HCAA does not
appear to interact with any non-Greek NEBs, altlmoiigs not clear what evidence
this view is based on.

The administrative process for imposing sanctiendeiscribed in the Decision of the
Minister of Transport and Communications. If andatigation into a complaint or an
inspection concludes that the Regulation was \@dlaa report to this effect is issued
to the carrier, which has 8 days to submit anyveasié observations or further
information. Once the airline has replied, the HCA&s 7 days to impose a fine. It
can also impose sanctions on airlines for non-nespoWhen the Air Transport
Economics Section of HCAA decides to impose a fimis is communicated to the
Airport Managing Authority (public airports) or thdCAA representative (private

airports), who are responsible for issuing the firgice to the airline. In written

communication with the airlines, HCAA reminds andms the airline that in cases of
non-compliance, the Ministerial Decision of sanetiavill be activated.

The carrier has the right to appeal within 10 dafythe issue of the fine, but must pay
the fine immediately. If the appeal is succesdiial fine is reimbursed. The appeal is
through the administrative court, and can takeoup year.

Time taken to resolve complaints

No detailed statistics are available but accordimgiCAA the typical length for

resolving complaints is 3-5 months, depending olickvairline is involved. During

the investigation, HCAA can request more informatfoom airlines. The response
time of the airlines to requests for informatioriga from 1 to 4 months. HCAA can
impose sanctions on airlines for non-response. hases would be imposed
according to the violation of the Regulation idéat by HCAA and in line with the

Ministerial Decision on penalty values.

Claims of extraordinary circumstances

Where airlines claim extraordinary circumstancesjwtification for not paying
compensation, HCAA will always request details, amdll challenge the
circumstances if they appear vague or the justifinais inadequate. For example,
technical log books or weather reports are alwagsiested and analysed to identify
whether the carrier’s claim is true. However, atiree informed us that it had doubts
about whether the part of HCAA responsible for stigation of complaints had the
technical/operational competence necessary to elecid claims of extraordinary
circumstances.

Response issued to the passenger

HCAA send the passenger an individual responsagjithe result of the investigation
and their conclusions. If an airline has violated Regulation, they will inform it that
it has to comply. If the airline does not compl\CAA will impose fines. They may
also advise the passenger to sue under the MoQogadention, if appropriate.

Circumstances under which sanctions are imposed
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The circumstances under which sanctions can beseatbon airlines are described in
the Ministry of Transport and Communications Demisiwhich states that HCAA will
always impose fines when an airline fails to complth the Regulation. This can be
as a result of investigations of complaints ordwfing inspections of airports. HCAA
informed us that exceptions can be made whereitlieeahas an otherwise faultless
record. In addition, fines can be imposed for fa&luto co-operate with an
investigation.

However, if HCAA decides to impose a fine on atlirmérand the airline subsequently
pays the passenger what is owed, the sanction ggasestopped. This means that a
sanction would never be imposed on a carrier thaays complied with HCAA's
decisions.

Imposition of sanctions on carriers not based in the Member State

Until recently, the legal process of serving a fiequired that a representative of the
airline in Greece accept the writ. As a result, HCiAas faced difficulties in imposing
fines on non-national carriers that had not esthbli an office in Greece. Although
all non-national carriers have representatives mneeGe, they may not be direct
employees of the carrier and may not have beenllimyiio accept writs on the
carrier's behalf. On 23 May 2008, HCAA adopted agiation on airline
representation, which requires a representatioeesgent for all non-national airlines
with their local representatives. This came int@éon summer 2009, and has allowed
HCAA to impose financial penalties on all carriePFdease see paragraph 5.32 for
more details of this Regulation.

Collection of sanctions

Fines are paid to HCAA in the first instance. Ifpeyment is received from the airline
company within the defined timeline, payment islextked through the tax services,
and may risk bailiffs impounding property. The iaiel may appeal the fines, but must
still pay the fines up front; if the appeal is sesful the airline is reimbursed. So far,
all fines imposed on Greek and foreign airlinesenbgen paid in full.

Publication of information

At the end of the year HCAA sends a report to tihes® with information on
complaint handling and sanctions imposed.

Other activities undertaken by the NEB

HCAA carry out 5-6 airport inspections per monthegnhsure compliance with Article
14; these inspections may result in fines, if iolas are identified.

Work with other organisations

In some cases HCAA informs the passenger of theacbdetails of the relevant NEB,
in other cases HCAA will forward the case and rafgvnformation with a translation.
HCAA has previously worked with various NEBs frotter countries when they had
difficulties in obtaining responses from foreigrrliaes. For example, they have
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worked closely with the Dutch NEB when they hadfidifity obtaining responses
from a Dutch carrier.

HCAA are aware that there were technical problents whe CPC network for a
period, but understand that it is now functionaCA#R considers that it is too soon to
say whether the CPC network has been useful.

HCAA has cooperated with the ECC on some caseshane received some cases
from ECC (and other consumer organisations). Howthey have not used the ECC
for information-gathering, as some other NEBs Idmee.

Alternative means for passengers to obtain redress

Chapter 466 of the Code of Civil Procedure in Geeeantains special provisions for
small claims. If the value of the claim is below,®10 the case falls within the
jurisdiction of the District Court: there is no metor litigants to be represented by a
lawyer, or for the use of special forms.

We were informed by HCAA that an application carsbhbmitted to the civic court of
the 4" instance as an alternative mean for obtainingessdrClaims can be brought
within 5 years but the cost of bringing a case mageed the cost of compensation
disputed, and the process may take at least a Aeeording to information provided
by a Greek consumer organisation, passengers doseotourts because of the time
taken and because the expenses are always mucler highn the potential
compensation.

There is no other alternative dispute resolutioacess for air transport claims in
Greece. However, the consumer council in Greedrdispendent and provides non-
binding mediation at no cost.

Issues with complaint handling and enforcement in G reece
The inability to impose sanctions on non-national carriers

As described above, the legal process of serviimgeaequires that a representative of
the airline in Greece accepts the writ. As a resuis easier to impose sanctions and
fines on non-national airlines that have an offioe Greece. HCAA has faced
difficulties in imposing fines on those non-natiboarriers that do not have an office
in Greece. Although all non-national carriers heafgresentatives in Greece, they may
not be direct employees of the carrier and may rgilling to accept writs on the
carrier’'s behalf.

HCAA has recently submitted a letter to the DireabAir Transport at DG-TREN.
In this letter, they explain that many non-natioaiglines with services to Greece have
violated national legislation regarding the openatof airports, and other community
legislation (for example relating to slot allocaijoViolations of this Regulation are
not mentioned specifically in the letter, but HCA®s separately stated that fines
imposed on non-national carriers have never be&h P&CAA raised this issue with
the ground handling companies representing theéecarconcerned. However, they
refused to make the payments, stating that thecaggets made with the carriers did
not include any provisions for such payments tonme. According to HCAA's
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letter, this issue has had a negative impact onethfercement of air transport
regulations in Greece and sent the wrong messae #viation industry.

The inability to impose sanctions on all carrierewdd mean that Greece had not
introduced effective sanctions as required by Aeti6(3). In order to address this, a
Regulation on ‘Airlines Representation’ was introdd in 2008, requiring all non-
national airlines to have a representation agreenfince it came into force in
summer 2009, this has allowed HCAA to addressimdinicial penalties through the
representative of the carrier, and has improvedt #ddlity to extract payment from
carriers. Under the new regulation, if an air @arrefuses to pay a fine for a violation
the aircraft is not permitted to leave, and siria@aime into force three fines have been
successfully imposed on and collected from nonenati carriers. However, it is
unclear whether this regulation is compliant witidev EU aviation law; this is
discussed in the letter referred to above.

Inability to impose dissuasive penalties

Given the low proportion of passengers that amdyliko complain to HCAA, the fines
set out by law appear to be too low to be disseaas/required by Article 16(3). For
example, if an airline fails to pay €250 comperwator cancellation of a short haul
flight, it can only be fined €1,000. This would gride dissuasive if at least one in four
passengers who had suffered an infringement congalab HCAA.

A further problem with the sanctions regime in &e&s that it may not be possible to
impose sanctions on airlines which consistentlyat@éthe Regulation but rectify any
non-compliances on investigation by HCAA. An aigdirwith a policy of non-
compliance except when investigated would only jglevedress to passengers who
brought complaints to HCAA, which is likely to besmall proportion of passengers.
If there is no sanction for such behaviour, therea economic incentive to comply in
all cases.

Ability of consumers to obtain redress

As discussed above, in cases when airlines do noeide a response or provide an
unsatisfactory response, HCAA has no power to cbaipgaes to respond — although
the fact that the carrier avoids imposition of acteon by paying compensation as
required should encourage them to do so. If thepatpthe passenger is advised that
they should go to court if they wish to obtain esl. The court process recommended
by HCAA is very expensive and slow, and consumegsr@luctant to use it. There is
no alternative dispute resolution process, andoagh there is a small claims
procedure it is not well known. Some passengers seemediation of the consumer
organisations but others take no further action.detailed statistics are available to
guantify such passenger actions.

HCAA does take up all cases for further investmyatand pursue the resolution of
cases when a violation of the Regulation by thénairis identified. Although no
detailed statistics are available, HCAA reportd iha2008 the 76% of the total cases
have been resolved and the majority of them haea besolved for the benefit of the
consumers. On the other hand, the consumer orgamsdoes not believe HCAA
carries out adequate investigations, or pays sefficattention to the protection of
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consumers. They believe that most of the decisioade by HCAA are the favour of
airlines. The airlines have reported that HCAA igahiout investigations only with the
benefit of the consumers in mind and that the nitgjof the cases are resolved for the
benefit of consumers. As such, it is difficult stablish which view is correct.

Stakeholder views

According to both the airline and consumer orgdmseainterviewed, HCAA’'s
complaints handling is not satisfactory. The agliclaims that HCAA always makes
decision in favour of the passengers, while thesoorer organisation claims the
opposite. Because of these conflicting views, & hard to identify whether this is a
problem or not, but there is certainly an issudstakeholder perception.

Conclusions

HCAA has an established complaints procedure, tigages all complaints including

claims of extraordinary circumstances, and providesindividual response to the
passenger which, where appropriate, instructs #ngec to pay compensation, with
fines likely to be imposed if it does not. Howeverere are a number of issues with
the sanctions regime:

e maximum fines are low;

» fines are not imposed on carriers which provideassl when the NEB becomes
involved; and

» there are practical difficulties in imposing fines carriers that do not have
offices in Greece, although this has in principkety addressed by legislation
introduced in 2008.

SWOT analysis

A SWOT analysis of the complaint handling and ecdonent processes in the Greece
is provided below.
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TABLE 5.1 SWOT ANALYSIS: GREECE

Strengths

Adequate resources available to HCAA to handle complaints

Technical/operational expertise available to HCAA to
investigate complaints

Inspections are carried out by HCAA to verify compliance
Sanctions have been successfully imposed and collected

Sanctions can be imposed if infringements identified by
inspections

Weaknesses

It has been very difficult to impose sanctions for non-
compliance on non-national carriers

The fines available are low, and we do not consider them to be
dissuasive

It may not be possible to impose sanctions for non-compliance
if the airline rectifies the breach during investigation; this would
lead to a lack of dissuasive sanctions

The complaint handling process is slow

In most cases, if a carrier does not respond adequately, the
passenger is advised to go to court if they wish to obtain
redress — the case will not be taken up by HCAA

No alternative dispute resolution process
Civil court system expensive, slow and complex for consumers
Small claims court procedure is at best not widely known

Opportunities

Airline representation law should allow HCAA to impose fines
on non-national carriers

Threats

Conflicting views of stakeholders regarding the quality of the
complaint handling procedures could lead to non-compliance
and disputes

Not clear that airline representation law consistent with other
EU law
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6.6

HUNGARY
The National Enforcement Body

Hungary has two enforcement bodies:

e The Hungarian Authority for Consumer Protection ), which is responsible
dealing with the complaints and launching the pedasgs; and

* The National Transport Authority Directorate foriation, i.e. the Civil Aviation
Authority (CAA), which supervises the airlines am/estigates the technical
details of each case if asked by the HACP.

The HACP is a statutory consumer protection autjoreésponsible for investigation
of complaints submitted by consumers in variousugtides including air transport.
Unlike in some other Member States such as the bKravthe authority responsible
for complaint handling does not have an enforcemel®, HACP has the right to
impose a sanction on a service provider if theransinfringement of relevant
legislation. Therefore, in practice HACP is the mbaody in Hungary responsible for
enforcement of the Regulation.

The CAA is responsible for economic regulation bé tair transport sector, and
airspace policy. Its functions include supervisadrcompliance with the Commercial
Code by air carriers, which would also involve inffements of the General
Conditions of Carriage. The main role of the CAA time enforcement of the
Regulation is to support the HACP with provisiont@thnical expertise whenever this
is necessary, usually in connection with the irnigasibn of extraordinary

circumstances.

Resources available

The HACP has 2 FTEs assigned to the issues of ¢gel&ion, while the CAA has 1
FTE working on it. Technical and operational exiserts provided by the CAA.

Legal basis of complaint handling and enforcement

The legal basis for the enforcement by the HACRiit out in Government Decree,
25/1999, as amended by Government Decree 33/200&léxt the Regulation. The
legal basis for enforcement by the CAA is Act XCgfl1995.

The legal basis for the imposition of sanctionsHACP is Article 47/C of the Act
CLV of 1997, which gives HACP the right to imposgilcpenalties. The maximum
penalty for breach of the Regulation is set fol0R,000,000 HUF (€7,272,727per
case/complaint, while the minimum penalty in thisitext is 15,000 HUF (€54) per
case/complaint. HACP said that this should be clamed as a maximum amount that
could theoretically be applied rather than an amadumas likely to apply in any
individual case. Any case that directly relateghi® Regulation is the responsibility of
the HACP and therefore this is the basis on whigftions would be imposed.

® The exchange rate used for the conversion irdiisiment is € 1 = 275 HUF.
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6.8

6.9

6.10

The legal and administrative process which mustfd®wed in the complaint
handling/enforcement process is described in ActLCZ004 on General
administrative procedures. Specifically, Sectioro6this Act gives HACP the right to
impose sanctions for non-compliance with the adstiafive procedures, as well as
any sanction for violation of the Regulation (tigsreferred to as an ‘administrative
penalty”). This penalty can be imposed if the @rdoes not comply with the rules of
the administration procedure in a particular conmpldandling process; most often
this would mean delays or non-responsiveness toiegu®f the Authority — for
example if the carrier fails to provide requestatbrimation, documents within a
specified period). This penalty ranges from 50,6F to 1,000,000 HUF (€181 to
€3,636).

CAA also has the power to impose civil penaltiesagfines, on the basis of Article
66/A of the Act XCVII of 1995. The maximum penalthat can be imposed is
3,000,000 HUF (€11,500). However, the above appliesases that do not fall under
the scope of the Regulation — penalties imposectutids Act would be for other
infringements.

Complaint and enforcement statistics
Complaints

The number of complaints made relating to non-caanpk with the Regulation is

lower in Hungary than in many other Member Stabes,is increasing rapidly. HACP

received 127 complaints in 2008 related to the Reigun, more than 9 times as many
as in 2007 (14 complaints), and in the first pdr2@09, it had already received 82
complaints, indicating that the number is contiguto increase. As illustrated in

Figure 6.1 below, the vast majority of valid compta received by HACP related to
cancellations.

FIGURE 6.1 TYPES OF COMPLAINTS RECEIVED DURING 2008: HUNGARY

Other issues

15% Delay

20%
Denied boarding
3%

Cancellations
62%

Source: Analysis of data provided by HACP

HACP policy is to accept all complaints and thercide in the course of the
proceeding whether the complaint falls under thgursion, and if it does, HACP
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6.12

decides whether the complaint is in the scope okitforcement powers. In 2008,
there were 22 complaints classified as other reckby the HACP in addition to the
complaints falling under the Regulatfon

Figure 6.2 shows the outcome of the complaintging/do the Regulation received by
HACP in 2008. In nearly 61% of cases (and 75% aksanot forwarded to another
NEB) the complaint was not upheld, although onlaismall number of cases was this
because a claim of extraordinary circumstances wpiield. A consumer protection

fine was imposed for infringement of the Regulation 17% of cases, and an

administrative fine imposed for failure to co-ogeravith the enforcement process in
6%.

FIGURE 6.2 STATUS OF COMPLAINTS RECEIVED DURING 2008: HUNGAR Y

Consumer protection
fine
17%

Administrative
penalty
6%

Requesting
additional
information
1%

Rejected (other
reason)

57% Forwarded to other

NEB
15%

Rejected as
extraordinary
circumstances
proven

4%

Source: Analysis of data provided by HACP

Enforcement

HACP told us that 31 consumer protection fines been issued for non-compliance
with the Regulation, and 3 administrative penaltiad been issued. Please note there
is an apparent difference in the number of perglitie2008 with the data used for
Figure 6.2 above. HACP told us that this was dudifferent categorisation of data:
the data for the outcome of complaints is datedmlieg to the date of the complaint,
data for penalties is dated according to when &malty was issued.

® Note that the 22 cases not related to the Regulatie not included in these figures. These comigaire also

excluded from the analysis in section 1.12.
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TABLE 6.1 HUNGARY: PENALTIES ISSUED
2006 2007 2008 2009 to
date
Consumer protection fines 4 7 16 4
Total amount (HUF) 1,400,000 1,650,000 4,605,000 350,000
Administrative penalties - - - 3
Total amount (HUF) 150,000

Source: HACP

6.13 In addition, in one case in 2008 the CAA issuecenalty for an infringement of the
General Conditions of Carriage.

The complaint handling and enforcement process

6.14 The complaint handling in Hungary and the enforagnprocess is summarised in
Figure 16.3 below. As stated above, both complhardling and enforcement is
undertaken by the HACP.

FIGURE 6-3 COMPLAINT HANDLING AND ENFORCEMENT PROCESS: HUN GARY

HACP receives a complaint

A 4

HACP checks whether the complaint falls If no, HACP rejects the complaint
under the Regulation

A 4

If yes, HACP reviews the complaint and
decides whether it is in scope of its
enforcement powers

If no, HACP forwards the complaint to
relevant NEB, with summary in English

v
If yes, HACP contacts the airline w

A 4

HACP reviews the airline’s response and |4 -
compares it with the claim (i.e. complaint)

A 4

If more investigation, technical or legal, is
necessary, HACP asks the CAA for
assistance

A 4

HACP makes a decision on the
complaint

Note: Scheme prepared on the basis of schematic description of the process provided by the HACP; does
not include potential appeal process.
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6.16

6.17

6.18

6.19

6.20

6.21

6.22

A complaint can be either submitted to the regiorféite of the HACP, or to the
CAA. CAA passes complaints relating to the Regalato HACP; similarly if HACP
receives a complaint that is within CAA’s remitpiisses this to CAA. The complaint
can be submitted in written form or electronicaiyd the claimant can also use the
EC complaint form.

Upon the submission of a complaint to a regiondicef of the HACP, an
administrative process is launched. There are tpossible ends that the regional
office can get to:

e termination (without sanction);
» transfer to any other relevant authority; or
* imposition of a sanction to the carrier.

A complaint can be submitted to the HACP or the CiAany language; it is the

responsibility of the Authority to ensure that cdaipts are translated into Hungarian.
The languages that can be covered through in-nstafidanguage skills presently are
Hungarian, English, German and Spanish. The respona complaint is submitted in

English in cases when the language of the incomamgplaint is not Hungarian.

If a sanction is imposed, the carrier has the optibappealing the decision; in such
cases, the appeal is submitted to the HACP heatgsam his may either confirm or
cancel the decision of the regional HACP officetHé decision is upheld by the
HACP headquarters, the carrier may appeal to dawrt that will ultimately decide
on the sanction.

If a complaint is to be transferred to another NEBjs not translated but is
accompanied by a short summary in English, inwita the NEB-NEB agreement.

An unusual feature of the complaint handling pracedn Hungary is that, in addition
to sanctions for non-compliance with the Regulatisanctions are imposed if the
carrier does not respond to the queries or doesomierate with the HACP (or the
CAA) in the process of the investigation of the gdamt through an administrative
penalty. This penalty is completely independeninfrime possible sanction for non-
compliance with the Regulation and may be imposeéatedly.

Time taken to resolve complaints

The HACP states that the average time it takeggolve a case is 2 months. Due to
the relatively low number of complaints and higlarghof rejected claims, these are
processed without delay. At the time of our intewiwith HACP in September 2009,
all of the cases received in 2008 were deemed tddsed from the HACP point of
view; there are however cases where the carrieopiesl to appeal or where the legal
period for the payment of the sanction is still gieg.

Claims of extraordinary circumstances

Where airlines claim extraordinary circumstancesjwsification for not paying
compensation, HACP asks CAA for assistance in nirestigation of the issue in all
cases. The CAA has the competence to perform iigagtistn of the extraordinary
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6.24

6.25

6.26

6.27

6.28

6.29

circumstances since it has the relevant techniwhlegal expertise. CAA reports back
to HACP on the outcome of its investigation so tiied HACP may continue to
process the complaint.

In 2008, the CAA only upheld airline claims of eadrdinary circumstances in 37% of
cases investigated. The HACP states that, sinceethét of the recent ruling by the

European Court of Justice, the adjudication of aoinary circumstances is more
even, which could be taken to indicate that casrieave been more likely to pay

compensation voluntarily. It also states that iesimot intend to re-open old cases
either on their own initiative, or upon requestha light of the recent ruling.

Response issued to the passenger

The initial response to the submitted complaird isotification of its acceptance and
(if required) a request for provision of passengepersonal data, such as the
reservation code, postal address, flight numberkamk account number. The bank
account number is requested in order to providestasge to the passenger, as the
carriers’ sometimes claim the compensation canaqaid as this is missing.

The HACP notifies the claimant about the outcom#hefproceeding through a formal
letter. This is to provide the passenger with @geesed statement on the case, which
can be used to pursue compensation through acowit procedure.

Circumstances under which sanctions are imposed

HACP’s policy is to impose sanctions in all caselseme an infringement of the
Regulation is found. In addition, as noted abotezain also impose penalties for
failure to co-operate with the complaint handlinggess, for example by failing to
provide information that is requested.

The CAA can impose sanctions for violation of othlregulations linked to air
transport, typically for violation of General Cotidins of Carriage.

Imposition of sanctions on carriers not based in the Member State

According to HACP, there are no legal barriershi® imposition of sanctions on non-
national carriers — the sanction would be serif) witranslation into English. to the
company’s offices. However, there have only beem fmes imposed on non-national
carriers to date, and in both cases the carrieranadffice in Hungary, and therefore
the procedure for imposing sanctions on carrieteauit an office in Hungary has not
had to be tested. HACP said that if the carrier md respond appropriately to a
sanction, it could use the CPC Network.

HACP told us that the low number of sanctions idsteeforeign carriers arose from
the relatively small proportion of operations atdBpest airport accounted for by
foreign carriers (the largest airlines are Malewd aWizzair, both registered in
Hungary).

When an infringement of the Regulation is identifand sanction is imposed, this fine
must still be paid even if the carrier eventualbcidies to pay compensation to the
passenger. However, when a carrier appeals aghm$tnposition of a sanction, it is
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suspended until it is either re-confirmed, canckller amended by the higher
authority.

Collection of sanctions

In the event of that the carrier paid the sanctioluntarily, it would be collected by
HACP, but otherwise, collection would be the resploitity of the tax authority.

The HACP informed us that 100% of the sanctionsosel in 2008, which are due
for payment, were collected. However, this onlyludes sanctions where the period
stipulated by law for payment has ended. Consideaihdecisions where a sanction
has been imposed, the proportion of payments iappately 80%.

The highest consumer protection fine imposed in82@éas for 1,500,000 HUF
(€5,455). In this case, the carrier used its rightmake a first appeal (to the
headquarters of HACP), but the sanction was coefirand was subsequently paid by
the carrier.

To date, there have only been two cases in whichriger has used its right to make
an appeal to the civil courts. In both cases, tiepules relate to extraordinary
circumstances. The sanction set and confirmed bZPiAn both cases is 1,000,000
HUF (€3,636).

Publication of information

HACP does not publish statistics for complaints, there is no requirement in
Hungarian law for it to do so. However, the Autlypublishes its binding decisions
on its website, as this is required by law (Act CaM1997).

Other activities undertaken by the NEB

As discussed above, checks have been undertakéheomformation provided by
carriers in all cases of extraordinary circumstancg&/ such checks have been
undertaken in 2007 and 2008.

In addition to this, HACP performs occasional indmns at Budapest Airport to
verify compliance with Article 14.

Work with other organisations

HACP informed us that it has not used either th&€ B&twork or the CPC Network
since there has been no complaint that requiregeustithese systems. However, the
ECC for Hungary informed us that it does forwaranptaints relating to passenger
rights to HACP.

Alternative means for passengers to obtain redress

There is no small claims court for disputes withlnngary. There is however an
Arbitration Board (ABD), established by Article & the Act CLV of 1997 on
Consumer Protection. The objective of the ABD fedfve and low-cost enforcement
of consumer rights. The purpose of the ABD is tacleagreement between businesses
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and consumers, to settle a dispute outside of c8utijects covered by the ABD are
primarily disputes between consumers and busingi$es regarding the quality and
safety of products and services, the applicatioprofuct liability regulations, the

guality of services, and matters relating to thenctasion and performance of
contracts.

In relation to the disputes associated with theuRdipn, the ABD is an option for the
claimant to pursue the compensation. The claimaay aiso seek assistance at the
National Association for Consumer Protection in garry (NACPH) prior to starting

a proceeding with the ABD. It is intended to hdip parties to come to an agreement;
the purpose is to have the possibility to setttedispute between the claimant and the
carrier, thus avoid bringing the case to the coline Act CLV of 1997 states the
maximum timescale for an alternative dispute regwmius 90 days; this period can be
extended once by 30 days.

Disputes between a passenger and carrier underthkamgh the courts or through
ABD are entirely separate from any proceedings eetwHACP and the carrier. The
passenger can however use the decision of the H&CtReir complaint as evidence
in the pursuit for redress.

Issues with complaint handling and enforcement in H ungary
Ability of consumers to obtain redress

In the event that HACP determines that a carrier infringed the Regulation, this
may lead to a consumer protection fine being impgpset this does not force the
carrier to pay compensation or a refund to theqragsr. The passenger has to pursue
this in a separate process through either the saurthe ABD. HACP has indicated
that in some cases, airlines voluntarily providenpensation once the complaint is
submitted and HACP launches the proceeding, bdbés not collect data for the
proportion of cases in which this occurs.

Imposing dissuasive sanctions

HACP has the power to impose high penalties oriezar(maximum HUF 2 billion,
or €7.2 million); and it imposes a penalty in evease in which an infringement is
found. In principle, this regime should provide @zonomic incentive for carriers to
comply with the Regulation. However, in practice thighest sanction imposed has
been HUF 1.5 million (€5,455) and most sanctiongehlaeen much lower than this.
Given that it is likely that only a small propomi@f passengers are likely to complain
to HACP, it is still unclear that this is sufficieto provide an economic incentive for
carriers to comply with the Regulation — althouglsimore likely to do so than the
enforcement regimes in many other Member States.

In addition, the fact that HACP is required to impcsanctions in every case of non-
compliance means that it could be forced to immosanction where it finds a minor
technical non-compliance which does not signifigaimconvenience passengers (for
example, failure to offer passengers a fax or Jeldkhough it does have flexibility to
impose very low sanctions in such cases, this cbhealdonsidered disproportionate.

Application of sanctions to foreign carriers
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Very few sanctions have been issued to foreignierarto date, and those that have
been issued were all given to carriers with offigasHungary. Therefore, the
procedure to apply sanctions to carriers withofite$ in Hungary has not been tested
to date. HACP claims that this is due to the comipagly low number of complaints
relating to the foreign carriers, which is probalihked to the relatively low share of
movements at Budapest Airport: compared to othetraeEuropean States, there are
few flights operated by foreign-registered low coestriers.

Therefore, although HACP considers that there shbalno problem in imposing and
collecting a sanction, it was not clear at thigystavhat the exact steps would be if
there was an infringement, in particular relatinghe communication and collection
of the sanction.

Conclusions

The complaint handling and enforcement processrtaikn by HACP and CAA has
a number of strengths. In particular, it involvesdstigation of every complaint,
including analysis of all claims of extraordinarycamstances. The fact that HACP
can impose sanctions on carriers for failure tooperate properly with the
investigation of the complaint, for example by mmbviding information where
requested, is likely to have contributed to the that it has not faced the problems
other NEBs have faced in terms of collecting infation.

However, this process is inevitably quite time aonig, and HACP is facilitated by
the fact that the number of complaints receiveddsy low in comparison to that
received by NEBs in many other Member States. lirislear whether HACP wiill
have sufficient resources to undertake the sameeguwe if the number of complaints
continues to increase rapidly.

The key disadvantage of the process is the fattiti@@osing a consumer protection

fine on the carrier does not force it to providerpriate redress to the passenger.
Another issue is that, as sanctions have not bapoesed as yet on foreign airlines

without offices in Hungary, the procedures for dpihis are untested.

SWOT analysis

A SWOT analysis of the complaint handling and ecdonent processes in Hungary is
provided below.
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TABLE 6.2 SWOT ANALYSIS: HUNGARY

Strengths

Adequate resources available to HACP to handle complaints

Technical/legislative expertise of the CAA available to HACP to
rule on claims of extraordinary circumstances

Simplicity in launching a proceeding and imposing sanctions
Significant penalties can be imposed for non-compliance

All claims of extraordinary circumstances are investigated
Penalties are regularly applied

Sanctions can be imposed on carriers for failure to co-operate
with the process (for example, for not providing information)

A ruling is issued to the passenger in each case, and this can
be used as evidence in a court case

HACP handles complaints submitted in all major European
languages and responds to passengers in English where the
complaint is not in Hungarian

Weaknesses

Even where HACP finds that a carrier has infringed the
Regulation, there is no obligation on the carrier to provide
redress to the passenger

Required to impose a sanction for every infringement, even if
minor/technical

Opportunities

None identified

Threats

The process undertaken by HACP and CAA is very detailed and
time consuming, and it may be difficult to maintain this if the
number of complaints increases significantly
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7.7

IRELAND
The National Enforcement Body

The National Enforcement Body (NEB) for Irelandti® Commission for Aviation
Regulation (CAR), which is an independent regulatauthority. CAR is one of a
small minority of NEBs that is not a Civil AviatioAuthority (CAA): the CAA for
Ireland is the Irish Aviation Authority (IAA).

CAR is an independent public body operating unbderauspices of the Department of
Transport, and it is accountable to the Irish Barént. CAR’s principal function is
the economic regulation of levied charges for usBublin airport, and the terminal
navigation charges levied at Dublin and the othamnairports in Ireland. It also has
some responsibilities relating to consumer prodecti

CAR has approximately 1.75 FTEs working on isseésting to the Regulation.
Legal basis of complaint handling and enforcement

CAR’s powers as aviation regulator were defined tlie Aviation Act 2001.
Regulation 261/2004 was transposed into Irish lgwrieans of Statutory Instrument
274 of 2005 (S| 274/2005), and the power to impsesections for non-compliance
with the Regulation are defined in section 45(ajhef Aviation Regulation Act 2001
as inserted by the Aviation Act 2006. The Statutimstrument entitles CAR, in the
event that it considers that a carrier has faitedamply with the Regulation, to issue
a Direction instructing it to comply. The Directianight be a requirement to pay
compensation to an individual passenger or groyme$engers, or to change a policy
or practice.

Under the amended Aviation Regulation Act, non-cliemge with a Direction would
be a criminal offence and subject to prosecutidre aximum penalties defined in
the Act for non-compliance with a Direction are:

e €5,000 if the case is heard in a District Court] an
e €150,000 if the case is heard in the High Court.

Complaint and enforcement statistics
Complaints

In 2008, CAR received 2,894 queries from passengersssues related to the
Regulation. Of these queries, 413 were valid comgdabut 227 fell within the
competence of other NEBs, as they related to ewelmish occurred in other Member
States.

As illustrated in Figure 6.1 below, the vast mdjoof valid complaints received by
CAR related to flight cancellations.
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FIGURE 7.1 TYPES OF COMPLAINTS RECEIVED DURING 2008: IRELAND

Up/downgrading
0% Other

4%

Denied boarding
5%

Delay
17%

Cancellations
74%

Source: SDG analysis of data provided by CAR

7.8 The current status of the complaints received gu2d08 (as of July 2009) is
illustrated in Figure 7.2 below. Of the complaitiigt had been resolved, 67% were
valid in some form. However, this figure excludée thigh proportion of queries
received by CAR which did not turn out to be valamplaints: in effect, this provides
an initial filter of complaints which does not eiis most other States.

FIGURE 7.2 STATUS OF COMPLAINTS RECEIVED DURING 2008: IRELA ND

Compensation paid by
airline

7%

Refund/assistance
paid by airline
25%

Ongoing
36%

Other offer made by
airline
2%
Extraordinary

o circumstances proven
Other infringement 14%

recorded
11%

Complaint withdrawn
or not valid
5%

Source: SDG analysis of data provided by CAR

7.9 CAR informed us that there was no significant défece in the number of complaints,
in relation to the number of passengers, for the mvain airlines operating in Ireland
(Ryanair and Aer Lingus).

Enforcement
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7.10 To date, CAR has issued four Directions to carriglating to the Regulation. It
informed us that it expects to issue significantipre Directions in future as the
process becomes more established. Of the four tRinscwhich have been issued to
date, two have been complied with, one has to ilssued, and in the fourth case the
carrier has gone into liquidation. Three of thesee@ions related to failure to pay
compensation for cancellations in circumstancescivif€AR did not accept were
extraordinary. CAR has not needed to prosecutecamyer for failure to comply with
a Direction.

The complaint handling and enforcement process

7.11 CAR’s complaint handling and enforcement procesdlustrated below. The key
unusual feature of the complaint handling proceghat, in the event that the carrier
does not provide restitution to the passenger whisns appropriate, CAR will issue
the carrier with a ‘Direction’ to do so. Failure tmmply with this Direction is a
criminal offence.

FIGURE 7.3 COMPLAINT HANDLING AND ENFORCEMENT PROCESS: IREL AND
Complaint received from Issue identified during
passenger or other NEB inspection at airport
Complaints logged in an Access
database
CAR reviews and decides | 70 = AR Wiizs .

I > passenger explglnlng why it
l will not take action
If YES — CAR reviews whether R i ’:IO _.tCAtR EIENES i@ (V=)
competent to handle complaint > and writes to passenger
l explaining what it has done
by :ES_ A ogeneq andCAR If airline does not reply, CAR N If airline still
\r;rii;:rlgeaﬁﬁrr:a er given. sends up to 3 reminders does not reply
l Seeks additional information
CAR reviews response }—> from carrier, I1AA, or other
sources if required
I
CAR decides whether to uphold If complaint not upheld, case
the complaint closed
If complaint uphold, instructs If airline complies, no further
airline to pay compensation action taken
If appropriate, issue Direction
to airline
Consider any representations | Amend, confirm or withdraw
from airline on Direction "| Direction as required
If airline fails to comply with
Direction, consider
prosecution
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7.18

CAR is able to handle complaints written in FrenGerman, Italian and Spanish as
well as English. It is able to reply in Spanish &mdlish.

Time taken to resolve complaints

The majority of complaints are dealt with quickG/AR informed us that, for example,
of a random sample of 10 sequential valid compdareteived during March 2009,
five had been resolved within 4 weeks and all but¢ had been resolved within 5
months. The amount of time between receipt of camfd and analysis of the
complaint is relatively short (3 weeks).

CAR informed us that it is common for carriers e 4-6 weeks to respond to them,
and in some cases longer. As a result, in a smaigotion of cases, the total amount
of time to resolve the case can exceed 6 month®k @Ko highlighted that it has
relatively limited resources and that can also ealedays during periods where there
are a high volume of complaints.

Claims of extraordinary circumstances

CAR investigates all cases of cancellations wheaeriars claim extraordinary
circumstances, requesting proof in the form of mécdd reports or event logs, and a
non-technical explanation of the event. AlthoughRCAoes not have operational or
technical expertise, it can draw on experience iwithe Irish Aviation Authority
(IAA), although CAR informed us that given IAA’s ewworkload, it is not always
possible to secure replies within a specific tiraafe.

Unusually, CAR does natonsider that the ruling by the ECJ in the cé&tlentin-
Hermann v. Alitalia has increased the proportion of cases in whichHetarhave to
pay compensation. This is largely because, unlidtaesother NEBs, CAR was not
previously accepting cases of technical problemsuéasmatically being extraordinary
circumstances. It considers that, for the carrier lte exempt from paying
compensation in the event of cancellations, ita& sufficient for the carrier to show
that it had maintained the aircraft properly.

Response issued to the passenger

CAR issues a response to each passenger, whichaisamthe complaint and the
response of the airline, and states its conclusants whether further steps will be
taken or the case closed. If it decides that aeranas to pay compensation or refund
the passenger, CAR will instruct the carrier tosto If the carrier does not agree,
CAR will issue a Direction requiring the carrierdo this (discussed below).

In the event that a prosecution did take place, @&RId request the judge to issue an
order requiring the carrier to pay compensatioth®opassenger, although there is no
guarantee that he/she would do so.

Circumstances under which sanctions are imposed

A sanction can only be imposed in Ireland for nompliance with a Direction. When
a carrier receives a Direction, it has 14 days akerrepresentations to CAR that the
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Direction is not valid for some reason, in whicls&€a& AR has 2 months to confirm,
amend or withdraw the Direction.

Section 45(A) of the Aviation Act defines that ifcarrier fails to comply with a
confirmed Direction, it would be committing a crimal offence. CAR would therefore
have to consider prosecuting the carrier.

The process to impose sanctions would be a crinfimatess and therefore the
standard of evidence necessary for criminal casagdabe required. CAR informed
us that, for constitutional reasons, it is difficth have a system of administrative
sanctions in Ireland.

Imposition of sanctions on carriers not based in the Member State

In order to issue a Direction, it is necessaryeive this on the carrier. Section 45(3)
of the Aviation Act, as amended, allows this tadbae in the following ways:

» delivering it to the carrier;

» leaving it at the address at which the carrier uiattes its business;

» sending it by registered letter to this address;

* sending it to another address which the carrierspagified can be used for the
delivery of a Direction; or

* sending it by fax or email, provided that one & tither methods is also used,
and a fax/email delivery receipt is obtained.

There is no requirement that the address is witlgland, and therefore, in principle
there should be no problem if the carrier is basexthother State or outside the EU.

Collection of sanctions

Collection of any fine would be the responsibilitfiithe court that issues the fine, not
the NEB, and this issue has not been addressest as no fine has been issued.

However, CAR informed us that the general procedoréreland, is that a Court
issues an order (Decree) to pay. If this is notdooed, the order can be executed by
the Sheriff or the Country Registrar (dependinghanlocation of the court that issued
the fine). If the Sheriff does not succeed in exaguthe order, the matter escalates to
the Circuit Court, and the options available att thige includes orders that the
offender is committed to prison.

Publication of information

CAR publishes an annual report which provides tetfi the complaints received,
including what the complaints relate to and thecomite of the complaints. It also
provides some summary information on the numbeoaiplaints per airline although
this is not detailed (it is only divided into Ryama\er Lingus, and other).

Work with other organisations

Where complaints are received for which CAR is thet competent NEB, it forwards
the complaint to the relevant NEB with a short siannin English.
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CAR works closely with the ECC for Ireland wheréstis helpful, for example by

forwarding complaints for which the ECC is the catgmt organisation (such as
complaints relating to lost luggage). In additi@AR and the ECC meet regularly to
discuss issues of importance.

CAR has received a number of requests through B Betwork but it believes that
these were inappropriate for use of the Network laaml contacted the relevant NEB
directly about this. It has not made any requesitsguthe Network. CAR informed us
that it was not clear what relevance the Networkl ha enforcement of this
Regulation, as enforcement is always the respditgibdf one specific NEB,
depending on the State in which the incident oexlrr

Other activities undertaken by the NEB

During 2008, CAR undertook 11 inspections at atpan Ireland in order to check
whether carriers were complying with Article 14tbé Regulation. Advance notice of
inspections is provided to the airport, but notaio carriers. In the event that a
cancellation or long delay occurs during the inspe¢ the inspectors will check
whether the airline concerned complies with itdgailons under the Regulation.

Alternative means for passengers to obtain redress

There is no Alternative Dispute Resolution (ADRpgss in Ireland which handles
disputes relating to air passenger rights. Howeirer2008, the Law Commission
published a consultation on the possible introductbf ADR procedures in other
sectors and therefore it is possible that the sobdR processes in Ireland may be
extended in the future.

There is a small claims court system in Irelande Tée charged is relatively low
(€15); there is no limit on the value of consumlainas that can be heard; and claims
can be heard within 6 years of the event occurritigwever, the ECC for Ireland
considers that the process is “hugely time-consgmémd expensive for the
consumer”.

Issues with complaint handling and enforcement in | reland

The key unusual feature of the complaint handlindg @nforcement process in Ireland
is that a sanction cannot be issued directly indhge of non-compliance with the
Regulation: the carrier must be issued with a Dioecto rectify the incident or
change its policy, and can be prosecuted only éorcompliance with the Direction.
Issue of any sanction would be on the basis ofmaial procedure and therefore this
would be a complex and expensive process: CAR estinthat a contested case
could take up to 2 years and incur legal costsxitegs of €100,000. The process
would be even more costly and complex if the cam@s not based in Ireland,
particularly if it did not have an office withindland.

" Source: ECC Ireland, The development of Alternafligpute Resolution (ADR) in Ireland
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7.34 CAR undertakes relatively detailed complaint hamglland analysis of complaints. It
is possible that a State with a higher volume oftaffic would not be able to
undertake this level of detailed analysis. The aifgpificant weakness in the process
is that CAR does not have direct access to techeipertise to evaluate cases of
extraordinary circumstances: it can use expertigkinvthe IAA when needed, but
there is no formal obligation on IAA to provide ghissistance.

Conclusions

7.35 The key strength of the complaint handling and ex@iment process in Ireland is that
individual cases are evaluated and that carriees iastructed by CAR to pay
compensation or refund a passenger where theyihireged the Regulation.

7.36 The key weakness of the process is that a sancoafd only be issued for non-
compliance with a Direction, which would in turnlypie issued if a carrier failed to
comply in an individual case. Therefore, whilst stem may be very effective at
obtaining redress for individual passengers thatptain to CAR, it does not provide
an economic incentive for carriers to comply wilte tRegulation: a carrier would
always have several opportunities to rectify a cheére a sanction was ever
imposed. It is not clear that this regime is disstmas required by Article 16(3).

7.37 A SWOT analysis of the complaint handling and ecdonent processes in Ireland is
provided below.

TABLE 7.1 SWOT ANALYSIS: IRELAND
« Passengers are issued with an individual response and carriers
are instructed to pay compensation where this is required
* Maximum penalty for non-compliance is relatively high and
therefore should provide an adequate incentive
Strengths . . . .
¢ CAR undertakes inspections at airports to ensure compliance
with Article 14
¢ All claims of extraordinary circumstances are analysed
* Most complaints are dealt with relatively quickly
e Sanctions can only be issued after a criminal procedure, which
is expensive and slow, and requires high standards of evidence
e Sanctions can only be issued after a Direction is not complied
with, which may mean that there is little incentive to comply with
Weaknesses the Regulation unless a Direction is issued
« CAR itself does not have technical/operational expertise
(although it can draw on the IAA where needed)
« Enforcement process is more complex if the carrier does not
have an office or a registered address in Ireland
. « There is potential for development of Alternative Dispute
Opportunities . . . .
Resolution process covering air passenger rights
¢ The lack of resources within CAR means quick handling of
Threats o .
complaints is challenging
64
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8.5

ITALY
The National Enforcement Body

The Italian National Enforcement Body (NEB) is thete Nazionale Aviazione Civile
(ENAC), established on 25 July 1997 by Legislatdecree 250/97. It is the Italian
Civil Aviation Authority. ENAC is independent froriine aviation industry although
the nature of the organisation means that it doak wiosely with the industry. Its
main tasks include:

»  Safety and security;

* Passenger rights;

»  Environmental protection in the sector; and
» Development of the sector.

ENAC has a team of seven full time staff in its depaarters working on passenger
rights although one is focused mostly on Regulalib@7/2006. In addition it has co-
ordinators based at the airports, who spend a piopoof their time on passenger
rights. 14% of these staff are based at the mandiyorts of Rome Fiumicino and
Milan Malpensa. The table below provides the breakd of the staff working on
Regulation 261/2004.

TABLE 8.1 ITALY: STAFF WORKING ON REGULATION 261/2004
Staff Number
Full time staff at head office 7
of which project manager 1
of which coordinators 6
Airport co-ordinators 79
of which Office heads 25
of which airport inspectors 54
Source: ENAC

ENAC considers that, given the number of complatht it has to handle and the
complexity of the process, it does not have suffitistaff to undertake complaint
handling.

Legal basis of complaint handling and enforcement

ENAC'’s powers in relation to complaint handling aadforcement were granted
through Legislative Decree 69/2006 of 27 Januag62Which came into force on 21
March 2006. The Decree sets out the process tlealsrte be followed by ENAC and
the fines that have to be imposed.

In the event of non-compliance with the RegulatieNAC is required to impose civil

(administrative) penalties on the carrier. The maxn penalties for non-compliance
with the Regulation are shown in Table 8.2 beloWe Thaximum fine is reduced if
the carrier pays the fine within 60 days of thafiuattion.
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TABLE 8.2 PENALTIES UNDER ITALIAN LAW
Penalties Minimum (€) Maximum (€) Reduced (€)

Denied Boarding 10,000 50,000 16,666.67
Flight cancellations 10,000 50,000 16,666.67
Delay 2,500 10,000 3,333.33
Upgrade/downgrade 1,000 5,000 1,666.67
Lack of priority and assistance to

the disabled or to unaccompanied 10,000 50,000 16,666.67
children

Provision of information 2,500 10,000 3,333.33

If there are infringements of multiple Articles part of the same incident, or the
infringement results in complaints from more thare gpassenger, the fine can be
increased three fofdl.

Complaint and enforcement statistics
Complaints

In 2008, ENAC received 6,299 complaints from aisgengers, of which 4,811 were
related to Regulation 261/2004 (33% less than theipus year). Of these, 4,518 fell
within the competence of ENAC and 224 within thenpetence of other NEBs. Some
complaints (67) were not classified. As illustratied Figure 6.1 below, the vast
majority of complaints received by ENAC relatecctmcellations.

FIGURE 8.1 TYPES OF COMPLAINTS RECEIVED DURING 2008: ITALY

Other
12.4%

Up/downgrading
0.1%

Denied boarding
6.7%
Cancellations
45.8%

Delay
34.9%

Note: The ‘other’ category includes failure to provide a refund/re-routing as required. This would result from
a delay, cancellation or denied boarding but it is not clear which. It also includes failure to provide
information in accordance with Article 14.

8 Law 689/1981 Atrticle 8 (1) and (2)
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In 2008, 2,836 complaints were closed, equivalentatmost 60% of the total
complaints received. Complaints were closed eitferause the complaint was not
within the scope of the Regulation (we understdnigl is the large majority), because
the airline paid compensation, the case was foreehtd another NEB or a fine was
issued and the airline paid it. We understandtti@temaining cases are still ongoing:
ENAC said that this was usually either becausedihnine had not responded, or
because ENAC has not as yet processed the comptainiever, no further statistics
were available on the outcome of the complaints.

Enforcement

Since ENAC started to impose sanctions in 2006,ugntb the end of 2008, in total it
imposed 452 fines on carriers for non-compliancéhwie Regulation. Table 6.1
below shows the number of fines issued, accordinthe Article of the Regulation
that infringed by the carrier. As discussed in mdegail below, to date most of the
fines related to these infringements have not pedh

TABLE 8.3 ITALY: PENALTIES ISSUED
2006 2007 2008
Denied Boarding 9 9 1
Flight Cancellations 38 94 a7
Delays 21 24 11
Right to reimbursement or re-routing 1 2 11
Right to care 21 24 24
Upgrade/Downgrade 0 0 0
Person with reduced mobility 0 2 0
Provision of information 40 45 28
Total 130 200 122
Source: ENAC

The complaint handling and enforcement process

The complaint handling and enforcement procestaly is summarised in Figure 8.2
below. The key unusual features of the processaly, lcompared to other Member
States, are that:

* most complaint handling and enforcement is underiddy ENAC staff based at
the key airports rather than the passenger righis tat ENAC headquarters; and

* the enforcement process often starts as a resuah ehspection by the airport-
based staff rather than a complaint from a passenge
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FIGURE 8.2 COMPLAINT HANDLING AND ENFORCEMENT PROCESS: ITA LY

ENAC receives complaint from
the public or its inspectors

ENAC checks whether |If NO ENAC rejects
complaints fall under Regulation complaint

A4

If YES - ENAC reviews scope If NO - Refers complaint to
complaint to decide whether in > relevant NEB, with translation
scope of enforcement powers of the complaint
v
[If YES - Writes to airline | |If airline does not reply, sends
reminders
[
\4
Reviews airline response to |If airline response
check and compares with claim " |satisfactory, case closed

ENAC makes decision on
complaint or inspection

Airline can pay discounted

Sends fine to airline

fine

Airline can appeal to national
court

Passengers can send complaints to ENAC by mailariaixe-mail, or by filling in the
forms available on the ENAC website. ENAC is aldénandle complaints written in
English, French and Spanish as well as Italianwvaiticseek to reply to passengers in
these languages. However, it was acknowledgedthat languages such as German
can present problems.

ENAC has developed a bespoke database system dodreomplaints and track
progress. When a complaint is received it is logaed forwarded to:

+ the competent ENAC airport representative to dedh whem if the flight
originated from an Italian airport;

» the relevant NEB in another Member State if thghflioriginated from another
Member State; or

» to Head Office if the flight originated from a cdnnoutside the EU.

ENAC states that it investigates every complaimedeives from a passenger. When a
complaint is received, ENAC responds to the indiaidand keeps the person updated
on the investigation. If the investigation findsttthere was an infringement then it
will communicate the result to the passenger. Hameiut is not within ENAC's
powers to force the airline to pay any compensatmrthe passenger. The onus
remains on the passenger to pursue any such coatmenthrough the courts.

Having received the complaint and carried out tgal investigation, the relevant
staff member in each airport writes to the airlireuesting further details, on
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whether/why it did not comply with the Regulati@nd sets out the fine that will be
imposed if the ruling goes against the airlingh# airline sets out the reasons for the
problem and they fall under ENAC’s acceptatolece majeure parameters, the matter
does not proceed. However, if there are no sudorsathen ENAC imposes a fine.

Time taken to resolve complaints

According to the procedures, the total time takamaf complaint to be processed and
the case to be closed can span between 4 to 6 sndetbending on whether the

airlines accepts to pay the reduced penalties ordée to appeal to the courts.
However, in practice, we understand that complaiatstake significantly longer than

this to resolve:

 ENAC stated that some airlines take a very long timresponding to them; and
» asdiscussed in more detail below, the appeal psasevery slow.

The fact that 40% of complaints submitted in 2068 enwstill open implies that some
complaints take much longer than 6 months. ENAC wais able to provide any
statistics on the average time taken to concludesa

Claims of extraordinary circumstances

As mentioned above, ENAC investigates all casestlaeicbfore investigates all cases
where carriers’ claim extraordinary circumstanddse procedure requires the ENAC
official to request specific proof from the airlinks ENAC is also the Civil Aviation
Authority, it has staff with the technical and oginal expertise to investigate these
cases of extraordinary circumstances and the wtaing on passenger rights do this
with the assistance of its Technical Directorate.

ENAC considers that the ECJ ruling in the c¥éalentin-Hermann v. Alitalia has
made its task more difficult, because it is nowuiegg to decide on whether
circumstances in a given case were extraordinather than merely whether a
technical problem occurred. There is therefore misle that its decision could be
challenged by either the passenger or the carrier.

ENAC stated that, on the basis of guidance fromQbmmission, it has not reopened
cases closed prior to the ECJ ruling, except whergassenger specifically asks for
the investigation to be reopened.

Response issued to the passenger

When the violation has been identified through sspager’s complaint rather than an
inspection, ENAC responds to the complainant ame tkeeps them updated on the
current status of the proceedings. In particulainfibrms the passenger about the
various steps of the complaint handling process @mdvhether there has been a
finding against the airline which the passenger parsue further in the courts.
However, ENAC does not formally oblige the airliteeprovide redress to individual
passengers, and it does not consider that this lisle.

Circumstances under which fines are imposed
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ENAC informed us that fines are imposed when comfdaare valid and when it has
investigated all the circumstances that confirm ¥iwation of the Regulation, or
when an inspection identifies a non-compliance. ENiiformed us that it always
imposes a sanction if these criteria are met. Buenthis, ENAC is required to fill in
a form that details the criteria for the sanctions.

Although ENAC does not have discretion about whethémpose a fine, the amount
of the fine can vary within the limits describedTiable 8.2 above, according to the
following factors:

* the degree of the violation;
» whether the airline is a repeat offender;

» the actions put in place by the carrier to overcamenitigate the consequences
of the violation;

* the number of passengers affected by the violabtompared to those that
actually boarded; and

» other applicable criteria.

However, we note that the number of fines imposednmall in comparison to the
number of complaints received (2.5% in 2008). Tikisurprising given that we were
also informed that fines are often imposed on thsishof inspections rather than on
the basis of a complaint. This is because:

* Anincident in which there is an infringement oétRegulation is considered as a
single ‘event’ even if there are infringements aifltiple Articles, or complaints
from multiple passengers, and therefore only onectgan can be imposed
(although the maximum sanction can be increaseg tlmes).

» As discussed above, a significant proportion of glaints have not been closed
(meaning ENAC has not finished processing them).

Imposition of fines on carriers not based in the Member State

ENAC informed us that it does impose sanctionsamnars that are not based in Italy,
but the process of issuing the notification of $aaction is more difficult if the carrier
does not have an office in Italy. The ENAC departtresponsible for the complaints
handling process, supported by the Departmentdgal Affairs, follow the procedure
set within Regulation EC 1393/2007 which rule tification of proceedings to be
sent to another Member State.

However, this process is quite complex and slovd, #erefore on some occasions,
ENAC has short-cut it by using the Italian embasisgonsulate in the State in which
the carrier is based to deliver official letterbisTensures that the letters are sent to the
appropriate office and also to ensure that thedaalkes are shorter.

One foreign carrier operating in Italy informedthat ENAC had issued notification
of a sanction process on it by giving the notificatto operational staff in a rest room
at the airport. As a result the notification was passed to the airline’s management
and it is contesting the fine on this basis. Whilst cannot verify claims relating to

= steer davies gleave "



Final Report

8.27

8.28

8.29

8.30

8.31

8.32

individual cases, this would if true indicate thiere was a problem with the
notification of sanctions.

Collections of fines

ENAC informed us that only approximately 20% of fires that had been issued to
date had been paid. The reason for this is thasfirave only been imposed in the last
3 years, and the process for collection of the tiam take significantly longer than
this. ENAC said that the process of collectioniok$ was easier for Italian carriers,
for which it is the licensing authority, but similigsues applied to all carriers.

In most cases the airlines have not respondedetoetijuest for payment, while some
have appealed the decision to the courts. If deradlecides to pay the fine within the
time limit, it has to be paid into an ENAC accounhere carriers do not respond to
the request for payment, the Tax Office is resgmador collection, but ENAC said
that this is process is very slow, taking at lesst year. However, the tax office does
have a number of powers to encourage carriersytoipeluding ultimately seizure of
aircraft.

Of those cases that have been appealed, the thg sappeal has gone in favour of
ENAC in the majority of cases to date (all excepé)p but airlines can appeal to a
second stage, and none of these appeals have lbeefuded to date. ENAC
explained that some carriers deliberately delayaibygeal process. After a sanction or
a decision is issued, a carrier can wait one yefore deciding whether to appeal or to
pay the fine, and many wait until the last moménuill then be some time before the
appeal is heard. ENAC informed us that it is pdesibr a carrier with an effective
legal department to delay payment of a fine for ye@rs and there have been cases
where a carrier has ceased operations before tioegs has been concluded. Delaying
tactics do not necessarily incur the carrier sigaiit legal or administrative costs as it
may be a standard procedure adopted by the comfparall cases, not just cases
related to this Regulation.

It should be noted that the issues that have lmBified in relation to the collection
of fines represent general problems with admintisaprocedures in ltaly, and are
not specific either to airlines or to this Regudati

Publication of information

ENAC does not publish statistics relating to thember of complaints received.

However it provides online all the internal docutsedescribing the procedures that
ENAC follows for handling complaints as well as afetl information on passenger
rights.

Other activities undertaken by the NEB

ENAC staffs based at airports undertake regulgraasons to ensure that carriers are
complying with this and other Regulations. Unlikamyg other NEBs, the scope of the
inspections undertaken by ENAC are not limitedneuging compliance with Article
14, but extend to ensuring that the carrier hafilléd its obligations in the event of
delay, cancellation or denied boarding.
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In 2008 ENAC staff have undertaken a total of 2,k&eéstigations, far more than in
any other Member State, albeit 7% less than plankégo were related to service
quality at airports, 20% to airline punctuality,9230 the efficiency of the airlines’
complaints handling system, 8% on the verificatddrilight cancellations and delay,
5% on the extent to which carriers adhere to pagserights and finally 17% were
investigation related to violations of Regulati@89/2002 and 261/2004.

As an example, in the first quarter of 2009, ENA®@Iertook 103 investigations (9%
less than those planned) for the South of Italyoregelated to the Regulation. The
table below shows the breakdown of these investigataccording to the different
articles of the Regulation.

TABLE 8.4 ENAC INVESTIGATIONS — JANUARY-MARCH 2009
Regulation article Shares
Denied Boarding 25%
Flight Cancellations 26%
Delays 22%
Need to inform passenger of their rights — Article 14(1) 3%
Need to inform passenger of their rights — Article 14(2) 17%
Person with reduced mobility 1%
Procedures check 5%
Total (actual number of investigations) 103
Source: ENAC.

In addition, ENAC informed us that it had undertalegproximately 20 meetings with
carriers to discuss application of the Regulatlbhas had regular meetings with the
Italian carriers Alitalia and Myair, but also someetings with foreign carriers.

In addition to the activities that ENAC undertalkeselation to Regulation 261/2004,
ENAC informed us that it pursues other activities gromote a “culture” of air
passenger rights and service quality. Some of thethdaties have been:

» the creation of a specific Department and the dspecific inspectors to ensure
air passenger rights protection;

» the publication of internal documents setting dyabtandards and quality
management procedures;

» the promotion of projects aimed at improving aitpoquality;

» the provision and the use of different instrumdmistten material, internet free
telephone number) to inform passenger on theitsjgh

* the set up of a database to record complaintshedstatus; and

» the carrying out of planned inspections with thdirees and ground handlers at
airports where a number of activities and practaresreviewed.

Work with other organisations
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Where complaints are received for which ENAC is tieé competent NEB, it
forwards the complaint to the relevant NEB witthars summary in English.

ENAC works closely with the Italian ECC and meetthwhem frequently, they have
also prepared a joint information document for pagers. However, ENAC reported
that a practical difficulty is that the ECCs operah the basis of the nationality of the
trader, whereas NEBs have to operate on the bhasibare the event occurred. This
leads to an inherent conflict in the manner in Wwhiiomplaints handling works.

ENAC informed us that there have been a numbegabfrtical problems with the CPC
Network. ENAC has not used it and to date it hagived two requests for assistance
via it.

Alternative means for passengers to obtain redress

As mentioned above, passengers can complain to ENAMENAC does not provide
them instruct airlines to pay compensation or arréfin any individual case. If ENAC
find that there has been a breach then passengengse this decision to go through
the courts to obtain compensation.

Passengers can also use national consumer assegifr assistance but they have no
power to force the carriers to pay compensatidre-anly benefit they have is greater
negotiating power in discussions with carriers.

There is a small claims court procedure in Italiaifds for less than €2,582 can be
heard by a Justice of the Peace, using a clainedtoe that is as simple as possible.
A lawyer is not required if the claim is for lessh €516 or if the Justice of the Peace
otherwise decides that this is not required. Howewsually a final decision will only
come after two years, and if the claim is for 0€816, there is a significant cost
linked to the legal counsel’s salary (usually iBibetween 20%-30% of the amount of
money claimed). Since 2006, for claims of less #8100, appeals can only be made
if procedural rules, constitutional law or Commuyniiaw have been breached, or the
principles underlying the substance of the case haen violated.

Passengers can use this procedure no more thageasS after the infringement
occurred (depending on whether it is a contraatlaam or a claim for consequential
damages).

Some consumer associations (e.g. Assoutenti) leetleat going through the courts is
the most effective route, although it clearly takimse. However, others including
ADICONSUM and Legaconsumatori have stated publiblgt this process does not
guarantee a fair settlement for the consumer.

Issues with complaint handling and enforcement in | taly

The ability to impose dissuasive sanctions

® Source: European Judicial Network, ENAC
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The key problem with the complaint handling andoecément process in Italy is that,
as discussed in detail above, only approximatebp 20 fines which are levied have
actually been paid. This results from delays bothhie Italian tax office, which is
responsible for collecting sanctions, and in tigalesystem, when carriers appeal. It is
possible to delay payment by several years ane thave been cases where carriers
have gone bankrupt before a fine has had to be paieke issues are not specific to
this Regulation or to airlines, but the inherentura of the air transport industry,
where companies enter and exit the market relgtifelquently, exacerbates the
problem.

Therefore, even though ENAC imposes fines in eaabe cwhere it upholds a
complaint, the fact that fines are often not paidans that they cannot provide an
economic incentive to comply with the RegulatiorhisST means that Italy is not
compliant with the requirement in Article 16(3)itdroduce dissuasive sanctions.

In addition, the number of fines imposed is veny lm comparison to the number of

complaints and the number of inspections. This ca¢sappear to be consistent with a
policy of issuing a fine in every case where theran infringement. In part, this is

because ENAC has not finished processing a sigmifiproportion of the complaints

it receives (40% of those received in 2008). Italso partly because multiple

complaints from different passengers about the sanmdent would only lead to one

sanction.

This also raises an issue with the level of sansti®Where an infringement impacts a
large volume of passengers (for example if the Reigu is infringed for every
passenger booked on a flight), the maximum sanctiag be less than the costs the
airline avoids through non-compliance. This als@ligs that Italy is not compliant
with the requirement in Article 16(3) to introdudissuasive sanctions.

The ability of individual passengers to obtain redress

Even where ENAC upholds a complaint and issueseg fhere is no obligation on the
carrier to compensate the passenger. The facthtbatourt system is relatively slow
and a lawyer is required for any claim over €51Gnsethat it is not an attractive
alternative for passengers. Therefore, it is diffidor an individual passenger to
obtain redress.

According to several Italian Consumer Associatiorie.g ADICOSUM,
Legaconsumatori, Assoutenti), airlines are not dging with their obligations under
the Regulations, and ENAC is not successfully aifigrthem. Consumer associations
have stated that ENAC has greater difficulties andiing complaints relating to
foreign carriers. Assoutenti informed us that tit Italian carriers are keen to solve
complaints without going through the courts, bus tis not the case with foreign
carriers. It also informed us that the problems e significant with low cost
carriers, as high staff turnover makes ensurindiigoity in the complaint process
impossible.

Conclusions
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8.51 The complaints handling process in Italy has sotrengths and weaknesses, set out
in SWOT analysis below. A key strength is that ENA&S staff based at the airports
who are able to monitor compliance with the Regoifatand a very large number of
inspections are carried out, which are not limitedscope to Article 14 as in most
other Member States. Enforcement based on thistororg may be more effective
than enforcement based on passenger complainaysethere is less possibility for
the carrier to contest what has occurred.

8.52 The fact that ENAC has imposed so many fines dimeg is an anomaly amongst the
Member States and one that, according to ENAC,dcputt Italy at a competitive
disadvantage in terms of attracting airlines toragpefrom its airports. In principle it
should provide an economic incentive to comply wifitb Regulation but, as discussed
above, the fact that most fines have not beenmeins that this is not the case at the
moment.

SWOT analysis

8.53 A SWOT analysis of the complaint handling and ecdanent processes in ltaly is
provided below.

TABLE 8.5 SWOT ANALYSIS: ITALY

Stakeholder type Details

« Staff are based at the airports and therefore can monitor
compliance with the Regulation

« Inspections are significantly more extensive than those in other
States

Strengths « Fines are imposed frequently when infringements of the
Regulation are found

* In principle all cases are investigated

« ENAC has a technical and operational expertise to enable it to
evaluate extraordinary circumstances claims.

*  80% of sanctions have not been paid by carriers

« The entire process is very time consuming and a final decision
(including court rulings) can take 5 years or longer.

« The relative number of sanctions compared to other Member
States could mean that there is a potential competition

Weaknesses disadvantage to using Italian airports.

e Although ENAC issues rulings on individual cases, it cannot
force the carrier to provide redress to the passenger. The
individual must pursue the claim through the courts. The court
procedure is slow and relatively expensive.

« The enforcement process is more complex if the carrier does
not have an office or a registered address in Italy.

«  Final court decisions should provide a greater degree of
Opportunities certainty as to what will be sanctioned and this might provide
more incentive to comply with the Regulation.

 ENAC does not have enough staff to handle the large number

Threats -
of complaints
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9.1

9.2

9.3

9.4

9.5

9.6

LATVIA
The National Enforcement Body

Latvia has a single body responsible for complaiv@adling and enforcement: the
Consumer Rights Protection Centre (CRPC). Thisgevernment agency, and except
for the sectors of medicine and food it is respaesfor all consumer protection
within Latvia. Its role is to protect the rights @dnsumers by: supervising the trade of
goods and supply of services, providing consumdth mformation, and helping
consumers to resolve any conflicts. Since it hasde remit, air transport issues are
necessarily a small part of its function.

Resources available

While the CRPC has a number of staff capable ofilvagn complaints regarding the
Regulation, the amount of time it spends on isswdating to the Regulation is
significantly less than 1 FTE. Where necessary, dhmplaints handling team can
request technical or other specialist expertismfiiloe CAA or Riga airport.

Legal basis of complaint handling and enforcement

The CRPC is a civil authority accountable to thenistry of Economics. Its legal
responsibilities are set out in the Statute of @Qorer Rights, which describes its
mandate across all fields of consumer action, usitthe rights of air passengers.

The enforcement regime is defined in the LatviammAdstrations Violations Code,
which established fines of L50-L100 (€71-€143) fiture to provide air passengers
with information, and L100-700 (€143-€999) for ta# to respect air passengers’
rights. These fines are applicable for violatioraaf air passenger law which relates
to denied boarding, cancellation or long delay, #mefefore the scope is slightly
wider than Regulation 261/2004. Both fines are gae. In addition, the CRPC was
recently granted the power to fine companies upi®,000 (€14,300) for failure to
comply with a request for information made in tloeirse of investigating a complaint.
This has improved co-operation of companies witlegtigations.

Both sets of fines have restricted application, ésv, as the Administrative
Violations Code does not set out a legal basidifing companies based outside of
Latvia. At present the only carrier which can becs@ned is Air Baltic, and sanctions
cannot be imposed on the carrier with the largedtinae of traffic flying out of
Latvia.

The laws above define a civil enforcement regin@lofving an administrative
process common to all violations of consumer riglstst out in the Administrative
Violations Code). The CRPC makes legally bindingisiens on cases and does not
have to seek court authorisation, but its decisgamsbe appealed to the administrative
court. There are no criminal sanctions for breadfie®nsumer rights legislation.

Complaint and enforcement statistics

Complaints
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9.7

9.8

CPRC received 49 complaints regarding aviation 008 however these included
complaints regarding damaged baggage. So far i, 20bas received 43 complaints.
The reasons for these are set out in Figure 6.4.mdjority of complaints received in
2009 were regarding cancellations.

FIGURE 9.1 TYPES OF COMPLAINTS RECEIVED DURING 2009: LATVIA

Up/downgrading
. ' 2%
Denied boarding
14%

Delay Cancellations
26% 58%

Source: SDG analysis of data provided by CRPC

Of the complaints received by the CPRC in 2009, 58&6e not considered for

investigation; half of those not considered wererred to another NEB, and half

were referred back to the passenger as invalith®©18 complaints that the CRPC did
investigate, in 6 cases the airline paid for amdfar assistance, and in 3 the CRPC's
decision was disputed by the airline. In the reimgincases the investigation is

ongoing.
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FIGURE 9.2 STATUS OF COMPLAINTS RECEIVED DURING 2009: CRPC

Compensation paid by
r airline
0%
Refund/assistance paid by
airline
14%

Ongoing
21%

Airline disputed decision
(court/appeal)
7%

Forwarded to other NEB

Passenger complaint not 28%

valid
30%

Source: SDG analysis of data provided by CRPC

Enforcement

9.9 To date, the Latvian NEB has issued around 10 finelsiding three fines of L300
(€430) in 2008. Air Baltic has appealed all finasd all of the appeals are waiting to
be heard in the administrative court. There isng lvaiting list for court hearings, and
cases may take 2-3 years to be heard. The proasimproved since 2006, when the
airline had the option of further delaying confitioa of any fine through a
preliminary appeal to the Ministry of Economics.
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The complaint handling and enforcement process

9.10 The Latvian complaint handling and enforcement esscis summarised in Figure
16.3 below. Both complaint handling and enforcenaezatundertaken by CRPC.

FIGURE 9.3 COMPLAINT HANDLING AND ENFORCEMENT PROCESS: LAT VIA

Receive complaint (from passenger or
other NEB)
v
Register complaint in generic complaints
database (not specifically 261/2004) Reject complaint:  inform passenger
l with letter. Close case.
Assign complaint to handler, assess Not competent NEB: forward
complaint passenger complaint (if in English) /
v brief summary (otherwise) to relevant
Investigate complaint: inform NEB with covering letter. Inform
passenger, write to airline to request passenger with letter. Close case.
information.
v Technical investigation:
Review airline response |<- ----- » Correspond with CAA / airport if
l necessary
Make legally melng decision:  Inform T T HU—
passenger and airline of any amount > I
- compensation: close case.
owed by airline to passenger ¥
A 4 *
| Airline owes compensation |4 ----- > A|r||p € or passenger appeals
decision to administrative court

A 4
—| Airline refuses to pay compensation |

1
v
If national airline, consider sanctions: No case |
If decide to proceed: record case, collect

evidence, obtain report from catrrier, - -
make decision. Written warning |

Impose fine: Have authority to
impose fine of L50-100 for failure to

provide information, L100-700 for
failure to respect rights.

—>| If non-national airline, take no action.

€ ----

The time taken to arrive at a decision is
set by law to be a maximum of 4 months.
This can be extended to 6 months on
authority of the Ministry of Economics.

Airline may appeal sanctions to
administrative court. This may take 2-
3 years to be heard.

9.11 The process the NEB has for handling complaintirislar to that in place in other
Member States; however it is enhanced by being srapad to issue legally binding
decisions and subsequent fines, without havingpfmeal to a higher authority. Both
passengers and airlines are able to appeal degigidghe administrative courts.

9.12 It should be noted that the CRPC receives a vemnliomber of complaints compared
to many other NEBSs, reflecting the relatively lowlwme of air traffic in Latvia.
CRPC handles all consumer complaints, of which teaforms only a small
proportion, and hence the complaints process isasatell-defined as in States with
larger aviation markets.
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9.13

9.14

9.15

9.16

9.17

9.18

9.19

Time taken to resolve complaints

Time limits for the complaints process are set latvlan law, and make several
requirements of CRPC: they must send the consumepdate within 1 month, and

arrive at a decision within 4 months of receiptactlaim (this can be extended to six
months with the permission of Ministry of Economic€RPC informed us that they

are able to meet this deadline, and complaints#yi take 2-3 months to resolve.

CRPC informed us that the response time from aslinas in general been very good,
usually taking 2 weeks but with no responses lotiggn a month. We were informed
by Air Baltic that there can be a problem of timiwben it is necessary to checkgR
airport’s weather logs in support of a claim ofragtdinary circumstances: these are
only kept available for 3 months, and it may taseger than that for a complaint to
reach Air Baltic.

Claims of extraordinary circumstances

Where airlines claim extraordinary circumstancesjwtification for not paying
compensation, CRPC will always investigate. The estigation may include
requesting copies of log books or weather repartd,inviting the responsible captain
or engineer to give evidence to justify the reagiwen. CRPC is able to call on
operational and technical expertise from the CAA, where necessary request
assistance from the CAA of another State.

Response issued to the passenger

CRPC provides an individual and legally binding iden to the passenger, which
includes detailed explanations of the reasonshieir decision. This sets out which, if
any, articles of the Regulation have been violased, states what the airline owes to
the passenger.

Circumstances under which sanctions are imposed

CRPC is legally able to impose a sanction if aling&rfails to comply with a decision
it has made. It does not have a formal policy rdigar when sanctions are imposed,
but considers each potential case on its merits.

Imposition of sanctions on carriers not based in the Member State

The process for imposing sanctions is set outénLthitvian Administrative Violations
Code, and this specifies that fines may be impasedegal persons’. Under Latvian
law, this means that although CRPC can fine indi@ichon-Latvian people, it does
not have a legal basis on which to fine non-Latwiampanies.

Collection of sanctions

If CRPC imposes a fine, the airline has the oppuatyito appeal to the administrative
court. The court is very busy, and since it is ghfea an airline to request an appeal,
and appeals can take 2-3 years to be heard, &b fimposed so far have been
appealed. None of the contested cases has yetheeed, and hence no fines have
been paid to date.
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9.20

9.21

9.22

9.23

9.24

9.25

9.26

If a fine is confirmed (either through the failwan appeal, or through the airline not
contesting the fine), then the airline concernedtnpay the fine within one month. If
it does not, the CRPC passes the fine to bailififscbmpulsory collection. The baliliffs
are empowered to fulfil by the payment by seizurproperty, if necessary.

Publication of information

CRPC does not publish statistics for complaintgirexl or the outcomes of individual
cases. When there is an important case where ttema is in the collective
consumer interest, a summary of the case is padish CRPC’s website.

Other activities undertaken by the NEB

CRPC undertakes inspections at Riga airport roughbe per year, in order to verify
compliance with Articles 14(1) and 14(2) and, whepportunities arise, with other
parts of the Regulation. The inspections check vghiatted information is available.
However, as Riga is a small airport with relativédy flights, on a given inspection
day there is a low probability that they will belalbo check airlines’ responses to a
cancellation or delay. CRPC are also now undett figiigetary constraints, and do
not have sufficient resources to do any inspeciin2909.

In addition to corresponding with airlines to intigate complaints, CRPC have
meetings with Air Baltic on an ad hoc basis to désc any issues which need
addressing. Interactions with Air Baltic are matightly more complex by the partial
state-ownership of the airline.

Work with other organisations

The CRPC forwards complaints to other NEBs if thisra prima facie case of non-
compliance but the incident occurred in another Menttate. If the complaint is in
English they will forward the complaint, or if inatvian they will send a brief
summary translation.

Although the CRPC has not needed a strong worlatagionship with the ECC so far,
they will work with them, for example when they de&anslation outside their
linguistic competencies, or regarding a complagmivarded by the ECC. The CRPC
has not used the CPC network to get cooperatiom famother NEB. Both

organisations share the same building as the CRfin&, so if a higher level of

international cooperation is required in the fututleis should be relatively

straightforward to achieve.

Alternative means for passengers to obtain redress

Although there is no small claims court or ADR magism, the CRPC’s complaint
handling process is effectively a small claims toitris free to the passenger and
gives a legally binding decision. As noted abokierg are limitations to the process in
particular a passenger seeking compensation fréonedgn airline will not have the
same level of legal leverage as one seeking corafiendrom Air Baltic.

Issues with complaint handling and enforcement in L atvia
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Inability to impose dissuasive sanctions

9.27 The key problem for CRPC is that under the presgsitem it is impossible for them
to impose dissuasive sanctions. There are a nurabdrarriers which prevent
sanctions from being effective:

» The NEB is unable to impose sanctions on non-naticarriers, and this removes
any threat of sanctions on the largest carrieraipey in Latvia.

*  The maximum fine the NEB can impose for non-comma&with the Regulation
is very low (approximately €1,000). In some circtanges, a carrier may avoid
costs similar to this level through non-compliandéthough CRPC imposes a
fine every time a complaint is upheld, it is likelyat most passengers will not
complain, and therefore this is not sufficient toypde an economic incentive for
carriers to comply with the Regulatidh.

* The combination of the right to appeal and a lalckapacity in the court system
means that where CRPC are able to impose sanctidages several years for
them to be confirmed (none have been confirmedago This delay negates the
possibility of sanctions having a dissuasive effdge to their impact on an
airline’s reputation.

Resources

9.28 CRPC staff have a wider remit than just the Reguiatand we were informed that
they are very busy. In addition, as a result ofabenomic crisis, the CRPC budget is
under pressure, and is unlikely to allow additicaetivities in the future (for example,
airport inspections).

Conclusions

9.29 The system of complaints handling in Latvia appearde reasonably effective.
CRPC are able to investigate complaints with tséstence of operational colleagues,
and passengers receive a legally binding decisighirvan acceptable timescale
(typically 2-3 months).

9.30 However, while the decision is legally binding, tegal incentives available to ensure
compliance with the Regulation are inadequate:sfime too low, can only be applied
to Latvian companies, and it is easy to delay paynfer a number of years. In our
opinion, the combination of these factors meang tletvia has not introduced
dissuasive sanctions as required by Article 16(3).

191t should be noted that the fines available falufa to provide information as part of an inveatign are higher,
and should be sufficient to incentivise co-operatio
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9.31

SWOT analysis

A SWOT analysis of the complaint handling and ecdonent processes in Latvia is

provided below.

TABLE 9.1 SWOT ANALYSIS: LATVIA

Stakeholder type

Details

Strengths

The complaint handling process is well-established and
relatively quick

The NEB is able to make legally binding decisions which require
carriers to pay compensation

Although there is no separate ADR mechanism, the CRPC
complaints handling process is a substitute for an ADR

Technical/operational expertise is available to CRPC to
investigate complaints

Weaknesses

The maximum sanction for non-compliance is too low to provide
an economic incentive to comply with the Regulation

The NEB is unable to impose sanctions on non-national airlines

All fines can be appealed, and since the courts are very busy it
takes several years for a fine to be confirmed

No alternative dispute resolution process other than CRPC

Opportunities

There is significant scope for improvement in the sanctions
regime

Threats

Budgetary pressure may lead to a reduction of activities in
coming years, for example no airport inspections
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10.

10.1

10.2

10.3

10.4

10.5

10.6

NETHERLANDS
The National Enforcement Body

The Inspectiee der Verkeer Waterstraat (IVW, Transgnd Water Management
Inspectorate) is designated as the body resporfsibenforcing the Regulation and is
empowered to take measures to ensure that thes igtgassengers arising from the
Regulation are honoured. IVW is the body respoesibt handling complaints about
alleged breaches of the Regulation.

In addition to aviation, IVW are responsible fomgeal enforcement of all transport
legislation: air, water and land, including bussitdrucks and rail. They also have
responsibility for enforcing PRM legislation. Topnove international recognition, the
air division of IVW is also known as the CAA.

Resources available

IVW has 5 FTE working on both the Regulation andjiation 1107/2006, although
one of these is working for the NEB as part ofams$fer programme and is not funded
by IVW. Approximately 80% of staff time is spent tite Regulation, equal to 4 FTE,
of which 3.2 FTE are funded by IVW. In addition,etlexpertise of operational
colleagues can be called on when required. The lzdntp process was recently
streamlined by moving two front line staff from THague to IVW's central office in
Hoofddorp.

Legal basis of complaint handling and enforcement

The enforcement regime is defined by the followpneces of legislation:

» Instellingsbesluit Inspectie Verkeer en Waterst@esolution to set up the
Transport and Water Management Inspectorate), lardéicparagraph 1, item d;

*  Wet luchtvaart (Civil Aviation Act), Article 11.15ection b, item 1; and

 Algemene wet bestuursrecht (General Administratfieev Act), Chapters 4
(process) and 5 (level of fines).

Sanctions are set out by the Civil Aviation Act,igfhestablishes the circumstances
under which a sanction can be imposed, and by IArt&£31 of the General
Administrative Law Act, which sets out the penaltighich can be imposed.

The sanctions available under this law take thieviehg form: a duty imposed on the
carrier (e.g. to pay a passenger an amount oweie dor failure to meet the duty,
and a time period during which the airline canifalfe duty without having to pay the
fine. There are then three types of fine possible:

* alumpsum;
e asum per failure to meet the duty imposed; or

* asum per unit of time during which the duty haslveen performed (e.g. where
the passenger has not been paid).
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10.7

10.8

10.9

10.10

10.11

10.12

A fine that is levied per failure or per unit ofm&, and which is therefore
multiplicative, must include a cap. For exampleW\¢ould fine an airline €1,000 per
day for every day beyond the payment deadlineitltdes not pay the passenger, up
to a cap of €20,000.

There is no fixed maximum level for the fine, irtilug for any caps set; the law states
that the sanction should be in reasonable propottiche amount of loss and to the
severity of the violation, and the intended effectthe carrier of the fine. The aim of a
duty backed by a fine is to remedy the infringementvent a further infringement or

prevent a repetition of the infringement. Any finémposed are through an

administrative, not criminal, process.

Sanctions are intended to be reparatory (to oliteenredress due to the passenger),
and can therefore only be applied for breachesdtiatbe made good by the airline.
Fines cannot be applied where this is not possibteexample for failure to provide
information. Having identified such a failing, howveg, IVW can apply fines which set
an amount the airline must pay for each futureufaito provide information.

This also means that if this redress is provideen there is no longer an infringement
and no fine is applicable. The current law doesatiotv for punitive fines to dissuade

airlines from such behaviour in future. There @maposal for a law to impose punitive
administrative fines pending in the Tweede Kameoys¢ of Representatives); IVW

informed us that this is likely to be passed in+2@1.0.

Complaint and enforcement statistics
Complaints

IVW received 1,069 complaints relating to the Ratjoh in 2008. In 2009 it had
received 591 complaints up to 1 September, equivdle an annual total of 888.
Statistics were not available for other yearshi$ total was recorded, it would be a
reduction of 14%, which is likely to be at leastpart due to the decline in passenger
traffic at Dutch airports resulting from the economsituation.

As illustrated in Figure 10.1 below, the majorifivalid complaints received by IVW
related to flight cancellations, while 31% relatedielays.
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10.13

10.14

FIGURE 10.1 TYPES OF COMPLAINTS RECEIVED DURING 2008: NETHERLAN DS

Up/downgrading
Denied boarding 0%
13%

Delay Cancellations
31% 56%

Source: SDG analysis of data provided by IVW

IVW took up 49% of the complaints that it receiviad2008. Of the remaining cases,
27% were referred to other NEBs and the rest wigheresent back to the passenger
(12%) or rejected because there was not a prinia éase of non-compliance with the
Regulation (12%).

Figure 10.2 shows the results of the complaintciwkiere taken up by IVW (507 in
total). In half of cases, IVW found that the coniplavas invalid, compared to 19% of
cases where IVW found for the passenger. In evasg avhere IVW found for the
passenger, the airline paid the amount require&o D cases were in progress,
including some on hold pending an ECJ preliminaiyng. The 7% of cases classified
as Other include 18 where the carrier concerneddeatared bankruptcy since the
complaint was made.

FIGURE 10.2 STATUS OF COMPLAINTS RECEIVED DURING 2008: DENM ARK

Other
7%

Not correctly registered
6%

Valid, airline paid
Unsatisfactory passenger 19%
information

5%

On hold pending ECJ
decision
4%

Under investigation
11%

Invalid
48%

Source: SDG analysis of data provided by IVW
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10.15

10.16

10.17

10.18

Enforcement

In 2008 IVW did not threaten any sanctions, butéssa number of warnings. Up to 1
September 2009, it had imposed 3 sanctions, butl¢tails of these sanctions are
confidential.

The sanctions are reparatory and not punitiveathendment which will come before
the Dutch parliament next year will allow for adalital punitive sanctions which can
be imposed even when there is no longer an ouisigmringement.

Warnings have also been given at airport inspestiaen airlines have been unable
to provide leaflets in response to a delay. Wamingre issued to five airlines; four of
these have been inspected since and have redhigaroblem.

The complaint handling and enforcement process

IVW’s own representation of the Dutch complaint tiémy and enforcement process
is summarised in Figure 16.3 below (as this figiwevery detailed we have not
produced our own). IVW undertakes both complaimdiag and enforcement.
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FIGURE 10.3 COMPLAINT HANDLING AND ENFORCEMENT PROCESS:
NETHERLANDS

Q Complaints Handling Process with standardized letters/forms D

Database (under
construction)

1 Acknowledgment of receipt (AoR)

2. AoR/notification lacking of complaint form

3. AoR/natification lacking of other information

4 AoR/notification of not adressing carrier 1st
and lacking of complaint form

5. Reminder to PAX of (2), (3) or (4)

6. Reaction of carrier

I Reminder to carrier

8. Preliminary review to PAX

9. AoR and Preliminary review to PAX

10. Decision inadmissability of complaint

1. Decision to end the procedure (art. 4:5 Awb
12. Possitive decision to PAX

13. Negative decision to PAX

14. Forwarding to competent NEB

15. AoR and notification to PAX

16. Extend handling/decision period

10.19 Note that at the points where the box has a redoshathe passenger or airline may
protest and appeal. IVW will receive and respondlams in Dutch and English, and
may handle complaints in German and French ouboftesy.
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10.20

10.21

10.22

10.23

10.24

10.25

The complaint handling and enforcement procedurmes sat out in the General
Administrative Law Act’. The complaint handling process undertaken by I\4W
very similar to the complaint handling process utadeen by NEBs in other Member
States, although to a higher degree of detail harbtighness than we have seen with
some other NEBs. Many of the letters sent to bdthnes and passengers are
standardised (set out in the blue box at the botedtrof Figure 16.3), and the points
at which these are sent out are very clearly défindW makes forms available on its
website in both Dutch and English.

Currently IVW uses a spreadsheet to record keyildetheach complaint, but they are
developing a new database which they expect wilhabetter monitoring. This will
be operational from 1 January 2010.

If an airline fails to comply with a decision, IVWill issue a warning requesting it
comply or risk sanctions: IVW is required by lawatiow interested parties to state
their views, and so if a sanction is imposed thisamly be after multiple warnings. If
a sanction is imposed the airline may also pratestfine, which can take up to 3
months. The protest results in a semi-independeview of the decision and the
evidence used to make it, by a separate sectidiWf If the decision stands, the
airline can appeal to the administrative chambethef Rechtbank (District Court),
then if necessary to the Afdeling bestuursrechtdpraan de Raad van State
(Administrative Jurisdiction Division of the Couhciof State), the highest
administrative law court. This process can takeaup years. The airline may request
a preliminary ruling which defers payment of theefito the end of the appeal process.

Time taken to resolve complaints

IVW informed us that the complaint handling procegsically takes 3-6 months. At
time of writing they did not have any statisticsadable, however once their new
database is in place, this will be possible. IVWoimed us that Dutch airlines
generally do respond within the 6 weeks set ouhénNEB-NEB agreement, but for
some foreign carriers it can take 2-3 months andtiphel reminders to obtain a
response.

Claims of extraordinary circumstances

IVW always investigate claims of extraordinary aimestances, calling on operational
and technical colleagues when necessary. It wath @heck airport data for evidence
of cancellations, e.g. by comparing the flight pleith the number of flights actually
operated.

IVW informed us that the ECJ ruling on technicablgems has had little effect on
how it treats claims, as it already assessed whetheot a technical problem should
be regarded as an extraordinary circumstance obéasis of the merits of each case.
One result of the ruling is that airlines have roledl extraordinary technical problems
less frequently. Dutch civil courts are also firglim favour of the passenger more

1 Chapter 5, section 5.3, in conjunction with Chagter
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10.26

10.27

10.28

10.29

10.30

10.31

10.32

often in such cases. For example, there was awhsee ground handling staff had
driven moveable steps into the tail of the plamel the judge decided that since there
was a risk of this happening in normal operatidiis, was not extraordinary.

While IVW is not re-opening old cases decided betbe ruling, it is in the process of
reviewing relevant cases which were put on holddpenthe result of ECJ ruling
(since 2007), and has also re-opened cases wheenggss requested it.

Response issued to the passenger

IVW provides individual responses for each passengéh an explanation of the
reasoning behind the decision. This may includeeessummarising all parts of the
Regulation in clear language, with a reference He tection relevant to the
passenger’s particular case. Whilst the decisiotv®¥ is not legally binding, non-

compliance carries with it the threat of a fine.

Circumstances under which sanctions are imposed

Up to 1 July 2009, IVW'’s policy was to impose samas in the case of repetitive or
particularly severe infringement, and not to impéises on the basis of individual
cases. From this date, each individual case catobsidered for the imposition of
sanctions.

Imposition of sanctions on carriers not based in the Member State

The process for imposing sanctions in the Nethddas set out by territorial law. If

the incident occurs on Dutch soil, or on a Dutctrieaflying to the Netherlands from

a third country, then IVW are competent to issmedi The airline must be notified in
writing of the decision and sanction. IVW must peathat the company being fined
has been notified, for example by proving recefgghe letter setting out the fine. The
law states that if IVW can prove it has sent time fiit is up to the other party to prove
it has not received it.

Collection of sanctions

The financial department of IVW collects the finagd if the airline does not pay it
can obtain a court order from the civil court. Thiges it the power to request private
collection companies to obtain the amount due.heoty this could be used to
impound aircraft, but IVW informed us that this tbuisk diplomatic tension (for
example, retaliatory removal of traffic rights oétional carriers) and therefore is
unlikely to happen in practice.

For the reasons noted in paragraph 10.15 above, ofathe sanctions imposed to date
have been paid.

Publication of information

A summary of complaints received is published ie #nnual report, which is
available on the IVW website. Sanctions imposednatecurrently published, as IVW
has had legal advice that any publication couldchellenged by airlines. The
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amendment to the regime to be passed in 2010 (:&6)lwould additionally permit
and require IVW to publish every sanction imposed.

Other activities undertaken by the NEB

IVW undertake regular inspections at Schiphol amdh@r airports, checking for:

» information displayed at check-in desks;
 whether leaflets are available; and

» the level of knowledge of staff and ground handlipgrtners (e.g. what is
required to be provided, and by when).

Inspections are performed without notice and withatroducing themselves as the
NEB. IVW does 10 inspections per year, 6 at rediand 4 at international airports.

The focus for inspections is on busy periods, amdVAV is based 7 minutes from
Schiphol airport it is able to do reactive inspet, checking airlines’ responses to
incidents. Currently two IVW staff are qualifiedsjpectors; next year they expect
more staff to qualify, and they will be able toriease the number of inspections.

In recent inspections of handling staff, one tiiedl appropriate knowledge, one third
had an informed supervisor, and one third had sofeemation printed on boarding
passes. Where leaflets are not available, IVW nieg g warning, informing airlines
that they have to have leaflets available or thihyb& subject to a fine.

IVW also holds informative talks with airlines, améhere necessary (for example,
where there are problems with communication, osiptant problems experienced by
passengers) IVW may require airlines to attend &rmeetings at its offices where
they are issued with warnings. Prior to imposingy @&anctions, VW will send
multiple letters to the airline, and make multipleone calls, in order to encourage
compliance. IVW will also sometimes invite airlines meetings in advance of any
problems occurring, to improve lines of communioati

Work with other organisations

IVW forwards complaints to other NEBs if there ispama facie case of non-

compliance but the incident occurred in another MemState, providing a brief

English translation of the complaint. IVW informass that it has good email

relationships with some other NEBs. It has nevdedsother NEBs to help in the

enforcement of the Regulation, but on a numbercoasions it has asked other NEBs
to liaise with an airline where it has had troutb¢aining information from them.

IVW has had complaints passed on from the Dutch E@®@d has referred passengers
to the ECC when they need legal advice in othent@s. It has not used the CPC
network, as it considers that it is impracticatte: IVW informed us that the network
was too bureaucratic, and it is more efficient bbam information from an email or a
phone call to another NEB. IVW prefers to emaikdtty, and would only use CPC if
an NEB was not co-operating and it was necessanate a formal request.
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IVW said that it has attempted to collect deniedrbing statistics from airlines, but
so far this has not been successful.

Vereniging Van Reizigers is a Dutch consumer orggion working on passenger
rights, which has undertaken work specifically ¢istRegulation. It told us that
initially IVW refused to handle individual passengmmplaints, on the grounds of
limited budget. VVR had then brought a court pragedagainst IVW, which resulted
in the court stipulating that IVW had a duty to demncomplaints.

Alternative means for passengers to obtain redress
ADR system

From 1 July 2009, passengers in the Netherlande haen able to use the aviation
division of the Geschillencommissie luchtvaart (&ie Travel Disputes Commission,
hereafter GC). GC is an ADR system handling compdaregarding Regulations
261/2004 and 1107/2006, and Dutch airline blackéigislation. It is independent of
government and industry, but funded by both: figedts are covered by the Ministry
of Justice, and per case costs are covered by BARI®& industry association for
airlines operating in the Netherlands). The StatofeGC set out the procedures to be
followed, and require the consumer and airlinegea to the terms, particularly that
the commission’s decision is legally binding.

GC handles complaints within the same geograplkicape as the NEB, and there is
no limit on the size of claim which can be handlddwever:

* it can only hear cases where the airline is a mewbBARIN; and

e cases must be brought to GC within 3 months offit@ response from the
airline.

Evidence about complaints is gathered entirely ubho written correspondence
between GC, airlines and passengers. Once suffieigdence is gathered, the case is
heard. The commission hearing the case is compfdbdee members: a trial judge, a
representative of Consumentbond (a Dutch consumegansation) and a
representative of the airline industry. The repnéstive of the airline industry is
independent from the particular case being heatte passenger and airline in
guestion are not present except in exceptionalicistances. The commission can call
on technical experts if required, including: mensbe@f the pilots’ association,
engineers from the airline industry, and procedesqlerts from the airline industry.
No technical experts independent of the airlineustdy (e.g. from the CAA) are
available to the court.

Pursuing a case costs the passenger a fee of €&6 jtchas been established that the
case merits arbitration. No cases have yet beaudhrthe arbitration process (the
first case is scheduled to be heard on 18 Dece®@9), but the time limits in the
statutes expect the process to take on averagachths.

Decisions are final and there is no possibilityappeal, unless the case can be shown
to contain procedural errors. If the passenger wins airline pays the fee. If the
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airline refuses to pay what is owed, BARIN has aima@ism to ensure payment via
bailiffs. An anonymised version is made public ba GC website.

Up to 22 October 2009, the system has received@plaints, with 12 being handled.

This low number may reflect the length of time whean elapse before a complaint is
registered. GC supports the growth of the scopthefsystem, so that in future it

would be a central ADR body for the Regulation.

A limitation of the GC process is that it can otigat claims from airlines which are
members of BARIN. This means that complaints cabedreated involving a number
of major carriers, including British Airways, Ryanaand Arkefly. There is no
geographical restriction on complaints that carhbard, for example on where the
ticket was purchased or on the country of resideoicéhe passenger. Where a
claimant does not speak Dutch, the ECC is usedoide translations.

VVR, the consumer organisation interviewed for teiady, was sceptical that the
ADR system would be beneficial to consumers, ongtweinds that it was set up by
the airlines. However there is as yet no evidemcthe efficacy of the system.

The key difference between the procedures of th® ADd the IVW is that in the eyes
of the law, the ADR process is under civil law asdbetween the airline and the
passenger, and the IVW process is under adminisriaw and is between the airline
and the IVW. If the passenger uses the ADR, hefstiaéns the right to go to the IVW.

Small claims procedure

On 1 September 2009 a small claims court proceduss introduced in the
kantongerechten (Sub-District Courts) of the 19tris Courts. The procedure is
quicker than in the District courts, but takes lenthan the ADR procedure discussed
above, and timescales may vary depending on tlwctlig he fee depends on the size
of claim, and varies between €70 and €100. Thestrglaim which will be accepted
is for €5,000.

A court procedure must be brought within 2 yearghef alleged violation, and is
started by a writ of summons, which must be semedhe defendant by a bailiff.
After the writ of summons and the written statemaindefence a hearing is normally
held, at which the parties appear in person andeagquestioned by the judge. In the
sub-district court litigants can represent thenmsglthere is no obligation to engage a

lawyer.

The general rule is that the costs have to be pgithe unsuccessful party, where
‘costs’ refers to the costs of the other partythié judge in the sub-district court
considers certain costs to have been unnecesseyywhl not be charged to the
unsuccessful party. The judge may also limit thetxolhe judge may also divide the
costs incurred on both sides between the parties.

It is only possible to appeal against a decisiotheysub-district court if the claim (or
interest) is worth more than €1,750. The deadlomeappeals is three months from the
date of the judgment. The appeal is initiated byrd of summons. In appeal
proceedings the parties must always be represegtadawyer.
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A passenger may also pursue a case in the civits;omowever the costs of such a
case are likely to be higher than the claim, amdctéise may take many months to be
heard.

As of June 2009, the European small claim courtguare (Regulation 861/2007)
was incorporated in the sub-district courts. Untlés procedure the sub-district court
handles (European) cross-border cases pertainicigit@nd commercial matters. The
largest claim which will be accepted is for €2,@0@l there is no possibility of appeal.

Issues with complaint handling and enforcement in t he Netherlands

The key problem with the sanctions regime in thénBidands is that sanctions would
not be imposed on airlines which consistently \tmldne Regulation but rectify any
non-compliances on investigation by IVW. An airlwéh a policy of non-compliance

except when investigated would only provide redrespassengers who brought
complaints to IVW, which is likely to be a smalloportion of passengers. If there is
no sanction for such behaviour, there is no ecoaamgientive to comply in all cases.
The sanctions available would therefore not beudisise.

A law has been drafted to remedy this (see 10.A@)sexpected to be passed in mid-
2010.

Conclusions

If the complaint handling process diagram we wervipled with is followed, then
complaints are handled in an efficient and effectimanner which provides a high
level of information for the passenger. In particuidentifying the contacts which are
required to be made at a given point in the systrables efficiencies to be made (in
many cases form letters can be used) and ensweththpassenger is kept informed
on progress with their case. Cases can be investigeth the expertise of operational
staff, and claims of extraordinary circumstances aays investigated. There are
relatively frequent airport inspections, which danreactive to incidents and thereby
monitor actual airline behaviour; few other NEBslariake reactive inspections.

There are a number of positive aspects to the egritent regime in place. There are
no limits to the size of fines which can be impgsetd they have been used to impose
sanctions at a dissuasively high level. The abtlitympose fines which increase in
proportion to length of time left unpaid is alsoefid for encouraging swift
compliance. There is also no limitation on impasitof fines on foreign carriers.

The key weakness is the inability to impose puaitines. This is addressed in new
legislation which is likely to come before the Dufgarliament in 2010; the new law
should rectify the problem, but the situation skiooé monitored to ensure this is the
case. The new law also intends to place a requitearelVW to publish all sanctions

imposed; at time of writing, there are doubts awbether such publication could be
open to legal challenge, and the new law will @ddress this.

The structure of complaint handling in the Nethads may change over the next few
years, in response to the creation of an ADR systpetific to the rights of air
passengers. The system, similar in structure tbith&weden but with the ability to
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call on technical experts, was introduced in JW@2and is thus still in initial stages.
If it proves a success, there is a possibility thatcomplaint handling role would be
passed from IVW to the ADR; the Commission shoubdawve the progress of the
Dutch ADR as it becomes better established. Amiids, however, there is still a need
for IVW in cases concerning airlines which have jogied the ADR.

SWOT analysis

10.63 A SWOT analysis of the complaint handling and ecdonent processes in the
Netherlands is provided below.
TABLE 10.1 SWOT ANALYSIS: NETHERLANDS

¢ Adequate resources available to handle complaints

« Passengers kept well-informed of progress with their case

e Technical/operational expertise available to investigate
complaints

« Frequent inspections are carried out by IVW to verify
compliance in a number of areas; IVW are also able to perform
reactive inspections

Strengths ) ) ) o

¢ The maximum level of sanctions is unlimited

« Sanctions have been applied and the process is established

*« |VW is able to impose sanctions on non-national carriers
without difficulty

« There are two alternatives to the NEB, one of which is an ADR
system designed specifically for complaints relating to this
Regulation

* IVW are unable to impose punitive fines to ensure future
compliance

Weaknesses ¢ IVW are unable to publish any sanctions imposed

« The ADR system is not able to handle all cases (i.e. where the
airline is not a member of BARIN)

« The new legislation (expected to be passed in 2010) should
address the problems with sanctions: lack of punitive fines and
inability to publish sanctions

. « The new ADR system should, as it develops, become a
Opportunities : . . .
valuable alternative for passengers travelling with carriers that
are members of BARIN

« The new complaints database being introduced should improve
monitoring e.g. of timescales for complaints

Threats ¢ None identified
96
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PORTUGAL
The National Enforcement Body

Portugal has one entity responsible for both complaandling and enforcement of
Regulation 261/2004, the National Institute for iCAwiation (INAC). Established in
1998 by decree-law 133/98, INAC is a publicly owmedporation, which functions as
an independent regulatory authority responsible fegulation, oversight and
inspections in the sector of civil aviation. Thisvers airports, air transportation, air
navigation and all staff providing services in theseas. INAC is also responsible for
consumer protection.

Regarding Regulation 261/2004, INAC is responsfblethe implementation of the
legislation and is the exclusive body for handixognplaints.

Resources available

In its complaints handling department, INAC has &mmbers of staff who are
competent to handle Regulation 261/2004 complaimiy work on the Regulation
equivalent to 2 FTEs. In addition, the head of ¢tbenplaints handling department
works on Regulation 261/2004 amongst other areatothl, INAC has roughly 220
staff members.

INAC considers that, given the number of complathigt it has to handle and the
complexity of the process, it does not have enaegburces to handle the number of
complaints received. In particular, the complaihendling team does not have
sufficient time to investigate complaints using te&pertise of technical and

operational colleagues.

Legal basis of complaint handling and enforcement

INAC was designated by the Ministry of Public WarkSransport and
Communications as the Portuguese National EnforoeBedy (NEB) under the Joint
Order 357/2006. The enforcement regime is defineDacree Law 209/2005, which
assigns the level of fine (from a standard scalégbft, serious or very serious) which
is applicable for each breach of the Regulatiore [Elvel of fine imposed is dependent
on the turnover of the airline, and fines are ingab®r individual cases.

The standard scale of fines is generic across aepeces of legislation, and is set out
in another law (Decree Law 10/2004). The highese fpossible is €250,000,
applicable for situations considered as very ssridMery serious violations include:
refusal to provide specialist information leafl&tspartially sighted passengers, non-
provision of assistance and benefits to passengsrhave been denied boarding, and
not giving priority to persons with reduced molyilior non-accompanied children.
Fines for ‘light’ violations vary between €350 a£d,000, depending on the size of
the company and whether the violation was inteafioor negligent. ‘Serious’
violations can incur fines between €1,500 and €1M@,While ‘very serious’ violations
have fines of €4,500 to €250,000 available. Lightlations include, for example,
delayed payment of compensation or reimbursements.
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To impose a fine, the complaint handling sectioriNAC passes a case to its legal
department, who will decide whether or not to inwasfine. Any fine imposed must
be approved by the Board of INAC (this is an inémdministrative procedure).

In 2006, a law was passed requiring all companiewiging services to have a
complaints book, and setting out requirements fomganies’ responses to such
complaints. When a passenger makes a complainidh a book, Portuguese law
requires the original of any complaint submittedchicomplaint book to be passed to
the relevant authority within 10 working days, dadthe company to respond to any
further requests from the authority within 10 waki days, including copies of
communications it has had with the passenger.

Complaint and enforcement statistics
Complaints

In 2008, INAC received a total of 9,511 complaifntsn passengers (7% more than in
2007) and, within those, 1,526 complaints relatmm¢ghe Regulation (4% less than the
previous year). 24% of these related to cancefiatio

INAC was not able to provide statistics on the otleasons for complaints, outcomes
of complaints, or on how many have been forwardeather NEBs.

The complaints books introduced in 2006 (see l1#ii@matically increased the
number of complaints received: 80% of complainteieed by the INAC now come
from complaints books.

Enforcement

The section of INAC that we spoke to was unablprtivide exact statistics for fines,
but informed us that to date, at most ten finesehHaen imposed in Portugal for non-
compliance with the Regulation. We were unable litaim exact statistics from the
relevant section of INAC within the timescales fioe study.

INAC informed us that they would like to impose mdines, but that they were
restricted by resources.

The complaint handling and enforcement process

The Portuguese complaint handling and enforcememiegs is summarized in Figure
11.1 below. Both processes are undertaken by INAC.
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FIGURE 11.1 COMPLAINT HANDLING AND ENFORCEMENT PROCESS: PORT UGAL

INAC receives complaint and
records complaint on database

v

Complaint received through a
complaints book (must be
received by INAC within 10
days of complaint submission)
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Complaint received from
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A 4

\ 4

INAC sends a copy of the
complaint back to the airline
asking for its response

INAC reviews and decides
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\ 4
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Airline must respond within 10
days (both to the passenger
and to the NEB)
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what it has done

If the complaint was received
through a complaints book, the

subsequent requests for

If YES — INAC writes to airlines
asking for more information
(sends specific forms) and
informs passenger the
complaint is being investigated

If the airline doesn’t reply,
INAC will send reminder letters
and make phone calls

v

1

1

1

1
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1 airline must respond to any
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information within 10 days.
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11.16

If the airline still does not reply

A 4

INAC assess whether it views
response as adequate

If NO — INAC considers
imposing sanctions on
airline, informs passenger

A 4

If YES — Airline response
passed on to passenger

!

If passenger is not satisfied

If airline response
satisfactory, case closed

Passenger may take legal

action

The complaint handling process undertaken by INAGsimilar to the complaint
handling process undertaken by NEBs in other Merfiit@tes, with the exception that
it does not request information such as technimgs lor maintenance records. When
INAC requests information from an airline, it use®e of a set of standard forms it has
developed for delays, cancellations and denieddiogr This is the only technical
information INAC requests. It does not have anyhtécal expertise within the
complaints team, and is unable to investigate camfd using the expertise of
operational and technical colleagues. In the etbat INAC views an airline’s
response as inadequate, it has no powers of fumkestigation but may decide to
impose a sanction on the carrier.

When INAC analyses a case, it may make checks aschif the airline denied
boarding, checking that the flight was actually;fiflthe airline denied boarding and
claimed that the passenger was late to check-ggkihg that the flight did leave on
time.
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Passengers can send complaints to INAC by mail, daxail, by filling in forms
available in airport stands, or by filling the foimthe airlines complaints book. As
shown in the diagram above, the time limits applieato ‘book’ complaints are
different, and hence these complaints are treaféstahtly. INAC is able to receive
and respond to complaints in Portuguese, Spanigilidg and French. All complaints
(not just Regulation 261/2004) are entered in aluke.

INAC issues non-binding decisions with an explaatiof the reasons for the
decision. If the airline has not paid the passendkC also informs passengers that
the decision may be useful in small courts or othevcedures, and makes the
passenger aware of their rights under the Montreavention.

Where a passenger should receive compensation, INNM8s carriers several
opportunities to rectify the situation before immgssanctions, as the imposition of
sanctions will not obtain reimbursement for thespager. If an airline repeatedly
refuses to provide information to justify their gms, or disagrees with INAC’s
decision on a case, the complaint handling seafoftNAC can pass the case to its
legal department, who will decide whether or notingpose a fine. At this point
INAC’s complaint department has no further knowlkedd the complaint, is unable to
inform the passenger of any progress, and consildersase closed. Any fine imposed
must be approved by the board of INAC (this isrgarnal administrative procedure).

Time taken to resolve complaints

During 2008 the average across all resolved comiglgdhot just those regarding the
Regulation) was 45 days. However, many complaiatsain unresolved and so the
real average is likely to be much higher. Typically complaint regarding the
Regulation will take approximately 6 months to teepbut in complex cases it may
take up to a year. INAC has a backlog of unresolgedhplaints, due to lack of
resources. Because of the stricter deadlines itufogse law, it has recently given
higher priority to complaints from complaints books

INAC finds it difficult to meet the deadlines setitan the NEB-NEB agreement.
Airlines sometimes, but not always, meet the deadlin the NEB-airline agreements.
In other occasions, airlines do not respond at all.

Claims of extraordinary circumstances

Where airlines claim extraordinary circumstancesjwsification for not paying
compensation, INAC will judge the airline’s justifition on a case-by-case basis. It
will request the airline’s description of the ineid, including of the specific technical
problem if this is cited, but will not investigatehether the carrier’s claim is true, for
example by checking log books. INAC accepts thermftion provided by airlines in
good faith, as this information may be eventuallediin a judicial action against the
airline. Generally, technical problems identifiecduridg maintenance are not
considered as extraordinary circumstances, buhteghproblems at the point of take-
off are considered as extraordinary circumstances.

INAC is aware of some complexities around intergtiien of extraordinary
circumstances. For example, different levels ahing can mean some pilots are able
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to fly in certain weather conditions, while othélofs cannot. This may mean that in
the same weather conditions, one airline mighthile another cancels its flight and
claims extraordinary circumstances.

Response issued to the passenger

INAC provides individual responses to passengerhies&€ summarise the

correspondence with the airline, and give an exgtlan of INAC’s decision and the

reason for it. This is intended to be enough toosg¢the passenger’s claim in a court
case (either arbitration procedure, justices of peace or regular judicial courts
procedures).

Circumstances under which sanctions are imposed

We have been provided with information from INAC tre circumstances under
which sanctions can be imposed which appears toobé&radictory. We sought to
clarify this with INAC but did not obtain a cleaogition within the timescale for
submission of the report.

INAC initially told us that it will consider imposg a fine if an airline repeatedly
refuses to provide information to justify its paomit, or disagrees with INAC's
decision on a case. In such cases the complaintlihgrsection of INAC passes the
case to its legal department, who will decide whetbr not to impose a fine. The
complaint handling department is separate from phigess, and does not have full
sight of how it functions.

INAC informed us that it would be unable to impasnctions for a case where an
airlines which violated the Regulation but rectffieche non-compliances on
investigation by INAC. However, it also informed Ut if an airline systematically
violated the legislation, but rectified this duritige mediation stage after a complaint,
it would nonetheless be able to impose a sanction. Thisaappo be contradictory.

In any case, as noted above, INAC'’s ability to isgeanctions is constrained by lack
of resources.

Imposition of sanctions on carriers not based in the Member State

INAC informed us that there are no specific diffits in Portugal relating to
imposition of sanctions on carriers not based inugal: the standard procedure is
followed, and if the carrier does not pay the fthen the case is transferred to the
General Prosecutor, who has powers to obtain paybyecompulsion. The complaint
handling department was not able to provide detdithe procedure (e.g. the process
for notifying the fine to the airline), or whethany of the fines which had successfully
been imposed regarded non-Portuguese carriersintbisnation is outside its remit,
and we are attempting to contact INAC's legal depant to confirm these points.

Decree Law 10/2004 establishes the amounts for &aehto be collected by the
INAC. Article 2 states that the fines are appliealib situations that occur in
Portuguese territory, independently of the natityalf the operator, on board aircraft
registered in Portugal and aircraft leased by agraipr registered in Portugal. The
law does not appear to apply to flights from thomlntries to Portuguese airports

= steer davies gleave 101



Final Report

11.31

11.32

11.33

11.34

11.35

11.36

11.37

operated by non-Portuguese EU carriers: howevehave not been able to identify
any such services as being operated at presenthangfore this is not currently a
significant issue.

Collection of sanctions

Fines are collected by the finance department 8idNand are shared as follows:

*  60% for the government;
e 30% for INAC; and
» 10% for the overseeing authority (in this case, YA

The section of INAC that we spoke to was unablepravide information on the
powers available to the finance department forectibn, or on the proportion of fines
which had been collected. If the airline fails @ypan imposed sanction within the
time limit (10 days), the sanction is passed togéeeral prosecutor, where the case
waits for a hearing at the court of the generalspcotor, before being sent for
compulsory execution. This would allow the seizofr@roperty, if necessary.

Publication of information

INAC was not able to confirm whether statistics éomplaints or sanctions imposed
are published. INAC provides online updated infaioraon passenger rights.

Other activities undertaken by the NEB

INAC undertakes approximately one inspection pefomairport per year (except in
the Azores, where an inspection is still to be JoiMAC checks:

« information at check-in stands;

* leaflets, including availability in both English drnPortuguese, whether the
information is simply and clearly presented, ancethier contact details of the
NEB are included; and

» staff knowledge, (both airlines and ground handstajf).

A number of flights are observed and, if there debay or cancellation, INAC checks
whether the airline responds appropriately.

The results have shown evidence of good compliarstene airlines always provide
assistance, even if a delay is under 2 hours -oapdor compliance. Poor compliance
has included: claims that there is no obligatiopravide assistance in extraordinary
circumstances; a third country airline claiming ®Regulation did not apply to them;
and leaflets containing a mistake in the originartiguese translation of the
Regulation (defining long delays as 4 hours, irbt@b hours). In general it has been
satisfactory.

INAC has also taken a number of pro-active meadworeards compliance.
* In advance of past meetings with the Commissiospibke with Portuguese

airlines to discuss issues relating to the Regudafit is at time of writing too
busy to continue this).
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11.39

11.40

11.41

11.42

11.43

* It used letters and telephone calls to encouratiees to reimburse passengers.

* In June 2008 INAC held a one-day seminar on Reigula261/2004, inviting
approximately 70 delegates from airlines (Portugu&$) and others such as Cap
Verde and Angola), travel agents, ground handi@rports, representatives of
small courts, the CAAs of Cap Verde and Angola, atiders. The seminar
discussed difficulties, attempted to find areaagreement, and gave examples of
insufficient responses. The Commission attendexhdsvited speaker.

» It also provides extra information on the Regulatim its website.
Work with other organisations

Where complaints are received for which INAC is timé competent NEB, INAC
forwards them to the relevant NEB with a summammfaon English; this includes
complaints received via airline complaint bookswill also contact other NEBs when
it needs assistance on cases. INAC informed usithas good relations with the
Spanish NEB, for example, which it previously ugedobtain contact details for
Clickair.

INAC maintains regular contact with the ECC Networithich it considers was
particularly helpful when dealing with SkyEurop&ankruptcy.

INAC reported that there have been a number ofnieah problems with the CPC
Network. INAC has not used it to date.

Alternative means for passengers to obtain redress

The Portuguese Court System has two alternativputiisresolution processes:
Arbitration Centres and Justices of the Peace. &hmeschanisms are divided by
counties, functioning independently in their temidl competence. This competence is
determined by the location of the headquartershef dcompany against whom the
complaint is being made (in this case, airlines).

The process through the Arbitration Centres encesgsthree phases:

» Mediation/Conciliation: Dispute resolution is promoted through a joiriuson
in the interests of both sides (consumer and ajxlin

» Arbitration: When the mediation/conciliation phase fails tacheagreement, the
process moves to arbitration. This is a simple tcpuwcedure, where the judge
gathers the necessary proof for the resolutionhef grocess, which skips the
formalities of a normal judicial procedure. Thesegedures rarely last more than
6 months and do not involve any technical spec¢gliBhe judge may sometimes
request an expert evaluation (the expert wouldN#eQ);

e Judicial procedure: Arbitration requires the voluntary adhesion of bettes.
Non-acceptance by the airline will force the coneuno appeal to a common
judicial procedure.

Arbitration centres solve disputes through medigtiare free of costs and their
decision is non-binding. Justices of the Peace lsavee cost (€35) and also solve
disputes through mediation, though their decisiam loe binding. Finally, a passenger
may also use the regular civil courts, but thege t&long time and incur the risk of
paying high costs. Their decision is binding, whk possibility of appeal.

= steer davies gleave 103



Final Report

11.44

11.45
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11.48

11.49

Issues with complaint handling and enforcement in P ortugal
Resourcing

The workload of staff at INAC is too high to alldiwe complaint handling process to
function properly. This has made the process sloavled to a backlog of cases. The
most serious problem is the failure to investigatses of extraordinary circumstances.
INAC stated that it did not have the time to undket investigations of any cases, or
to call on the technical and operational experti$ecolleagues. It relies on the

possibility of an airline’s statement being usedcourt to ensure that airlines are
truthful.

The views of DECO, a Portuguese consumer orgaoisagupport this conclusion (on
both the ineffectiveness of the process, and ttled&investigation into extraordinary
circumstances). It informed us that the proceseeplace for resolving consumer
disputes were inadequate, although it noted thAtNrovides a hotline for customer
information, complaint templates and informatiormgaigns. Its view is that the
institution doesn’t have the necessary logisticatidljties, or sufficient and specialized
human resources, to be able to fulfil the complaiminagement criteria of the
Regulation.

These failings are severely detrimental to the wows: the complaint handling
process is slow and, without the checks of invasitigs, DECO informed us that it
tends to act in favour of the airline.

The ability to impose dissuasive sanctions

In paragraph 11.27 above we discussed the lackofycaround whether INAC could
impose sanctions on an airline which systematicaltylated the legislation, but
rectified this during the mediation stage afteroaplaint. If it cannot, then the fines
available would appear not to be dissuasive asinetjloy Article 16(3). An airline
with a policy of non-compliance except when invgsted would only provide redress
to passengers who brought complaints to INAC, whhlikely to be a small
proportion of passengers. If there is no sanction such behaviour, there is no
economic incentive to comply in all cases. The 8ans available would therefore not
be dissuasive.

Fines

The number of fines imposed is very low in comparito the number of complaints.
DECO has received a number of complaints showiag dfrlines are not complying
with their obligations under the Regulation, andtl@ basis of the fines imposed it
does not appear that INAC is doing enough to eragmicompliance.

Scope of fines

It appears from the law which sets out the finesilalle in Portugal that the fines
could not be levied with respect to a flight opedaby a non-Portuguese EU carrier
from a third country to a Portuguese airport. Hogreas we have not been able to
identify any such flights as currently being opedatthis does not appear to be a
significant issue.
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Conclusions

11.50 The system of complaint handling undertaken in Wyt has some positive aspects:
INAC undertakes some mediation between airlinespassengers, and always tries to
convince airlines to reimburse passengers befoposing sanctions. It also makes
efforts towards dissemination of information, bdth passengers and airlines; the
seminar for industry on the Regulation was wellereed. However, the key weakness
is the insufficiency of resources available to INA®Dd the consequences of this lack
of resources, particularly that it does not undertany in-depth analysis of claims of
extraordinary circumstances.

11.51 The sanctions regime appears in theory to be efeedhe maximum levels of fines
are set at a level which would be dissuasive tbnas, and are available for all
breaches of the Regulation. In practice, howeway,fines have been imposed and the
circumstances under which they can be imposedairelenr.

SWOT analysis

11.52 A SWOT analysis of the complaint handling and ecdonent processes in Portugal is
provided below.

TABLE 11.1 SWOT ANALYSIS: PORTUGAL

e Inspections are carried out by INAC to verify compliance
«  The maximum sanction is adequate to provide an economic

Strengths . . . .
g incentive to comply with the Regulation
« Alternative dispute resolution processes are available.
* Inadequate resources available to INAC to handle complaints
and impose sanctions
» Circumstances in which sanctions will be imposed are unclear
e The complaint handling process is slow
« INAC does not investigate claims of extraordinary
Weaknesses circumstances

* Links between the complaints handling and legal departments
of INAC appear to be poor, and this lack of flow of information
may lead to ineffective enforcement

« Small claims court system is dependent on both parties
agreement to participate in the process

e Technical/operational expertise in INAC could be deployed in

. the investigation of complaints
Opportunities ) ) o
* INAC complaint form provided to passengers in airports could

be considered as proof in a court case.

* The fact that INAC staff are overloaded could cause problems
given the large number of complaints.

* Inthe event that a non-Portuguese EU carrier was to start
operating services to Portugal from third countries, current law
would not permit fines to be imposed in relation to these
services

Threats
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12.2

12.3

12.4

POLAND
The National Enforcement Body

The National Enforcement Body (NEB) for Poland w@esignated as the Civil
Aviation Office (CAO) Commission on Passengers’liRgg The NEB is represented
by the President of the Civil Aviation Office. TiB®mmission on Passengers’ Rights
(CPR) was designated by the President of CAO asnitsto enforce the Regulation.
CPR, acting in the name of the President of CAQleutakes the duties specified in
Article 16 of the Regulation. In particular it clikscair carriers’ compliance with the
principles of the Regulation and handles passehgamsplaints.

Resources available

The CPR states that there are nine people (diresgtoretary and 7 lawyers) employed
full time and one legal adviser employed part-tifker cases requiring thorough
knowledge of aviation, especially those involvingdy of technical documentation, it
can draw on advice from technical and operatioxglegs working in other CAO
departments.

Legal basis of complaint handling and enforcement

The procedure for dealing with complaints is basadPolish law, in particular the

Aviation Act (Articles 205a, 205b, 209a, 209b) att Administrative Procedure

Code. In each case, the President of CAO issuesiaioh which states whether there
was an infringement of the Regulation or not. If iafringement was found, the

President requires the airline to address it wittdndays and, according to Article
209(b)(1) of the Aviation Law, is required to imgo8ines on the airlines for each
infringement. The fines range from 200 to 4,800 REM7-1,131%. The law states

that a fine must be imposed for every infringeme&htch is recorded — there is no
flexibility not to impose fines for a minor, tecleal infringement.

The list of infringements of obligations, condit®and the height of fines for each
infringement is specified in Annex 2 to the Act asgresented in Table 12.1.

TABLE 12.1 POLAND: FINES APPLICABLE

Infringement of Minimum and maximum fines
Article 4(1) 200 to 4,800 PLN (€47-1,131)
Article 7 1,000 to 2,500 PLN (€235-589)
Article 8(1) 200 to 4.800 PLN (€47-1,131)
Avrticle 9 200 to 4.800 PLN (€47-1,131)
Article 10(1) 200 to 4,800 PLN (€47-1,131)
Article 10(2) 200 to 4,800 PLN (€47-1,131)
Article 14 200 to 4,800 PLN (€47-1,131)

12 Average exchange over the last year was used t@@c2008 - 9 October 2009, EUR 1 = PLN 4.2444)ir&a

European Central Bank.
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12.6

12.7

12.8

12.9

Fines are applied per Article and per passengeraes cumulative, so in cases where
a carrier breaches more than one Article or thezecamplaints from more than one
passenger, the total fine can exceed €1,131.

Complaint and enforcement statistics
Complaints

In 2008, CPR received 1,538 complaints relatinght® Regulation (Table 6.1). The
number of complaints increased each year betwe@é 20d 2008, but CPR said that
some decline is visible in 2009 year to date, fbgsiue to the decline in traffic
linked to the global economic crisis. The majoribf complaints related to
cancellations. 74% of complaints related to lowt @asriers.

TABLE 12.2 POLAND: COMPLAINTS RECEIVED IN YEARS 2006-2009

2006 2007 2008 2009*
Cancellations 437 526 816 390
Long delays 263 206 142 52
Denied boarding 65 99 78 27
Requests for information and others 334 366 502 221
Total 1,099 1,197 1,538 690

* Data covers the year to 31s July 2009. Source: CAO
CAOQ does not compile statistics for the outcomearhplaints.
Enforcement

The system of sanctions is regulated Chapter XlthefAviation Act (on financial
penalties). Since 1 April 2007, imposition of samts has been obligatory, so every
time CAO identifies an infringement of the Reguati a sanction has to be imposed.
The level of the sanction, within the minimum andximum levels defined in the
law, is at the discretion of CAO and depends oncdiheumstances of the case. For
example, if a meal and refreshments were provideithé passenger during a delay,
but there was no access to a telephone, the sarfctioinfringement of Article 9
would be lower than if the carrier failed to prowidny care at all.

In April 2007 the Aviation Act was amended to charfpe system of sanctions.
Before this, imposition of fines was discretionanyt the level of the fines was higher
(€1,000-25,000). Since 1 April 2007 the fines wieneered but the number of fines
imposed has increased significantly (Table 12.3).

TABLE 12.3 POLAND: SANCTIONS APPLIED IN YEARS 2006-2009

2006 2007 2008 2009
Number of fines 11 32 105 102
Total amount of fines  Not available Not available 185,300 PLN 117,600 PLN
(€43,658) (€27,707)
Average fine Not available Not available 1,764 PLN 1,153 EUR
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12.11

(€416) (€272)

System Optional Discretionary / Obligatory Obligatory
Since 1 April
2007 obligatory

Source: CPR
The complaint handling and enforcement process

The complaint handling and enforcement processnmsrised in Figure 16.3 below.
According to the procedure defined in Polish lawnakes an investigation regarding
the alleged infringement of the Regulation, infornise parties about the
commencement of the investigation, requests evalenud explanation from the
carrier, and informs the parties about the oppdtstuio participate in each stage of
proceedings.

A key unusual feature of the complaint handling anfbrcement process in Poland is
that CAO not forward passengers’ complaints agdpudish carriers to other NEBS,
even if the alleged infringement took place at apaat in another Member State.
Polish law allows CAO to process these complaitgslfi and, where appropriate,
impose sanctions. CAO informed us that, to datis, ftad not been contested by
Polish carriers.
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FIGURE 12.1 COMPLAINT HANDLING AND ENFORCEMENT PROCESS: POL AND

CAO receives complaint

\ 4
CAO checks whether it falls ol If NO - CAO rejects the
under the Regulation | complaint

A\ 4
If YES - CAO checks whether | L71[0) & O[Tl i

: »’| complaint to the competent
NEB is competent
NEB

Y
If YES - CAO checks the When there is a lack of some If a passenger fails to comply
fulfilment of formal conditions legal requirements, CAO calls with the requirements, the
of the complaint (enclosed P the passenger to submit $| complaint shall not be
complaint sent to the air carrier, missing documents within 7 considered. He may lodge the
confirmed reservation, etc.) days complaint once again

\ 4 \ 4
If YES - CAO sends notice of | o Passenger submits missing
commencement of the documents
proceedings to the passenger
and the air carrier. The air
carrier receives also a request
for explanations.

Documents investigated by
experts from other departments

\ 4 \ 4 if needed (Air Operations
Explanation not received from Explanation received from the .| Department or Technical
the carrier carrier ”| Department)

Y

Notice of the collection of evidence <
\ 4

CAO issues a decision. The main parts of the decision are translated into English if any party (ie passenger or
airline) does not have residence in Poland or does not know Polish. The decision is sent to both parties. In the
same decision CAO states the infringement and imposes sanction on the airline. The parties may appeal within 14
days.

A 4 A 4

The case has to be re-

PRI £ 112 considered. If the party

T (or ooty [——] does notagree wit the |—pi JSTECER, Ly SRS
ays. second decision, it may

Decision is appeals o court court

binding. appeal within 30 days

to voivodship court.

12.12 CAO does not accept complaints sent by electromit umless there is an electronic
signature.

12.13 Each complaint received, provided it meets the llegguirements (such as the
passenger already having complained to the carrigigrts the administrative
proceeding against the air carrier. CAO informs pheties of the commencement of
the procedure and calls the carrier to submit exgtlan and supporting documents.
The burden of proof rests on the air carrier, nolyon case of extraordinary
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12.14

12.15

12.16

12.17

12.18

12.19

circumstances but with regard to all provisionstted Regulation such as adequate
care, which was laid down by the provision of théation Act.

In each case an administrative decision is isstlibd. parties may appeal against the
decision within 14 days and the second decisioa fitst if there is no appeal) is
binding. In accordance with the Act on Proceedingf®re Administrative Courts, the
parties can lodge a complaint against the secoruiside to the Voivodship
Administrative Court in Warsaw within 30 days oétHay of receipt of the decision.
In addition, this is without prejudice to any rigie passenger has to claim further
compensation before courts of general jurisdiction.

Time taken to resolve complaints

According to CAO, deadlines laid down in the gehéandling complaint procedure
of DG TREN are respected. The Administrative PracedCode obliges it to finalise
the case within 2 months and if it is not abledspect this, it is obliged to inform the
parties about the new deadline and the reasorméode¢lay. However, CAO informed
us that the time it takes to resolve a typical clamp is 3 months; more time is
needed for complicated cases, especially whererty fmlges an appeal, technical
documents need to be analysed, or there are dawbtise interpretation of the

Regulation. The more complicated complaints whiekdhto be resolved by the civil
court are usually processed in 5 to 6 months. CA@ that if delays in complaint

handling occur, they are usually caused by the ¢exitp of the case rather than lack
of resources.

Claims of extraordinary circumstances

In all cases where the carrier claims extraordimd@ngumstances, this investigated by
appropriate departments of CAO such as the Techbiepartment or Operational
Department depending on the reason of the canoellétechnical or meteorological).
On the basis of their opinion, a ruling is madetloy President of CAO as to whether
there was an infringement of the Regulation.

CAO informed us that, further to the ruling in tteseWallentin-Hermann v Alitalia,

it now rules in favour of the passenger in a higheportion of cases. It said that
technical shortcomings are only rarely acceptedessaordinary circumstances;

usually, only external events such as storms, itight bird strikes and production

defects are considered extraordinary circumstaimcése meaning of the Regulation.

A carrier with significant operations in Polandanhed us that in one case CAO had
rejected a claim of extraordinary circumstancesievieere operation of a flight would

have been dangerous due to deer being seen oarmtheaunway.

CAO informed us that, in many cases, in order toichvmposition of sanctions, air
carriers pay compensations to passengers befoeeisiah is issued, if they do not
have strong evidence to prove that the extraorgdiciacumstances occurred.

The main types of documentation that airlines asked to provide are aircraft
technical documentation and METAR documentation:
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» Aircraft technical documentation is used to suppataims of unexpected flight
safety shortcomings. Documentation requested ieduaircraft technical logs,
hangar work orders, AOG requests, aircraft damaperts etc.

* METAR documentation shows meteorological conditiosils an airport of
departure or arrival which could affect the flightsncerned.

* In addition, sometimes airlines also provide prieésrmation related to strikes
that disturbed their operations, and their ownriatecorrespondence to support
various kinds of extraordinary circumstances.

CAQO is not reopening old cases as a result of tbé jHdgement. The administrative
procedure does not foresee this as old decisiopsemous cases are binding in law.

Response issued to the passenger

The investigation is finalised by the decision, ethi after the appeal period, is
binding. The decision is sent to the passengeitt@darrier. During the proceedings,
the passenger is informed about each stage ofrtleegdings. However, CAO cannot
force carriers to pay compensation and it doeshawe any means of monitoring
whether they do so.

The CAO handles complaints, which can be writterPatish, English, German, or
French. However, the government authorities, iragdCAO, are obliged to write
letters in Polish language only. For the convergeawitforeign passengers and carriers,
the most important parts of the decisions are igiaffy translated into English by
CAO employees. In such cases, there is also aridirigtter with a short explanation
attached to the decision.

Circumstances under which sanctions are imposed

As explained above, the Aviation Act requires actian to be imposed in every case
of infringement of the Regulation. However, CAOanhed us that in practice it
terminated the procedure and therefore did not sepganctions in cases where the
carrier paid before a formal decision was issued.

Imposition of sanctions on carriers not based in the Member State

There are no specific difficulties in Poland relgtito imposition of sanctions on

carriers not based in Poland. The AdministrativecBdure Code requires a receipt
from the carrier to be obtained to confirm notifioa of the procedure, which is a
problem when sanctions are issued to States sutieadK for which no signature

can be returned via the registered mail service.cifoumvent this, CAO uses

commercial courier services to deliver the notifima, and the receipt from the

courier company is considered sufficient to demmastthat the naotification has been
delivered.

Collection of sanctions

According to CAO, almost all airlines pay sanctiofke only exceptions are airlines
that are insolvent: for this reason, one chartdmai did not pay two sanctions in
2007. All other sanctions imposed in 2007 have h@Eed (in total 94% paid); and of
the 105 fines imposed in 2008, 99 have been paidrdalso 94%).
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Collecting fines from carriers not registered irldPd is facilitated by the Polish Tax
Office, if agreements between Poland and the gogmtry exist. If such a bilateral
agreement does not exist, the Ministry of Finarare facilitate the process. The CAO
stated that even non-European carriers pay sasction

Publication of information
CAO does not publish any statistics for complaretzived.
Other activities undertaken by the NEB

CAO undertook 18 inspections at airports in 200 43 in the first seven months of
2009, to verify compliance with Article 14. CAO iders that generally the air
carriers do comply with the obligations of Artidd of the Regulation.

Work with other organisations

According to CAO, it has good contacts with theiSftoECC, which helps passengers
to prepare complaints. In cases where CAO recaigawplaints which are not within
the scope it handles (for example complaints adost luggage), it informs
passengers about the role of ECC.

To date, CAO has only used the CPC Network in asecCAO considers that the
introduction of this Network under Regulation 200834 has not had a material
impact on its operations.

Alternative means for passengers to obtain redress

Consumers can obtain free legal advice relatinthéar claims from local consumer
ombudsman or from the State-funded consumer orgi@oms (the Polish Consumer
Federation and the Association of Polish Consumé&shsumers may also obtain
information, legal assistance and support in chassler disputes from the ECC.

Arbitration procedure

Consumers may opt for the alternative dispute wisol provided by the network of
consumer courts of arbitration, although the denisd use arbitration must be agreed
by the carrier.

These procedures exist at the Voivodship Inspetetoraf the Trade Inspectorate. The
decisions of the consumer courts, as well as stiés reached in them, are equally
binding as the judgments of common courts of lamgeoa common court of law has
confirmed their enforceability. Consumer courts nomyy hear business to consumer
disputes resulting from contracts of sales andiprav of services, and and (in most
cases) where the value in dispute does not exc€@Dd PLN. However, the
Consumer Court in Warsaw can hear cases regaufléss value.

A case may be filed to the court of arbitration aoly by the consumer but also by the
enterprise, a consumer organisation, or the looakemer ombudsman. Each of the
parties may have a representative, who does nat tabe an advocate or legal
advisor. The hearings are open to the public aenl thinutes are taken. The decision

112

= steer davies gleave



Final report

12.35

12.36

12.37

12.38

12.39

12.40

is made by majority vote and a notice thereof, tlogee with the grounds of the
decision, is sent to the parties within 14 days €bsts of the proceedings are covered
by the losing party but the presiding judge maynepethe parties from paying the
costs altogether.

Small claims procedure

There is a small claims/simplified court proced(fpostpowanie uproszczone”)
defined in the Polish Civil Procedure Code. The depends on the value of the claim
but is fixed at 30 PLN (€7) for claims up to 2,0BDON (€472), which would include
most claims under the Regulation. In addition, Bueopean small claims procedure
can be used for cross-border claims.

Regarding time limits on small claims courts, toesgtantive law defines the terms of
time expiration or explanation of complaints.

Issues with complaint handling and enforcement in P oland
Ability to force carriers to pay compensations

The Polish NEB imposes sanctions very frequentlg dre vast majority of these
sanctions are paid. However, this does not medrnhbaarrier will automatically also
pay compensation to the passenger. CAO cannot faaeers to pay compensation
and it does not have any means of monitoring whettey do so. Therefore, it is not
known whether carriers actually pay compensatidhése cases.

Level of sanctions

The maximum level of sanctions allowed under Palish is very low. In particular,
under current exchange rates, the maximum sanfdiofailure to pay compensation
under Article 7 is €589, marginally less than theximum compensation payable
(€600). The maximum sanction for failure to make gayment required by Article
10(2) in the case of downgrading is also less tharpayment would be in most cases
if a passenger on a long haul flight was downgraded

Therefore, even if passengers who suffered breacdfiede Regulation always
complained to CAO, the regime of sanctions wouldl Im® sufficient to provide an
economic incentive to comply with the Regulatianptactice, most passengers do not
complain: CAO has identified that it usually onceives complaints from a small
number of passengers (often only one) for eachuplisd flight. Therefore, the
sanctions imposed are considerably less than tsieof@ompensation and assistance
that carriers can avoid by non-compliance. This maghat Poland is not compliant
with the obligation in Article 16(3) to have intnaced dissuasive sanctions into
national law.

Handling of complaints for incidents which occurred in other Member States

As noted above, CAO is handling complaints and isipgp sanctions for events which
occurred at airports in other Member States, whierearrier is registered in Poland.
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This scope of enforcement goes further than Artléél) although, as the wording of
this Article is permissive rather than restrictivie,is unclear whether it is non-
compliant with the Regulation. However, it is namapliant with the NEB-NEB
agreement which states that the NEB can enlarg@ledmh handling to all complaints
submitted by residents, but does not appear to ipermiargement to cover all
complaints submitted relating to national carrigksisk inherent in this approach is
that two NEBs may rule on complaints relating te game incident, and therefore
potentially reach contradictory conclusions.

Adherence to time limits for procedure handling in case of bankruptcy

CAO considers that it is not always possible to plynwith the time limits in the
NEB-NEB agreement, and suggests that this shouldxbended particularly in the
case of bankruptcy of a carrier.

Conclusions

The activities of the Poland NEB appear to be ¢éffecand successful in many areas.
In particular, CAO handles all complaints, inveat&ps all cases of extraordinary
circumstances, imposes sanctions for every infriveye identified, and is successful
in collecting sanctions. In addition, CAO makesedfort to handle complaints and
communicate with passengers in languages other Rboéigh, providing an informal
translation into English of its communications.

However, the key weakness is that the maximum lefedanctions is too low to
provide carriers with an economic incentive to cbmpwith the Regulation in all

circumstances, and for this reason Poland appedrtorbe compliant with Article

16(3). In addition, the fact that the NEB is impagisanctions for incidents that did
not occur on its territory appears to go furthemtipermitted by Article 16(1).

SWOT analysis

A SWOT analysis of the complaint handling and ecdéonent processes in Poland is
provided below.
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TABLE 12.4 SWOT ANALYSIS: POLAND

e Sanctions are applied in all cases of non-compliance
« Adequate resources available to CAO to handle complaints

e Aviation technical and operational expertise is available to
analyse cases of extraordinary circumstances

Strengths i ] ) )
« Inspections are carried out to verify compliance
e Co-operation with other NEBs and the Polish ECC
e Translation into English provided in correspondence with
passengers
e Sanctions are too low to incentivise compliance
e Small claims court system is slow for passengers. The process
Weaknesses takes often more than 6 months.
< Inability to force carriers to pay not only sanctions but also
compensations to passengers
Opportunities e The complaint handling process is relatively slow and could be
accelerated
«  Polish carriers may challenge the imposition of sanctions by
CAO for incidents which do not occur in Poland
Threats « Atleast one carrier is contesting CAO’s ruling on extraordinary
circumstances because operation of the flight would have been
unsafe
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13.6

SLOVAK REPUBLIC
The National Enforcement Body

The NEB for the Slovak Republic is the Slovak Trddspectorate, or Slovenska
Obchodna InSpekcia (SOI). Its role is defined by Wo 128/2002 on State Inspection
(the State Inspection Act), which establishes S©lttee general body for internal
market oversight and for domestic consumer praiectsOI has its headquarters in
Bratislava and also eight regional inspectorataggmonal centres, which report to the
head office. SOl is a state administration bodyd&d by resources from the state
budget, and is independent of the aviation industry

The role of the central inspectorate is to oversse guide the activities of regional
inspectorates. The central inspectorate is alsgoresble for second stage
administrative proceedings and subsequently foingssecond level decisions.

Resources available

There are no employees at SOl who work full time Regulation 261/2004. SOI
informed us that there are at the time of writiogrfemployees competent to handle
cases — two based at the SOI headquarters, anal t@gional inspectorates — but that
in total their work on the Regulation is equivaleat0.5 FTE. Currently, only the
Bratislava and KoSice regional inspectorates haodes relating to the Regulation,
as Bratislava M. R. Stefanik and KoSice Barca dre bnly airports where
infringements have been reported to SOI.

Legal basis of complaint handling and enforcement

There are two acts which give powers to SOI to Bnsampliance with air passenger
rights. The first is Act No 128/2002 on state irfp of domestic markets in the
matter of consumer protection (State Inspectiorn).Adte State Inspection Act is also
called the ‘Competences Act’ as it defines the oetepces of the SOI. The State
Inspection Act entitles SOl to:

e conduct inspections at any company selling prodactsroviding services, and
note any shortcomings related to these activities;

* request actions to remedy the shortcomings andgmpoeventative measures;
* review companies to ensure such actions and mesalsave been implemented;

e cooperate with other administrative bodies if neagg and receive suggestions
from consumers; and

* impose sanctions for infringements.

The second act is Act No 250/2007 on consumer gtiote Although this Act does
not give any powers to the SOI it provides the lldgamework for its consumer
protection activities. The Act defines some keyn®rsuch as consumer, seller and
manufacturer, and defines consumers’ rights andrsetesponsibilities.

Under the State Inspection Act, a given regionapé@ttorate of the SOI can impose
sanctions on any natural or legal entity up to dueanot exceeding €66,000
(2,000,000 in former SKK). The size of the sanctisrdetermined by the regional
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inspectorate, taking into account factors suchhasnumber of complaints received
from passengers in relation to a given air caraed whether or not it is a repeated
infringement. Sanctions can be imposed for all ppsbreaches of the Regulation.

Any sanctions imposed follow an administrative eatthan criminal procedure. The
State Inspection Act states that where a decisjcembinspectorate finds that there has
been an infringement of the Regulation, it mustalbeompanied by a fine for the
relevant carrier.

SOl can impose a sanction either on site (at goodijror at an airline’s office) or as a
result of a decision. Sanctions applied througlecision are referred to as ‘protective
measures’. Individual decisions are not required &mmplaints, and several

proceedings based on complaints from differentgragers can be resolved with one
inspection and decision.

An inspected airline is legally obliged to facit#gthe inspection process and failure to
do so may result in SOI imposing an administrapemalty of up to €1,660. This
penalty can be applied repeatedly. However, inshgations regarding Regulation
261/2004 it is much more common for SOI to impgmetective measures’.

The sanctions SOI can impose on air carriers utigerState Inspection Act are
summarised in Table 13.1.

TABLE 13.1 FINES AVAILABLE: SLOVAK REPUBLIC

. Maximum
Sanction .

sanction

On site during inspection - first infringement €3,319
On site during inspection - repeated infringement within one year €6,639
Protective measure - first infringement €33,194
Protective measure - repeated infringement within one year €66,388
Administrative penalty - violation or obstructing of the inspection process €1,660

Complaint and enforcement statistics
Complaints

In 2008, SOI received 39 complaints relating toRegulation, of which only 28 were

classified as valid. There has been an increasendtof complaints: in 2007 28

complaints were received and in 2006, SOI receBieduring the first seven months
of year 2009 the number of complaints received 2&85(equivalent to an annual total
of 393, assuming even numbers of complaints achasgear). Note that these annual
totals exclude any complaints regarding foreigmiees.

The number of complaints received increased steaditween 2006 and 2008, then
rose steeply in 2009. The steep rise in 2009 camttvibuted to the difficulties
experienced by SkyEurope Airlines, which was theieawith the largest volume of
traffic operating in the Slovak Republic. During020the carrier’s financial problems
resulted in a reduction of its available fleet,same aircraft were confiscated by the
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leasing company. This led to many delays and flaggtrtcellations during the summer
season. Finally, at the end of August 2009, Skyp&ceased operations.

13.13 As illustrated in Table 13.2 below, the vast majodf valid complaints received by
SOl related to flight cancellations. Of 39 comptaireceived by the SOl in 2008, 11
were rejected as not valid. The rest related tghflicancellations. All 28 valid
complaints were investigated by conducting inspesti directly at the carriers’
location. In total, 14 inspections were conductahctions were imposed by the SOI
on the carriers, mostly for non-compliance withiélg 8 of the regulation requiring
air carrier to provide compensation for cancelléghts within 7 days. SOI informed
us that the carrier eventually paid compensationgfoinds in all 28 cases related to
cancellations.

TABLE 13.2 TYPES OF COMPLAINTS RECEIVED IN YEARS 2006-2009:
SLOVAK REPUBLIC
2006 2007 2008 2009*
Valid
Cancellations 1 9 28
Long delays 1 0 0
Denied boarding 0 2 0
Other 5 3 0
Total valid 7 14 28 205
Not valid
Cancellations 5 2 9
Long delays 4 1 0
Denied boarding 0 1 0
Other 5 10 2
Total not valid 14 14 11 24
Total 21 28 39 229
* Data covers the period to 31 July 2009 (split not available yet). Source: SOI
13.14 The split by air carriers of all complaints recelua 2008 is as follows:
e SkyEurope Airlines - 37 complaints, of which 28idal
* Air Slovakia - 2 complaints, both not valid.
Enforcement

13.15 In 2008, SOI issued 14 decisions imposing sanctonair carriers with a total value
of €46,390 (average sanction of €3,314). In 200, danctions applied had a total
value of €664. SOI informed us that not all samgtionposed to date have been paid.
Statistics on sanctions are not available, as paisnare paid directly to the state
budget and cannot be monitored by SOI. SOI werdlen® inform us which other
state body was responsible for collecting finesteNbat since the Regulation came
into force sanctions have been imposed only oncairiers based in the Slovak
Republic, in particular SkyEurope Airlines and Siovakia.
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The complaint handling and enforcement process

13.16 SOI's complaint handling and enforcement processuisimarised in Figure 13.1
below. Complaints are always handled by the regjioffizes; if the main office of the
NEB receives a complaint, it is forwarded to appiatp regional inspectorate. SOI is
the only body responsible for complaint handlingsgé&ngers are required to contact
the air carrier before submitting a complaint to.SO

FIGURE 13.1 COMPLAINT HANDLING AND ENFORCEMENT PROCESS: SLO VAK
REPUBLIC

SOl regional inspectorate
receives complaint either from
passenger or the SOI
headquarters

y

Regional Inspectorate
assesses whether the
complaint falls under the

If NO - SOl rejects the complaint or

handles it under a different legislation (eg
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Regulation

A 4
If YES - SOI checks whether If NO - SOl instructs passenger
passenger firstly contacted air | to contact air carrier in first
carrier instance

\ 4
If YES - SOI checks whether > ::fo’:lnoléliitotlof?f::i?ns\ ﬂ;?ent
NEB is competent NEBp P

A 4

Air carrier representative is entitled to
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on the outcomes of the inspection
immediately into the perambulation.

If YES — SOI conducts
inspection at the air carrier's
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Y
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\ 4
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Inspectorate passenger
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v v

Parties do not

The case has to be re-
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Ergseel Wit Air carrier P! decision issued. If the party >

15 days. ) Civil court
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Decision is A

binding second decision, it may

appeal within 2 months to
civil court.

13.17 SOl is required by the State Inspection Act to emidn inspection at the air carrier’s
headquarters for every complaint. Multiple compiireceived in a short time-period
can be addressed in one inspection; in 2008, S&¢ived 39 complaints and
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conducted 14 inspections. The State Inspectionalsct requires the inspected airline
to allow SOI inspectors to enter its premises twycaut the inspection. Since SOl is
required to make an inspection for every compldhey are unable to investigate any
complaints regarding airlines based outside thedki®epublic. For such complaints
they will gather what evidence they are able taimbtfor example from Slovakian

airports) and forward this with the complaint te tNEB of the State in which the

carrier is registered.

Reactive inspections as part of the complaint haggirocess seem to be effective not
only for the purpose of investigation, but alsoaasvay of encouraging airlines to

make any required payments to complaining passemggeckly. SOI informed us that

SOI's announcement of a planned inspection (by phenby email) can often be

sufficient to make the carrier pay refunds or congagion to the passenger
immediately. However, in such cases — where theptant is resolved before the

inspection takes place — sanctions are usually seg@nyway, for non-compliance
with the time limits set out in Article 8.

Time taken to resolve complaints

The average time taken to resolve a typical compiai 2 months. However, where
complaints did not relate to refunds requested fikyEurope, SOI was able to
resolve many cases in less than a month. The &igisisetting out how SOI responds
to complaints does not state any time limits fairthesponses.

SOl informed us that they had received a large raunalb complaints in the weeks
leading up to our meeting (9 September 2009) becadsthe large number of
cancelled SkyEurope flights. The current time ndetderesolve a complaint may be
longer due to overloading of the Bratislava Inspeste’s staff.

Claims of extraordinary circumstances

To date SOI has only received complaints claimixiga@rdinary circumstances from
non-Slovakian airlines, and has therefore been lan@binvestigate them. For one
case claiming that adverse weather had preventiigha they were able to gather
information from Bratislava airport and forwardtat the NEB for the State in which
the carrier was based.

Since the State Inspection Act requires all casebet investigated, if a Slovakian
carrier were to claim extraordinary circumstan¢entSOIl would investigate the case.
The State Inspection Act allows SOI to call on otlaeministrative bodies for
assistance where special technical expertise isrezt] however this is yet to be put
into practice and it remains to be seen whether 8@lld be able to draw on the
expertise required to determine if a problem shéweldegarded as extraordinary.

Response issued to the passenger

Once the administrative proceedings are finishean@ly that the decision has been
issued and any appeal procedures have been codjpl¢he SOI publishes the
decision on its website. No formal letters contagnirulings or statements of the
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outcome are sent to the passenger, but all fingikidas of the SOI from the current
year are available on its website.

Circumstances under which sanctions are imposed

Under the State Inspection Act sanctions are olaigaif any infringement of the
Regulation is confirmed by the inspection at the arrier's office and by the
subsequent investigation, then a sanction is alwagsesed. The value of the sanction
is variable and is determined by the particulariaeg inspectorate, taking into
account various factors including the number of plaints received.

Imposition of sanctions on carriers not based in the Member State

Sanctions can be imposed for all possible breaoht®e Regulation, however only on
national carriers. Sanctions cannot be imposedoohn@tional carriers as the Act on
State Inspection defines the internal market of $tevak Republic as the area of
action for SOI. In addition, carriers which do nimave an office in the Slovak
Republic cannot be subject to investigation, and iISQegally obliged to conduct an
inspection in order to start administrative prodegsl. There were a number of
complaints regarding non-national carriers in 20@8ch could not be processed for
these reasons. Such complaints are forwarded tdNEi® of the State in which the
carrier is registered, but this is not always sesfid (as this NEB would have no
powers to apply sanctions if the incident related flight departing from Bratislava).

Collection of sanctions

Although SOl is able to impose fines, it is noteatu force carriers to pay them. If it is
evident that an air carrier has not paid, the ¢teseto be taken over by an executor.
Activities of executors are set out in Act No 238%. According to this Act an
executor can force a legal entity to pay any debtuding SOI fines, by:

* requesting payment of a claim;
» selling movable assets;

» selling stocks and bonds;

* selling immovable assets; or

» selling the company.

Statistics on payment of sanctions are not avalasdd payments are made directly to
the state budget and SOI is unable to monitor them.

After the first decision, the carrier has 15 daypay a fine. If the carrier requests an
appeal and the fine is confirmed, the fine is topb&l within 60 days of the second
decision. The carrier can ask to pay in instalments

Publication of information

13 Factors are specified in the State Inspection Adicle 9 — Fines
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All decisions of the Regional Inspectorates from ¢hirrent year are publicly available
on the SOI website. Each decision published om#tesite includes:

» the air carrier in question;
e the value of the sanction; and
* adetailed description of the inspection and irgasbn outcomes.

Other activities undertaken by the NEB

Inspectors from the Regional Inspectorate of Bleates Region conducted several
inspections at Bratislava Airport to monitor conapice with Article 14. The
inspections concluded that there were informatiostgrs at the airport, and that
information leaflets were available in the mainlhat check-in counters, in the
customs area as well as at the information stamdci air carrier. SOI concluded that
provision of information to passengers at Bratiglavport is generally good. SOI's
inspections did not include observing airlines’p@sses to incidents, or checking the
knowledge or training of staff.

Work with other organisations

SOl does communicate with NEBs from other Membeatest when necessary,
however, this is problematic given the nature ef tbquests that SOI is making. For
example, the NEB for another Member State has edfu® handle complaints
regarding its carriers where the possible infringeta took place outside Ireland. The
NEB concerned has confirmed to us that it had hadd requests from SOI but did
not proceed as, under Article 16, SOI not it is toenpetent NEB. As the carrier
concerned is not represented by any office in tbga® Republic, SOI is not able to
undertake inspections as required by law, and tiese complaints have not yet been
resolved in the Slovak Republic.

Where a complaint needs to be forwarded to otheB,NEOI uses the CPC Network.
The SOI also forwards the complaint form receiveahf the passenger. In the case
that the complaint is in Slovak, a translation imglsh is provided to be sent to the
competent NEB. SOI has had no contact with the BEWork. The Association of
Slovak Consumers (ZSS) informed us that SOI dod¢swmaok closely with Slovak
consumer organisations.

Alternative means for passengers to obtain redress

There is no dedicated Alternative Dispute Resotu{jdDR) body or small claims

court procedure in the Slovak Republic. Howevetragudicial settlement of disputes
is facilitated by some consumer organisations,uiiclg ZSS. ZSS informed us that
awareness of consumers in this area is still pooBlovakia, and that mediation
services of consumer organisations are not wetl.use

In cases where the air carrier does not pay conapiensor a refund to the passenger,
a decision issued by the SOI can be used as ewdarg civil court. The costs and
timescales of civil cases vary and depend on tmelitons of individual cases. The
fee for opening a civil case is 6% of the valuetldé claim (minimum €16.50,
maximum €16,600).
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Issues with complaint handling and enforcement in t he Slovak Republic
Ability to investigate cases and impose fines on non-national air carriers

As inspection on-site is a required part of thediag process for every complaint,
SOl is unable to process complaints related taerarwithout a representative office
in the Slovak Republic. Further to the insolvenéyskyEurope, foreign carriers now
account for most passenger traffic from Slovakias€3 relating to these carriers are
forwarded to the NEB in the Member State wheredihearrier has its headquarters.
Since these NEBs do not have the power to invdstif)@se cases, this results in some
complaints never being investigated.

The inability of SOI to handle complaints relatitogforeign carriers breaches the first
principle in the NEB-NEB agreement, requiring NBBde competent for complaints
related to incidents occurring on their territolyalso breaches Article 16(1) of the
Regulation, requiring NEBs to be “responsible fog £nforcement of this Regulation
as regards flights from airports situated on itsitery” and Article 16(3), requiring
States to introduce dissuasive sanctions.

Lack of knowledge of collected fines

Although SOl is able to pass fines to an executmtoeved with powers to ensure
collection, they have no way of monitoring these$§ once they have been passed on:
fines are paid directly to the State rather thaan S©OI. This makes it impossible for
SOl to check whether fines have in fact been cbbcand indeed they had been able
to establish that at least some of the fines impaseSkyEurope in 2008 had not been
paid to date.

Lack of passenger interaction

SOI do not inform the complaining passenger of deeision they have reached
regarding this case. This is different to most ptBeéates, where the end of the
complaints process is a letter to the passengeng®ut the decision which has been
reached and the reasons for that decision. Allsitats are available on the SOI
website; however it would be valuable for a paseertg personally receive an
explanation of their case, and to have the oppitytof discussing it with its handler.

Conclusions

The complaint handling system in the Slovak Repuldiparticularly strong in the
area of imposing sanctions and forcing carrierpap compensations and refunds to
passengers. SOl is able to impose sanctions régalad systematically, and 100% of
all passengers whose complaints were investigaeelved compensations or refunds
if they were entitled to them. The value of the maxn sanction for repeated
infringement (€66,000) should be sufficient to lesdasive, given it has to be applied
in every case of a valid complaint.

The key weakness in the complaints handling andreement regime is that, as
discussed above, SOI is unable to take any actiorcamplaints regarding non-
national airlines. This is particularly unfortunatea context where the largest airline
operating in Slovakia is now a foreign airline.
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SWOT analysis

13.41 A SWOT analysis of the complaint handling and ecéonent processes in the Slovak
Republic is provided in Table 13.3.

TABLE 13.3 SWOT ANALYSIS: SLOVAK REPUBLIC

« There is a system of obligatory sanctions, and SOI have the
ability to apply them regularly and systematically

¢ The maximum value of a sanction for repeated infringements is
sufficient to be dissuasive

* SOl has a high success rate of compensations/refunds paid to
Strengths passengers by air carriers, although in many cases the carriers
paid only after an SOI inspection

« Communication with airport authorities when collecting
evidence

« Ability to use operational and technical expertise available in
other state administration bodies if needed (e.g. CAA)

< Inability to investigate complaints on foreign carriers without
representative office in the Slovak Republic

< Communications with passengers not as detailed as in other
States

Weaknesses < Inability to force an air carrier to pay sanction
« Inability to sanction foreign carriers
¢« Communication with consumer organisations

* Inspections on site may not be required for every complaint,
and could in some cases be a waste of resources

¢ Better usage of ECC network

Opportunities « A more flexible system for investigating complaints could
improve the efficiency of complaint processing

« Low staff numbers and need to conduct inspection on each
Threats complaint can significantly prolong time needed to handle a
complaint in abnormal situations such as carrier bankruptcy
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SPAIN
The National Enforcement Body

The National Enforcement Body for Spain is AESAe(tBtate Aviation Safety
Agency), which is a public organisation responstbléhe Ministry of Public Works.
Until 2008, enforcement of the Regulation was thgponsibility of the Directorate-
General for Civil Aviation (DGAC), part of the Misiry, and AESA has been formed
with staff from DGAC and is based in the same bngd AESA’s main responsibility
is for safety regulation, including inspectionspagvals, and enforcement, but it is
also responsible for enforcement of passengersriglislation in Spain.

There is no separate body responsible for complandling. This is undertaken by
the department within AESA responsible for quadibd user protection.

Resources available

AESA has the following full time equivalents woriron complaints handling and
enforcement of this Regulation:

* Passenger service, such as complaint handlingTEs F
* Inspections: 2.5 FTEs
» Enforcement and sanctions: 2 FTEs

Legal basis of complaint handling and enforcement

Although the Regulation took effect almost 5 yeagp, there is still no specific
legislation in Spain which explicitly refers to thegulation or sanctions for non-
compliance. Enforcement is undertaken on the hafsthe Aviation Security Law
(Law 21/2003), in particular Article 33, which statthat carriers must “undertake
their functions and carry out the activities forigfhthey are responsible with respect
to passengers’ rights, without discriminating or thasis of place of birth, race,
gender, religion, opinion or any other personal social condition”. Although
sanctions have been imposed on the basis of thgsyinclear whether this is sufficient
legal basis.

Law 21/2003 allows for sanctions of between €4,800 €4.5 million, depending on
the severity of the infraction. However, in all easthe sanctions depend on the extent
to which the infraction was committed deliberatelynegligently, and the impact of
the damage caused. Under most circumstances saéoo breaches of passenger
rights would count as minor infractions and therefihe sanction would be €4,500.

The other legislation which is relevant for thea@nément of the Regulation is:

* Royal Decree 28/2009, by which the inspection regivas approved,;

e the Law on Public Administrations and AdministratifProcedures (Law
30/1992), which defines how AESA must operate; and

» the Regulation on Procedures for the ImpositionSahctions (Royal Decree
1398/1993).
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AESA informed us that the Spanish government isiclaming updating the Aviation
Security Law to make explicit reference to the Ratjon. However, we were told by
DGAC at the time of our 2006/7 study into the ofieraand results of the Regulation
that the law would be amended during 2007, andettlees not seem to have been any
progress since then.

Complaint and enforcement statistics

Complaints

AESA received 9,090 complaints from passengers0082although around 40% of
these did not relate to the issues covered by dguRtion. The majority of the other
complaints received by AESA related to luggage dssun contrast to most other
States where cancellations account for the clegoritya of complaints, in Spain
slightly more complaints were received about delays

AESA had received 6,684 complaints between 1 Jgnaad 23 July 2009, which
indicates that the number of complaints is stiir@asing in Spain despite the fall in
air traffic volumes.

Figure 4.1 summarises the number of complaintsweden 2008.

FIGURE 14.1 TYPES OF COMPLAINTS RECEIVED DURING 2008: SPAIN

Cancellations
25.1%

Other
40.1%

Up/downgrading Delay
0.0% 25.5%

Denied boarding
9.3%

Source: SDG analysis of AESA data

AESA statistics for the status of complaints reedivuring 2008 are shown below
(Figure 14.2). This shows that the majority of ctaimis were not processed, either
because they did not relate to the Regulation, usecthe passenger had not already
complained to the carrier, or there was no printéefaase. However, AESA statistics
do not show the outcome of the complaint, such laather the carrier was found to
have breached the Regulation or whether it ultilpataid compensation.
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FIGURE 14.2 STATUS OF COMPLAINTS RECEIVED DURING 2008: SPAIN
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14.12 In addition passengers can complain to AENA, which state-owned company that
currently operates almost all of the Spanish aigy@s well as air traffic management
in Spain. AENA informed us that it receives a siigaint number of complaints at its
offices at the airports. The complaints it receivelating to this Regulation in 2008
were:

* 6,326 complaints about delays;

» 5,039 complaints about cancellations;
e 824 about denied boarding; and

* 52 about downgrading.

14.13 In total, AENA received almost twice as many cornkaon issues relating to the
Regulation as AESA. However, AENA is not a bodyigeated to handle complaints
under the Regulation. AENA informed us that wheredeives complaints relating to
the Regulation, it:

» forwards the complaint to the airline;

» notifies the passenger that it has done this, &udtealls them to contact AESA if
it believes that the airline has failed to compliytwits obligations; and

* in the event it receives repeated complaints atteusame airline, or passengers
complain that they have not had responses fromaihee, AENA sends
complaints directly to AESA.

Enforcement

14.14 15 fines were imposed on carriers in 2008 and thdurl5 fines had been imposed in
the first seven months of 2009. Of these, 31% lehlpaid by the airlines. In the
other cases the airline was either contesting dinet®n with AESA, or had appealed
to the courts.
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14.15 The vast majority of the sanctions were at the kivead of the scale (€4,500) but one
sanction of €135,000 had been imposed on a low asier for repeated failure to
offer assistance and instead relying on passetgetaim with a receipt afterwards.
The complaint handling and enforcement process

14.16 The complaint handling and enforcement processpairSis shown in Figure 4.2
below.

FIGURE 14.3 COMPLAINT HANDLING AND ENFORCEMENT PROCESS: SPA IN
AESA receives complaint |
gchoepc::flh;:;:act%mnplaint i —'l If NO — inform passenger
Check whether complaint within If NO — send to relevant NEB
AESA’s competence and notify passenger
If YES - record complaint in K -
database and notify passenger AESA undertakes inspection
Forwards complaint to airline If airline does not reply after 3 Raise any issues directly with
and requests report months, sends reminders airline
Reviews airline report to check If necessary, seeks further
whether law has been broken information / proof from airline
If
airline
still
May seek advice from AESA does
technical experts not
reply
Forwards airline response to
passenger with conclusions 1
If repeated / large scale
violation, consider imposing
sanctions
Case closed - passenger may If YES, may impose sanctions
take case to court if not on airlines
satisfied
| Airline may appeal to AESA
If airline still not satisfied, may
appeal to courts

14.17 The process of complaint handling in Spain is €inmtid that in other Member States.

14.18 AESA accepts complaints in written form or by faxt mot by email. It will accept
complaints, and communicate with passengers, imiSpand English. Complaints
are recorded in a bespoke database (SOTA).

Time taken to resolve complaints

14.19 AESA informed us that it typically takes 3-4 montbsesolve complaints but it does
not have detailed statistics.
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Claims of extraordinary circumstances

AESA is currently investigating all claims by améis that there are extraordinary
circumstances. However, at the time that we met AESnformed us that it did not
always have sufficient technical skills to deciden avhether extraordinary
circumstances applied, and therefore the processingese complaints was being
delayed temporarily.

A consumer organisation told us that it considefdtSA to rely excessively on
statements by airlines that they had complied @t tancellations were due to
extraordinary circumstances, rather than validating with independent sources,
such as AENA.

Response issued to the passenger

AESA does provide an individual response to eadsgrager, providing a copy of the
response from the airline and its view on whetler airline has complied with the
Regulation. There is also a telephone query semitieh passengers can contact if
they want more explanation or assistance.

However, AESA considers that it cannot become wealin deciding a dispute about
a private contract between a passenger and a rcaftierefore, it may consider
imposing sanctions but it will not instruct an mi€ to pay compensation in an
individual case. An airline may decide to pay wiAdSA becomes involved, but if it

does not, the passenger would need to go to dahey wish to obtain redress.

Circumstances under which sanctions are imposed

AESA does not have a written policy on when samstishould be imposed. It
informed us that in practice it will impose a sametwhere the airline has repeatedly
breached the Regulation and this is causing s@gmfiharm to passengers’ interests.

Imposition of sanctions on carriers not based in the Member State

There are no limitations on imposition of sancti@amscarriers that are not based in
Spain. The notification of the sanction is sentrégistered mail; provided a receipt
can be obtained, there is no problem in sendingetietside Spain.

Collection of sanctions

As noted above, only 31% of sanctions that have reposed to date have been paid.
However, AESA informed us that this was largelyeault of the fact that sanctions
had only been imposed on airlines in the last 2g/eand airlines were appealing
against many of the sanctions which had been intbdsan airline decides to appeal
to the courts, the process can last several yaadsthey would not be obliged to pay
whilst the appeal was pending.

When sanctions are imposed, they have to be pafE®A. However, collection of

sanctions is the responsibility of the state tastlans agency (Agencia Estatal de
Administracion Tributaria). In the event that thempany does not pay, it can
withdraw the money directly from the carrier's baagcounts in Spain. However,
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14.35

AESA informed us that, where a carrier does noetavegistered entity in Spain and
hence a fiscal identification code (Codigo de idatcion fiscal) this is not possible.
This would include most low cost carriers basedatimer Member States. Therefore
where these companies do not pay sanctions volyntiarmay be difficult to force
payment.

Publication of information

AESA does not publish statistics for sanctions emehplaints. However, details have
been made public on occasions by Ministers or oseaior officials in response to
guestions in Parliament.

Other activities undertaken by the NEB

140 inspections were undertaken by DGAC/AESA in8@dd AESA expected to
undertake approximately 145 inspections during 2@ifOwhich 115 are planned
inspections to check compliance with Article 14d approximately 30 will be carried
out to check carriers’ compliance with their obtigas towards passengers in the case
of delay, cancellation and denied boarding. Thebemof these inspections cannot be
stated precisely because they are initiated whe8AABtaff are at the airport and an
incident occurs: it cannot be known in advance whenincident will occur and
therefore whether the inspector will be able to itwsrcompliance.

On the basis of the inspections AESA has been tablaake an assessment of the
extent to which carriers operating in Spain are glging with the Regulation. It
estimates that around 75% comply with their obilaye under Article 14 and 65%
comply with their obligations relating to delayancellations and denied boarding.

AESA has also undertaken information campaigns botmform passengers about
their rights and to remind airlines of their obligas.

Work with other organisations

Where AESA receives complaints which relate todeaois that occurred in other
Member States, it forwards the complaint to therappate NEB, with a short
summary in English.

AESA has not used the CPC Network to date althotugkpects to do so in the future.
It has also not had significant contact with theCE@etwork.

Alternative means for passengers to obtain redress

Although there is an arbitration system for consudigputes in Spain, it can only be
used where both parties agree. Both AESA and aucasisorganisation informed us
that airlines generally do not agree to use thitesy for disputes about passenger
rights.

The Spanish court system has a simplified procefturemall claims. The claim can

be submitted via a standardised form, a lawyerois required, and because legal
representation is not compulsory, it is not possfolk an order for costs to be levied
against the losing party, which reduces the rislkafoonsumer bringing a case against
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14.41

an airline. However, this only applies for clairnidass than €900 and therefore it does
not cover all potential claims under the Regulati@laims can be made up to 2 years
after the incident occurs.

In addition, airlines informed us that some region$pain have their own consumer
court systems which can decide to handle casesnglo the Regulation. Airlines
expressed concern that these might not always theeveecessary technical skills to
rule on complaints.

Issues with complaint handling and enforcement in S pain

A key problem with enforcement of the RegulatiorSain is that there is still no law
which specifically introduces sanctions for non-ptiance into national law. It
therefore appears that Spain may be non-compliéht Avticle 16. As noted above,
the NEB is undertaking enforcement on the basexaiting law, but the reference in
this law to passenger rights seems weak, andumdtear whether sanctions imposed
on the basis of this law will be upheld by the ¢suWe were informed by the
precursor NEB at the time of our 2006-7 study thatlaw would be amended during
2007, but by mid-2009 this has not happened, anl$twhis still under consideration,
change does not appear to be imminent.

The number of complaints received by the NEB inispa high. In part, this is
because Spain is the second-largest market fdrasisport in Europe, after the UK,
but the rate of complaints is also higher than iostmother States. Stakeholders
informed us that there were particular problemslights between Spain and Latin
America, and there have been a number of presstseipoSpain about long delays
and cancellations to some of these flights. It iglear why there would be more
problems with these flights than with other longuh#lights operated to/from EU
airports although the situation may be exacerbbtethe fact that there is relatively
limited competition on many of these routes.

Although AESA has more staff working on passenggits issues than most other
NEBs, there appear to be significant delays in hagdcomplaints. AESA
acknowledged that complaints often took 3-4 moralthough it attributed this to the
fact that some airlines took a long time to respdadit. A Spanish consumer
organisation informed us that passengers typidelly to wait 2-3 months for even an
initial response and that the final resolution lné tase could take much longer. In
addition, AESA does not consider it to be parttefrble to adjudicate in individual
disputes between passengers and carriers, andatfeereven if it imposes a sanction
in an individual case, it does not instruct cagiter pay compensation.

In addition, the fact that there is no alternatdispute resolution system in Spain
means that it can be difficult for consumers toaobtredress. The fact that the small
claims court process only applies for claims ofld#sgn €900 means that it cannot be
used for all claims under the Regulation.

There are no specific limitations on impositionsainctions on carriers that are not
based in Spain, but the system for collection ofcBans appears to rely on the
company having an office, and hence a bank accwuititin Spain. Collection of

sanctions is at an early stage — sanctions hawyeb@@n imposed relatively recently,
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and do not have to be paid whilst a company appehit if this is not resolved, there
may be little incentive for carriers not based pafd to pay sanctions, and therefore
there would be little incentive for them to complith the Regulation on flights from
airports in Spain. This also implies that Spainds compliant with Article 16.

Conclusions

14.42 Complaint handling and enforcement in Spain appeahave improved since the
study that we undertook in 2006-7. However, the that there is still no specific
reference to Regulation 261/2004 in national lawansethat the legal basis for
enforcement is weak. Due to the time taken for algp@ the national legal system, it
is unclear whether sanctions imposed on the bégiseocexisting law will be upheld,
and therefore, it is unclear whether Spain hasagyroduced dissuasive sanctions as
required by Article 16(3). In addition, the limiteability to collect sanctions from
carriers without a registered entity in Spain med#mst there are no dissuasive
sanctions for these carriers.

SWOT analysis

14.43 A SWOT analysis of the complaint handling and ecdonent processes in Spain is
provided below.
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TABLE 14.1 SWOT ANALYSIS: SPAIN

Strengths

Technical/operational expertise available within AESA to
investigate complaints — although not always available for
complaint handling

A relatively large number of inspections are carried out by
AESA to verify compliance. Unlike in many other States, these
inspections are not limited to ensuring compliance with Article
14.

Sanctions have been imposed for non-compliance

In certain circumstances it is possible to impose high sanctions
on carriers, which should incentivise compliance

Sanctions can be imposed through an administrative process

Weaknesses

There is no explicit reference in national law to the Regulation

Under most circumstances the sanction for non-compliance wit
the Regulation would be low (€4,500) which may not be
sufficient to incentivise compliance

The complaint handling process is slow partly due to the volume
of complaints

AESA does not rule on individual complaints as it considers
these to relate to private contracts between passengers and
airlines. It will not instruct a carrier to pay compensation or
reimburse a passenger.

There is no alternative dispute resolution or mediation system

The small claims court process can only be used for claims of
under €900 which excludes some potential claims under this
Regulation

Opportunities

The creation of AESA as an independent agency could lead to
improved enforcement in the future, although there is little
evidence of this to date

Threats

AESA's ability to impose sanctions for non-compliance with the
Regulation is being challenged on the basis that the law does
not explicitly give it this power

The limited powers to collect sanctions from carriers without an
office in Spain may mean that they have little incentive to
comply with the Regulation
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15.5

15.6

SWEDEN
The National Enforcement Body

Konsumentverket (KV) is designated as the NEB.slthe government consumer
authority responsible for protecting the collectimierest of Swedish consumers, and
for the enforcement of the Marketing Practices Atstwork includes monitoring for
unreasonable contract terms, undertaking reseatattonsumer issues and providing
information to consumers. It does not handle irdiial cases, and can only act in the
collective consumer interest. It reports to the istny of Integration and Gender
Equality.

Two other organisations have a role in handlingsdsit are not designated as NEBs:

 Allmanna reklamationsnamndens (ARN, the Swedish sGomr Agency) is
responsible for complaint handling. ARN is also aveyrnment consumer
authority. Although independent of KV, it is fundeg and reports to the same
government department. It functions as an altereatispute resolution (ADR)
body for all consumer complaints, including thosgarding the Regulation. In
total they handle around 10,000 cases per annum.

The Consumer Ombudsman is independent of ARN, asitlihks with KV: the
Ombudsman and the Director General of KV is the esgmarson, performing
different roles. As Consumer Ombudsman he basedebm actions on the
investigations made by KV, but is independent whHeniding on legal actions.
The Ombudsman can offer legal aid where a coudeglent would be beneficial
to the collective consumer interest. In relation Regulation 261/2004, the
Ombudsman performs part of the sanction-imposingtfan.

The CAA has no involvement in the implementationh& Regulation.
Resources available

KV has three members of staff who are competentdck on the Regulation, with
work undertaken totalling 1 FTE. There are appratety 120 staff in total. ARN has
eleven members of staff competent to work on thguReion, out of 35 total staff.
This is equivalent to 1-2 FTE. The Ombudsman h#g arcasional involvement with
the enforcement of the Regulation. There are & stafking for the Ombudsman,
drawn from staff at KV.

Neither KV nor ARN has internal operational or teickal expertise, and do not draw
on this from staff within CAA.

Legal basis of complaint handling and enforcement

Chapter 9, Section 11 of the Swedish Aviation Aesignates KV as the NEB
competent to enforce Article 14 of the RegulatigN. is only designated as the NEB
for enforcement, and has no role in assessing anitlidg cases. The Aviation Act
refers to the Marketing Practices Act, which saistbe fines and the process to be
followed to impose them. Unlimited but proportiomafines can be imposed on
carriers for violations of Article 14 of the Regtita, but no other fines are available.
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15.7 KV may only act in the collective interest of thensumer and cannot pursue
individual cases. If an individual case shows ewade of violation of Article 14,
however, this is regarded as contrary to the ciledénterest and KV can prosecute.

15.8 ARN cannot impose sanctions, but if one of theitisiens is not complied with, the
name of the offending carrier is published in ackliat in a magazine, Rad & Ron.
The magazine is independent of ARN, and ARN dog¢dnittate publication.

Complaint and enforcement statistics
Complaints

15.9 Although KV does not handle complaints, it is libtes the NEB in the list of contact
details published by the Commission, and henceivesecomplaints. In 2008, KV
received 108 complaints related to the Regulati®¥4 more than in 2007), of which
59 related to cancellations, and 41 had claims xtfaerdinary circumstances. It
forwarded 1 to another NEB. Further details of claimps were not available.

15.10 During 2008, ARN received 42 complaints regarding Regulation. This is 46% of
the total in 2007, and 24% of the peak in 2006. Atm@ber of complaints is higher in
2009 to date, equivalent to an annual total of &8 KV refers passengers to ARN,
there is likely to be overlap between the compfareteived by ARN and KV, and the
total numbers of complaints should therefore noadded together.

FIGURE 15.1 COMPLAINTS RECEIVED 2005-9: ARN, SWEDEN
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Source: SDG analysis of data provided by ARN

15.11 Of the complaints received by ARN in 2008, 24 weaaually covered by the
Regulation (excluding claims for e.g. damaged bggpalhe reasons for complaints
were not available. As illustrated in Figure 5.10be in the majority of complaints
ARN found in favour of the passenger. It shouldhbéed that there were 7 decisions
in favour of the airline, but that four of thesencerned cases where the passenger had
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claimed for compensation as a result of delayhdke are excluded, then ARN found
in favour of the passenger in 89% of cases.

FIGURE 15.2 OUTCOMES OF COMPLAINTS RECEIVED IN 2008: SWEDEN, ARN
Decision in favour of

airline
26%

Decision partially in favour
of passenger
9%

Decision in favour of
passenger
65%

Source: SDG analysis of data provided by ARN

Enforcement

15.12 KV has not applied any sanctions to date as thea leen satisfied with airline
responses, and these have been checked by inspedi® noted above, KV can only
consider sanctions for violations of Article 14 provision of information, and is not
able to impose sanctions for any other violations.

The complaint handling and enforcement process

15.13 The Swedish complaint handling and enforcementge®ds summarised in Figure
16.3. The process is divided into enforcement, tallen by KV, and complaint
handling, for which ARN is responsible. KV also eaes complaints and will
forward them to other NEBs where appropriate.
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FIGURE 15.3

Complaint to KV (from passenger or

other NEB)
v

Register complaint in complaints

database

Is KV competent to handle the

If NO: forward passenger complaint
(if in English) / brief summary
(otherwise) to relevant NEB with
covering letter. Inform passenger with
letter (also record letter in database).
Close case.

complaint?

If YES: Does complaint appear to
include a violation of Article 14?

v

If YES: Regard complaint as against the
collective interest of consumers.

'

If NO: Write back to passenger with
information on KV structure, and
contact details of either ECC (if
passenger sought advice) or ARN (if
passenger made complaint). Record
letter, close case.

Consider enforcement action. Inform
passenger that KV will no longer contact
them regarding case, but that they may
contact ARN.

T
1
v

If decide to enforce: Pass evidence of
violations to Consumer Ombudsman.

Impose sanctions: Ombudsman issues
order, backed by conditional fine, for
airline to give information, either on own
authority or through Market Court.

¥

Warning: Written warning to airline,
with threat of possible future
sanctions.

If airline fails to provide information:
Conditional fine is imposed by court.
Airline may appeal (twice).

'

Airline complies:  No further
sanctions.

COMPLAINT HANDLING AND ENFORCEMENT PROC ESS: SWEDEN

Complaint to ARN (any with sufficient
connection to Sweden is accepted)

v

Register complaint in complaints

database
!

Is there sufficient passenger information
to assess the complaint?

If NO: Write to passenger requesting
further information

}

If YES: Is there sufficient airline
information to assess the complaint?

v
J If NO: Write to airline requesting
information

A 4

v
If airline doesn’t respond within 23
days, send reminder

v

If YES: Pass airline information back to
consumer for comments

If no response within further 13 days,
< proceed without airline information,
on basis of passenger statements

!

Assemble case for decision

A 4

l

If case is simple, internal decision

If case is complex, convene hearing |

A

Recommendation: write to both
passenger and airline with decision

If airline fails to obey decision,
consumer magazine publishes airline in

blacklist. Passenger may pursue case in
small claims court. Close case.
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15.14

15.15

15.16

15.17

15.18

15.19

15.20

Complaints to ARN

The Swedish process is different to many other NEBs number of ways. One key
difference is the structure of the body responditenaking decisions on complaints.
This is an ADR system for all consumer complaiats] does not regard itself as an
NEB. This means that it does not adhere to thegss®s set out in the NEB-NEB
agreements, and in particular does not forwardobsizope complaints to other NEBs
or investigate claims of extraordinary circumstance

ARN gathers evidence by letter only, and condustprocedures without requiring

the presence of either concerned party. As shovthdrdiagram, decisions are made
either internally or through a formal hearing. Amgmately 50% of cases are

regarded as sufficiently simple to be decided mally. The remaining half require a

hearing which must have present a chairpersonwgelawith experience of court

proceedings), two representatives of consumer @gions and two (independent)
representatives of the airline industry. Theseasgntatives are members of ARN.

The decision reached is a non-binding recommenuatod is final. There is no
possibility of appeal, although a ‘retrial’ may bequested on procedural grounds,
within 2 months of the decision; such ‘retrialseamrare. 85% of recommendations
made by the travel section of ARN are complied wARN was not able to provide
compliance statistics restricted to the Regulatibechnical experts are not used to
assess airline evidence, as the burden of prooifi ihe airline; in complex cases the
judge provides procedural expertise. The CAA hasmolvement in the process.

ARN will accept any complaint with sufficient corgtimn to Sweden, deciding on a
case-by-case basis. It will accept complaints iiggrincidents which occurred in
Sweden, in addition to complaints regarding incidezglsewhere that are brought by
Swedish residents or citizens. However, it will yoriccept and respond to claims
which are in Swedish, have a minimum value of 18&K (€96) per passenger, and
which are submitted within 6 months of a carridirst rejection of a complaint. When
KV passes a complaint to the competent NEB, it \pilbvide a translation into
English where necessary.

Complaints to KV

KV stores all correspondence regarding a complairthe same database, so that a
complaint is linked to all letters sent in response

The Consumer Ombudsman is responsible for impasangtions. To apply a fine for
violation of Article 14, KV collects evidence of olations against the collective
consumer interest and passes this to the OmbudsihenOmbudsman decides how
to proceed and whether or not to impose sanctibasmay instead recommend a
warning, with the threat of sanctions for futurelations.

In simple cases, when there is a relevant precesleinby the Market Court, the
Consumer Ombudsman can issue an order for theec#oriprovide the information
required in Article 14 of the Regulation. In casdsere the Market Court has set no
precedent, the Consumer Ombudsman can initiateceeding at the Market Court to
get an order for a carrier to provide the requingidrmation in article 14 of the
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15.26

regulation. This order is issued in conjunctionhwain administrative conditional fine,
set by the Court. If the company in question doatsfollow the order set out by the
Market Court or the Consumer Ombudsman, the Cons@n@udsman can initiate
proceedings (at the District Court of Stockholm)ifaposition of the conditional fine.
The carrier may appeal to the Court of Appeal (agdin to the Supreme Court), and
any fine would be paid after confirmation by thepeal process.

Time taken to resolve complaints

Cases regarding the Regulation involve relativelyitéd correspondence and
typically take 3-4 months for ARN to handle. Thare no legally defined time limits
for handling complaints, but it is very rare thases take more than 6 months to
handle. ARN was not able to provide statisticsiorettaken to handle complaints.

Claims of extraordinary circumstances

ARN does not investigate any claim of extraordinairgumstances. Its view is that
the burden of proof is on the airline, and it is wgpthem to provide sufficient
information to judge the case. Around 75% of subdints have been decided in
favour of the consumer. This is not only becausedinline in many cases has not
been able to prove that the flight cancellation wemused by extraordinary
circumstances, but very often because the airiageriot been able to prove that it was
impossible to take such measures. Airlines opagatirSweden told us that ARN did
not have the technical capability to decide on sa$extraordinary circumstances.

The ECJ ruling has had not much effect on ARN’éngs, as it generally judged in
line with it prior to the ruling. All ARN decisionare final, so it is not reopening old
cases.

Response issued to the passenger

The decision reached by ARN is a non-binding recemuatation, and is final. Letters
describing the outcome and the reason for it ané ®eboth the passenger and the
airline, where appropriate instructing the airlingpay an amount owed.

Circumstances under which sanctions are imposed

KV can only impose sanctions for violations of edil4. There is no written policy,
but KV informed us that it has a ‘one strike and’ qolicy. If there are sufficient
cases to show evidence of a violation (i.e. sudfitito demonstrate it was not an
isolated mistake), it contacts the airline with tédence, who have a chance to
rectify the situation. If there was evidence tlnatyt had violated the Article again, KV
would discuss further proceedings with the ConsuBrabudsman.

Imposition of sanctions on carriers not based in the Member State

The main limitation on sanctions is that they ardycavailable for violations of
Article 14. Violations of other articles could pddy be pursued under the Marketing
Practices Act, if they were regarded as in theectife consumer interest, but this not
been explored to date. KV has had discussions tw&hlustice Department regarding
whether there should be sanctions available fosistent violations of other articles.

140

= steer davies gleave



Final report

15.27 For violations of Article 14, the KV informed usathalthough it could in theory
impose fines on non-national carriers through thvedsh Courts, it did not believe
this was the most efficient method of doing so. ¥duld use the CPC network to
pass a request for a sanction to the relevant Ni®l, believed that Regulation
2006/2004 would require the relevant NEB to impasiitable sanction. This is not
consistent with our interpretation of Article 16(Which is that the other NEB would
not be competent to impose sanctions.

Collection of sanctions

15.28 Fines are collected on behalf of the Governmenttiy Legal, Financial and
Administrative Services Agency (Kammarkollegiethieh is endowed with powers
to collect debts, including possible seizure ofpeny.

Publication of information

15.29 All cases considered by ARN are publicly availdhleas are all enforcement
proceedings opened against carriers by KV.

15.30 The total number of transport-related cases coresidiey ARN is published, however
the total relating to the Regulation is not speeifiy published. When a decision of
the ARN is not complied with, Rad & R6n magazinélmhes the name of the carrier
in a blacklist. The magazine also publishes occasiarticles on the Regulation,
including a recent piece describing how airline pbamce with ARN decisions
appears to have decreased over recent months.

Other activities undertaken by the NEB

15.31 KV undertook inspections of airports in 2006 and20examining check-in points,
staff knowledge of procedures and availability edflets. The inspections were at all
major airports, and the inspection carried out@8722checked 13 carriers. They were
performed by communal consumer guides who gaveinairlrepresentatives
guestionnaires on information and procedures topbete

15.32 These questionnaires identified problems with 8nas, which failed to meet their
obligation to provide information at the check-imdato provided the passenger with a
written notice in case of flight disruptions. KV eped enforcement cases against
these airlines, requesting improvements. In 2006 thspections found many
problems, but compliance was much better in 200@a$ not undertaken inspections
in reaction to an incident in real time. No insp&ts were performed in 2008 or 2009,
but KV hopes to do more inspections in 2010, winemnd is more funding.

15.33 KV also maintains dialogue with airlines to encagaompliance, through telephone,
meetings, and through attending seminars and kxtegt up by the CAA which are
also attended by representatives of airlines.

1 As an example, case 2009-1337 is a decision rdaafter the ECJ ruling on technical problems:
http://www.arn.se/netacgi/brs.pl?d=REFE&I=20&p=1&teferat. htm&r=1&f=G&Sect8=PLSCRIPT&s1=&s
2=8&53=8&54=2009-1337&S5=&S6=
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Work with other organisations

KV will forward out-of-scope complaints to other BE, with a summary of the case
translated into English. It sends a copy of thideleto the passenger, with an
explanation of the action they have taken. Asidemfithis, KV has not had much
contact with other NEBs. It has sometimes takets dabm other NEBs asking for
explanations of the Swedish NEB's legal structure.

KV will also refer complainants to the ECC whenythrequire advice. The Swedish
ECC is in the same building, and is part of KV, &ethce KV has close contact with
it.

KV has infrequently received requests through tiRCCetwork to provide other
NEBs with information on airline contact detailshhs sent requests to Italy for help
establishing a violation of Article 14, and recel\@ response saying that the airline
had procedures, leaflets and check-in signs ireplac

ARN is not designated as, and does not regard d@selan NEB and therefore it does
not follow the NEB-NEB agreement. It does not fordvalaims, and will consider any
case which has (in its opinion) sufficient connectio Sweden; this includes cases
brought by Swedish residents or citizens regardingdents which occurred
elsewhere. It has very little contact with otherB¢E

ARN sometimes receives cases referred by the ECC.
Alternative means for passengers to obtain redress
ARN is the alternative dispute resolution mechanigthin Sweden.

There is a small claims procedure for claims ur@§00, heard at a municipal court.
There is a fee of 350 SEK (€34), and if the claitages they may have to pay for 1
hour of the defendant’s solicitor's time (~2500 SE#240). The small claims court
only allows limited evidence to be presented. Timescale depends on which court is
used.

Issues with complaint handling and enforcement in S weden
Scope of complaints handled

In addition to considering claims regarding incigewhich took place in Sweden,
ARN also considers other claims with sufficient eeation to Sweden. This includes
cases brought by Swedish citizens regarding intsderhich occurred outside of
Sweden, and which are not within the scope defindde NEB-NEB agreement. We
have been unable to obtain a clear response akether it would accept complaints
from non-Swedish residents, although in any casddbt that they would need to be
submitted in Swedish would be a significant disiridee to any potential complainant.
Although ARN does not regard itself as an NEB amgstdoes not feel it has any
obligation to follow the agreement, it performs flaaction of an NEB and will be
regarded as such by consumers. Its unwillingne$slitov the NEB-NEB agreement
is therefore confusing to consumers, and unhelpful.
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15.44

15.45

15.46

15.47

Lack of investigations

ARN informed us that it sees its role as an imphdrbiter, evaluating the evidence
submitted to it, and as such does not undertakestigations. Although the panel
considering more complex cases includes airlinaistrgy representatives, the only
technical information provided will be that whidhetairline wishes to provide, and no
technical experts are present at the meeting olahl@for consultation.

ARN stated that it is the responsibility of theliag to provide sufficient evidence to
back up their case, but it is also important thdk évidence is provided and that
whoever is making the decision has sufficient usi@dgrding to critically assess that
evidence. Not doing so risks undermining confidemcéhe process: an airline we
spoke to told us that they had experience of inster® decisions from ARN, where
two very similar cases received different decisions

Ineffective sanctions

Sanctions are only available in Sweden for violadicof Article 14, regarding
provision of information. This means that KV is agfively unable to incentivize
compliance with the Regulation, as information abdghts is of no use to the
passenger if those rights cannot be assured. $lisserious breach of Article 16(3).
Publication of the name of a carrier in a magadioes not appear to be an effective or
dissuasive sanction.

In addition, KV does not impose sanctions on natienal carriers, which means that
sanctions cannot provide an incentive to complyhie Regulation for these carriers.

Ability of consumers to obtain redress

The ARN process is non-binding, and it has no powerompel airlines to comply
with decisions. Despite this, 85% of decisions rdya transport cases are complied
with, which implies that potential publication omet ‘blacklist’ is effective in some,
cases. However, at time of writing there were XDnais on the list, including several
large carriers with multiple non-compliant decisarutstanding. Therefore, this alone
does not appear to be sufficient to incentivisailines to comply.

Arbitration process is unattractive to consumers
There are a number of other problems with the AR @ss:

* it may take up to 6 months to reach a decision;

e as discussed above, there is no guarantee thatothpany will abide by the
decision;

» the threshold for a claim is relatively high, aslaim must be over 1000 SEK
(€96) per passenger to be considered — a familiyvefcould lose 4999 SEK
(€487) and be unable to claim;

« all documents have to be submitted in Swedish; and

» if the carrier does not have a representative ied&n there is the risk that they
will not provide a response.

Stakeholder perceptions
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15.48

15.49

15.50

According to both the airline and consumer orgdiigawe spoke to, there are
unsatisfactory aspects of KV’s and particularly ARNerformance. An airline with

extensive operations in Sweden informed us that AR&llure to evaluate technical
information had led to inconsistent decisions, ehgifferent recommendations were
arrived at for two similar cases. The consumer misgdion considered that KV did
not offer sufficient legal assistance to consumers.

Conclusions

There are some positive aspects to the complaamdlimg and enforcement processes
in Sweden: the mediation service provided by ARNré®, and KV has undertaken

inspections of airports. These two aside, howebere are many serious failings. The
most serious are the fact that sanctions have @en Introduced into national law

except for violation of Article 14, and the facttisanctions will not be imposed on

non-national carriers, which is plainly not comptiavith States’ obligations under

Article 16.

SWOT analysis

A SWOT analysis of the complaint handling and ecéonent processes in the Sweden
is provided below.
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TABLE 15.1 SWOT ANALYSIS: SWEDEN

Strengths

Adequate resources available to KV and ARN to undertake
inspections and checks of information provision, and complaints
handling, respectively

Arbitration is free to consumers
Most of ARN’s recommendations are complied with

Inspections are carried out by KV to verify compliance with
Article 14

Sanctions can be imposed if infringements identified by
inspections

Those fines which are available are unlimited

Weaknesses

Claims of extraordinary circumstances are not investigated, and
no technical expertise is called upon

ARN does not forward complaints to other NEBs, which is not in
line with the NEB-NEB agreement

ARN only handles complaints submitted in Swedish
ARN has no means of enforcing its decisions
The complaint handling process is slow

Claims of value under 1000 SEK (€96) per passenger are not
accepted

There are no sanctions available for non-compliance with any
article except Article 14 — this is a violation of Article 16(3)

KV does not impose sanctions on non-national carriers — this is
a violation of Article 16(1) and 16(3)

It is unclear whether ARN will accept complaints from non-
residents of Sweden — this is decided on a case-by-case basis.
This is a violation of Article 16(2).

Opportunities

There is scope for improvement in a number of areas

The limitation on imposition of sanctions on non-national
carriers is a policy issue rather than a legal issue and therefore
could be resolved relatively easily

Threats

Poor perception of ARN by stakeholders regarding the quality of
the complaint handling procedures could lead to non-
compliance and disputes

ARN’s decisions could conflict with decisions made by NEBs in
other States about equivalent cases
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16.

16.1

16.2

16.3

16.4

16.5

16.6

16.7

UNITED KINGDOM
The National Enforcement Body

The UK has separate bodies responsible for contglamdling and enforcement:

*  The Civil Aviation Authority (CAA) is the body deghated under Article 16(1)
to enforce the Regulation; and

* The Air Transport Users Council (AUC) is the bodgsijnated under Article
16(2) to handle complaints from passengers.

The CAA is a publicly-owned corporation, which ftioos as an independent
regulatory authority responsible for economic ragoh, airspace policy and safety
regulation as well as consumer protection. It hageaeral duty to further the
reasonable interests of the users of air transpertices. The CAA is formally

independent from the aviation industry althougtioiés work closely with airlines on a
day-to-day basis.

The primary purpose of the Air Transport Users @duAUC) is to represent UK air
passengers. It comprises a council of volunteeswmer representatives, supported
by a salaried secretariat. Its role is defined Memorandum of Understanding with
CAA, which states that it is independent from bdte government and the CAA.
However, it does work closely with the CAA and "woffices with it; the CAA also
appoints its Chairman.

Resources available

The CAA has on average 2 FTEs working on issuetingl to the Regulation. In
addition this team can draw on other specialisteetige within the CAA when
required.

AUC has 9 FTEs working on complaints handling, érestimates that 60% of their
time is spent dealing with issues relating to tRiegulation (5.4 FTEs). AUC
considers that it now has adequate resources tlendime number of complaints it
receives.

Legal basis of complaint handling and enforcement

The enforcement regime is defined in the Civil Awia (Denied Boarding,
Compensation and Assistance) Regulations 2005ut8tgtInstrument number 975
(2005), which established that the maximum penfaltya breach of the Regulation
would be level 5 on the standard scale. In additio® court could order compensation
to be paid if it considers that a consumer hasesedf a loss from the infringement of
the Regulation.

The standard scale of fines was most recently epdday Article 17(1) of the Criminal
Justice Act 1991. This defines the maximum for eele5 fine as being £5,000
(€5,750). This contrasts with the position on ecéonent for Regulation 1107/2006,
for which an unlimited fine can be applied for e@mtinfringements if the case is
considered in a Crown Court (which means a trifbigea jury).
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16.8 Article 4 of the Statutory Instrument defines a dlillgence defence. It states that it
shall be a defence for a carrier to show thatdktall reasonable steps and exercised
all due diligence to avoid committing the offen@is is interpreted as meaning that,
in order to prosecute a carrier for breaching teguRation, it would be necessary to
show that the senior management of the carriemmade a decision to systematically
ignore or otherwise fail to comply with the Regidat

16.9 Any sanction could only be imposed through a crahjprocess, which means that the
standard of evidence and proof required would lgl.hThis, combined with the due
diligence defence, means that it would be venyidliff to impose any sanction under
UK law. CAA is unlikely to wish to prosecute unldssan be reasonably confident of
obtaining a conviction.

16.10 In addition, the Enterprise Act 2002 gave the CAehtain civil powers, which do not
include imposition of sanctions but do include #dity to apply for a civil injunction
against a carrier (a ‘stop now’ order), and to Seiekling undertakings from carriers
relating to regulatory compliance. It is currentlgveloping its policy on how these
powers might be used in the future, and this iseetqul to be complete by the end of
2009 or early 2010. The CAA is a designated enforreg body under Part 8 of this
Act.

Complaint and enforcement statistics
Complaints

16.11 AUC received 3,003 complaints relating to the Ratjoh in 2008. This was 2%
fewer than in 2007 and 19% fewer than in 2006. AbfGrmed us that the number of
complaints had continued to decline in 2009, altfiothis may partly be due to the
decline in passenger traffic at UK airports dugheconomic situation.

16.12 As illustrated in Figure 6.1 below, the vast mdjonf valid complaints received by
AUC related to flight cancellations.

FIGURE 16.1 TYPES OF COMPLAINTS RECEIVED DURING 2008: UK

Up/downgrading
0.4%

Denied boarding
8.5%

Delay
22.7%

Cancellations
68.4%

Source: SDG analysis of data provided by AUC
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16.13

16.14

16.15

16.16

AUC took up about 40% of the complaints that iteiged in 2008. Most of the

remaining cases were either referred to other N&Bsequired no action beyond
providing information to the passenger. This migtise if, for example, there was not
a prima facie case of non-compliance with the Ratipn.

Of the complaints which were taken up by AUC, Fegidt2 shows the results. In the
majority of cases, the carrier either paid comptmseor took some other action.
However, in 13% of cases, the carrier’s reply wassidered inadequate by AUC, and
in 3%, the carrier did not reply at all.

FIGURE 16.2 STATUS OF COMPLAINTS RECEIVED DURING 2008: UK

Compensation paid by
airline
15%

Ongoing
10%

No reply from airline
3%

Airline reply not
accepted
13%

Refund/assistance
paid by airline
14%

Airline reply accepted

0,
21% Other action taken by

airline
24%

Source: SDG analysis of data provided by AUC

Enforcement

There has been no prosecution in the UK to datentmr-compliance with the
Regulation. However, the CAA informed us that itlltaken enforcement action in 47
cases over the 12 months to March 2009. This rdsded requirements for carriers
to change their policies, provide a refund, orag pompensation.

The complaint handling and enforcement process

The UK complaint handling and enforcement processuimmarised in Figure 16.3
below. Complaint handling is undertaken by AUC amflorcement is undertaken by
CAA.
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FIGURE 16.3 COMPLAINT HANDLING AND ENFORCEMENT PROCESS: UK

AUC receives complaint (from
passenger or other NEB)

|

AUC records complaint on
database and diary

!

When complaint reaches front If NO — AUC writes to
of queue, AUC reviews and passenger explaining why it
decides whether valid will not take action

1 If NO — AUC forwards to NEB,
If YES — AUC reviews whether and writes to passenger

competent to handle complaint explaining what it has done

!

If YES — AUC writes to airline If airline does not rleply. AUC If airline still does not
sends up to 2 reminders reply
AUC reviews response if If NO — AUC seeks to escalate
response adequate within airline
Airline response passed on to If airline response
passenger satisfactory, case closed
|
Passenger may take legal

If passenger still not satisfied action through county court.

L4
If AUC considers systematic / Monthly spreadsheet of all
flagrant non-compliance, refers complaints provided so that [*-
airline to CAA CAA can monitor trends
e 1
1
v
CAA considers whether
significant issue of systematic /
deliberate non-compliance
CAA contacts airline to If airline response
persuade it to change practice satisfactory, case closed

CAA considers if criteria for

A If not, case closed |
prosecution are met

16.17 Complaints can be accepted by the AUC in any Elddage, and are professionally
translated into English so that they can be prasksklowever, all responses to
airlines are in English.

16.18 The complaint handling process undertaken by AU@ery similar to the complaint
handling process undertaken by NEBs in other Merfiit@tes, with the exception that
there is no detailed analysis of claims of extra@d/ circumstances. In the event that
an airline response appears to be inadequate @mciuprovides insufficient
justification or the circumstances do not appeabeoextraordinary), AUC has no
powers of further investigation and there is noctian imposed on the carrier. The
passenger is advised to go to court if he/she wisheursue the matter.

16.19 AUC may refer a case to CAA if it believes there@wdence of systematic or flagrant
non-compliance. In addition, AUC provides CAA wihmonthly spreadsheet giving
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16.20

16.21

16.22

16.23

16.24

16.25

details of all of the complaints it has receiveal,tlsat CAA can monitor any trends.
There is also a monthly meeting between AUC and @#\Aiscuss issues which have
arisen, although this does not cover individualesasand it is for CAA to decide

whether to investigate any case further.

If CAA decides to take up an individual case, itlwbntact the airline concerned,
summon it to meetings to discuss the case if apjatep and (if it finds against the
airline) instruct it to provide redress or pay c@mgation. This is not binding, but it
may inform the airline that if it does not do savitl consider other options including
criminal prosecution.

Time taken to resolve complaints

AUC informed us that there is currently a backlégases and it takes 7-8 weeks for
an initial analysis of the complaint to be made #wfirst action to be taken. Some
cases are resolved quickly after this, but AUCrimfed us that some carriers can take
3-4 months to reply to letters. As a result, th&altéime taken for the complaint
handling process can exceed 6 months.

Claims of extraordinary circumstances

Where airlines claim extraordinary circumstancesjwtification for not paying

compensation, AUC will request details and chakerige circumstances if they
appear vague or the justification is inadequate,itbaill not investigate whether the
carrier’'s claim is true, for example by checking Ibooks or weather reports. This
appears to be inconsistent with the NEB-NEB agred¢ntfacilitated by the

Commission, which stated that where airlines previdadequate explanation, all
cases have to be investigated.

CAA does investigate a proportion of cases, butpttegortion is low: CAA’s policy
is to undertake a minimum of four detailed investigns per annum. Where it does
investigate a case, this can involve significantforgf including use of
operational/technical expertise within CAA.

Response issued to the passenger

AUC will provide an individual response to the pasger. It provides the
correspondence with the airline, and an explanasto what the AUC has done with
the complaint, and why. This is intended to be ghoto set out the passenger’s case
for a passenger to put together a small claimstaase. However, it cannot include a
firm statement on whether extraordinary circumséanapply in the case, because
AUC does not have the capability to evaluate this.

Circumstances under which sanctions are imposed

The CAA would consider prosecution in the eventefiberate and persistent non-
compliance by a carrier, and where it had sufficievidence to prove this to the
standard of evidence required for a criminal pratien. These circumstances have
not occurred to date. Any decision as to the lefalanctions would then be made by
the Court.
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16.26

16.27

16.28

16.29

16.30

This policy was defined in a consultation documeased by the UK Department
for Transport on enforcement of the Regulation:

“The Government [is] conscious of the potential difficulties in implementing the Council
Regulation, and is resolved to apply the enforcement Regulations with a light touch. In
practice this means focusing on cases of wilful and/or systematic failure to apply the
provisions of the Council Regulation, rather than on isolated cases where for one reason
or another (maybe outside its control) an airline has failed to meet the strict letter of the
law. In the majority of cases where there is an unresolved dispute between a passenger
and an airline over the entittements provided under the Council Regulation, the
individual will be encouraged to pursue his or her claim through the Small Claims Court.
However, where there is evidence of flagrant or systematic non-compliance with the
provisiolr;s of the Council Regulation, the CAA will consider initiating enforcement
action.”

In addition, the CAA has to comply with a numberamnventions and codes with
regard to the roles of prosecuting and enforceraatttorities in the UK. The most
relevant of these are:

» Codefor crown prosecutors: This sets out the duty of prosecuting authorities
review, advise on and prosecute cases, ensurimghthdaw is properly applied,
that all relevant evidence is put before the cand that obligations of disclosure
are complied with.

* Regulators compliance code: The CAA must have regard to the code when
determining any general policy or principles abih exercise of functions with
relation to consumer protection and safety. Theecagplies to enforcement
generally and not just to criminal enforcementetjuires regulators such as CAA
to help and encourage regulated entities to urateistind meet regulatory
requirements more easily, and respond proportibnadeegulatory breaches.

e Better Regulation Principles. These principles contain some provisions relevant
to enforcement, for example, that enforcers shdatiis primarily on those
whose activities give rise to the most seriousstisk

The CAA states that its policy is to seek to adslthe root causes of complaints by
addressing carrier and industry behaviour. Progatus one possible tool for doing

this, but the CAA considers that it does not neadlgschange air carrier behaviour

and therefore does not necessarily collectivelyebieconsumers.

Imposition of sanctions on carriers not based in the Member State

There are no specific difficulties in the UK retagito imposition of sanctions on
carriers not based in the UK although the CAA infed us that there could be
practical difficulties where a carrier did not haegresentation in the UK.

Although there has been no prosecution under tléguRtion, there have been
successful criminal prosecutions of carriers nosedain the UK under other

15 UK DFT (2005): Denied Boarding Compensation RegutafieC) No. 261/2004, enforcement in the UK
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16.31

16.32

16.33

16.34

16.35

legislation. For example, in 2005 a non-nationatieawas prosecuted for misleading
pricing and fined £24,000 (€27,000)

Collection of sanctions

Any fine would be collected by the Court that impdshe fine, not by the NEB.

There have been shown to be problems with theatmle of fines by the courts in the
UK: the National Audit Office estimated in 2006 th#2% of offenders default on
fines’. However, the statistics do not distinguish betwdies imposed on

individuals, which make up over 99% of the totalddines imposed on business.
Therefore, it is not possible to assess how effeatie courts could be in collecting
fines from airlines.

Publication of information

AUC publishes statistics for complaints receivedhas previously published details of
the number of written complaints received by ag@libut it no longer does this.

Other activities undertaken by the NEB

During 2007 and 2008, CAA undertook inspection8htUK airports, in order to
verify compliance with Articles 14(1) and 14(2),dato test the awareness of staff
with regard to their obligations under the RegolatiThese inspections have been
undertaken in conjunction with Trading Standardficefs. This year CAA has
undertaken inspections at Heathrow, Gatwick andm.irports. In cases of severe
disruption, such as the heavy snow experienceelmuary 2009 and the failure of the
baggage system at Heathrow Terminal 5 in July 20393 has requested airlines to
provide evidence of what measures they took to ¢pnmvgh their obligations under
the Regulation.

In the 12 months to March 2009, CAA undertook 4fioas in relation to complaints
regarding non-compliance with the Regulation. Thegens included sending letters,
telephone calls and meetings, and some of the ract@AA required included
payment of refunds, payment of compensation, refahdredit card charges and
premium rate phone numbers, and changes to webaitdscarriers’ published
policies. However, the number of cases in which J#& taken action are very small
in comparison to the number of complaints recelwedUC.

Work with other organisations

The AUC forwards complaints to other NEBs if thésea prima facie case of non-
compliance but the incident occurred in another MensState. In addition, 3 months
after forwarding complaints, it surveys passengédrgse complaints were forwarded.
This shows that 60% had not received any respanse the NEB the complaint was
forwarded to. In particular, only 29% of passengensse complaints were referred to

18 BBC (2005): Ryanair misled customers on price
17 National Audit Office (2006): Department for Constional Affairs Fine Collection

152

= steer davies gleave



Final report

the French NEB, and 25% of those whose complairgtee weferred to the Italian
NEB, had received any response.

16.36  Neither the AUC nor CAA works on a regular basigwthe ECC Network, although
CAA does hold regular meetings with the UK ECChds been agreed that the ECC
Network will forward relevant complaints to the CAk AUC, to ensure that there is
a consistent approach to complaint handling andreefment.

16.37 CAA has made some limited use of the CPC Netwditoabh it states that there are
some technical issues related to the web-basedtsteuof the network which have
made this difficult. It has made use of the CPCwek where it does not have an
established relationship with an NEB; for collegtiinformation on trends; for
requesting information from all NEBs at the sanmeeti where it wants to make a
formal request for assistance if the NEB does mutially engage; and for
investigating issues around prices or unfair peasti It informed us that it had placed
five assistance requests and several alerts o8RG system since it was introduced,
and had responded to six requests for assistameediher NEBs via the system.

Alternative means for passengers to obtain redress

16.38 The UK County Court system has a small claims teacklable, which is intended to
be a simple and informal way of resolving a disputeere the amount is less than
£5,000 (€5,750). Claims can be brought within 6ry€a years in Scotland).

16.39 There are a number of charges payable to bringian¢hrough this system (claim fee,
allocation fee and hearing fee), and the total ggmrare higher than in some other
Member States. The total fee depends on the anobuhé claim. The minimum total
fee is £55 (€63), for all claims under £300 (€34#jt, for a claim of £2,000 (€2,300)
the total fee would be £270 (€310).

16.40 There are a number of issues with the small clgirasedure in the UK:

* Making a claim through the small claims track of tAounty Court is relatively
difficult and time consuming. According to the canger organisation Which, the
total amount of time to process a claim can benge@ths.

* Fees are relatively high and for some smaller dainfor example, if the carrier
failed to provide overnight accommodation — thesfeeuld be similar to the
amount claimed.

*  Which informed us that claimants can be faced waithunclear case where they
are unable to judge the likelihood of access (feangple as to whether
extraordinary circumstances apply), and that desssimade in these cases vary
between judges and between regions.

 The AUC informed us that it is quite common for tdarier to fail to turn up to

court and therefore the passenger wins by defidolivever, there have also been
cases where carriers have not paid even when arttedo so by the court.

16.41 There is no alternative dispute resolution prodesair transport claims in the UK.
However, the County Court has a mediation servibiegkvcan be used if both parties
agree.

Issues with complaint handling and enforcement in t he UK
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16.42

16.43

16.44

16.45

16.46

The ability to impose dissuasive sanctions

As identified above, a key difficulty with enforcemt in the UK is that a criminal

prosecution is required in order to impose a sanciind therefore the standard of
proof required is high. This, combined with the diikgence defence available to
carriers, means that it is difficult in practice tmpose any sanction for non-
compliance with the Regulation. It would only besgible to convict a carrier of non-
compliance, and therefore to impose penalties, were possible to prove that the
senior management of the carrier had deliberatalysystematically failed to comply

with the Regulation. Even under these circumstgnites maximum penalty would

only be £5,000 (€5,750) — far less than the coghgathat a carrier might expect to
achieve through deliberate and systematic non-camge. The bad publicity that a
carrier would probably receive if prosecuted cdude more impact than the penalty
itself.

Similar issues have been identified with regulatenfjorcement in the UK in other

sectors. A review published in 2005 identified thagulatory penalties do not take

the economic value of a breach into consideratimhitis quite often in a business’s
interest to pay the fine rather than comply” andt thf penalties do not reflect the

advantage gained by a company in breaking the distnonest businesses are given
further incentive to breach regulations, and undaenonest companie”

In 2006, a review was undertaken of how to improggulatory compliance by
businesses in the UK This recommended that regulatory bodies shouldien the
ability to impose civil financial penalties, partily order to ensure that there was an
economic incentive to comply with regulation, whiih acknowledged that the
possibility of a criminal sanction did not providehis was implemented by the UK
government in the Regulatory Enforcement and SametAct 2008 (Chapter 13).

Schedule 5 to this Chapter designates a numbeggoflatory bodies as having this
power. However, although other regulatory bodieghwobles in the transport sector
(the Office of Rail Regulation and the Health arafe®y Executive) are designated,
the CAA is not. CAA stated that it did not initialivish to be designated under this
Act because:

* it believed that the ability to impose criminal saons was important given its
other responsibilities relating to safety; and

* it did not have an appropriate structure to impadeinistrative sanctions, in
particular, it did not have an independent appgadsedure.

However, CAA did inform us that it, in conjunctigvith the Department for Transport
(DfT), it is considering changes to enable it tpose administrative sanctions. DfT is
currently preparing an Aviation Act which would pitde a legal means to introduce
any changes which were required. The earliest hapges could take effect would be

18 Reducing administrative burdens: effective inspectind enforcement, Philip Hampton for HM Treasiigrch

2005

19 Regulatory Justice: Making Sanctions Effective (Maxrory Review)
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2011. In addition, as noted above, it is considgiimthe future the ability to use civil
powers under the Enterprise Act 2002, such as moteeapply for a civil enforcement
order against a carrier.

Ability of consumers to obtain redress

16.47 As discussed above, in a significant number of £§$83 in 2008), the airline either
did not reply to AUC or AUC considered that thelyapas inadequate. In these cases,
the passenger is advised that they should go td dotlhey wish to obtain redress.
Although there is a small claims process, thiselatively expensive and slow, and
consumers may be reluctant to use it, particuiatlye amount to be claimed is small.
There is no alternative dispute resolution procdsds likely that a significant
proportion of passengers would take no furtheroactialthough no statistics are
available to verify this.

16.48 CAA does take up some cases for further investigatbut the number of actions
taken by CAA is small in relation to the numbercomplaints: CAA informed us that
only four claims of extraordinary circumstances pear were analysed in detail. In
addition, the letters that CAA sends to carrierguie it to provide redress when
required to individual passengers that have comethi and requests that carriers
improve their processes, but does not require ttowvigon of redress to other
passengers travelling on the same flight who &edylito have experienced the same
problem.

Future structure of NEB

16.49 The UK government has recently proposed mergingAMh€ into Passenger Focus, a
government-funded passenger representative bodyhvairrently covers bus and rail
transport’. At the same time it proposed to strengthen tmsamer protection role of
the CAA, by making this one of the CAA’s primarytihis. Complaint handling would
transfer to Passenger Focus not to CAA.

16.50 The merger of AUC into Passenger Focus could bislato the effectiveness of
complaint handling in the future, as the speciaigiertise within AUC could be lost.
However, the intention is that this expertise waalldransfer to Passenger Focus and
therefore in principle there should be no impact.

Conclusions

16.51 The system of complaint handling undertaken in e has some advantages — in
particular, passengers do receive some assistaogethe AUC in obtaining their
rights from carriers, . However, a weakness is that AUC cannot impose any
sanction if the carrier fails to respond adequatehd it cannot undertake in-depth
analysis of claims of extraordinary circumstandéss appears to be inconsistent with
the NEB-NEB agreement.

20 Reforming the framework for the economic regulatéiK airports, UK Department for Transport, Mar2B09
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16.52 The key weakness in the enforcement procedurecitutis that it is very difficult to
impose sanctions, due to a combination of the fhat a criminal prosecution is
required, and airlines can use a ‘due diligencdéemige. Since sanctions could only
ever be imposed in extreme circumstances wherast possible to prove deliberate
non-compliance with the Regulation, if sanctionsravéo provide an economic
incentive to comply, the maximum sanction would énao be high. Under current
circumstances, the current maximum sanction (E3§8)050) is not sufficient to
provide an economic incentive to comply with theg®Ration, and therefore the UK
appears to be non-compliant with Article 16(3), &aese it has not introduced
dissuasive sanctions into national law. As disaigsealetail above, the inadequacy of
the regime of criminal sanctions for regulatoryaoément has been recognised by
the UK government and has been changed for oteasar
SWOT analysis

16.53 A SWOT analysis of the complaint handling and ecdonent processes in the UK is
provided below.

TABLE 16.1 SWOT ANALYSIS: UK
* Adequate resources available to AUC to handle complaints
« AUC mediates with carriers to try to obtain redress for
passengers and challenges claims of extraordinary
circumstances
Strengths . Techmgal/operatlonal expertise available to CAA to investigate
complaints
« Inspections are carried out by CAA to verify compliance
* Where cases are taken up by CAA, it may instruct the carrier to
pay compensation/provide redress to the individual passenger
that complains, under threat of prosecution
« ltis very difficult to impose sanctions for non-compliance, due to
the combination of a criminal procedure and the due diligence
defence available in UK law
¢ The maximum sanction for non-compliance is too low to provide
an economic incentive to comply with the Regulation
¢ The complaint handling process is slow
Weaknesses « AUC is not able to investigate claims of extraordinary
circumstances to evaluate whether they are true
« In most cases, if a carrier does not respond adequately, the
passenger is advised to go to court if they wish to obtain
redress — the case will not be taken up by CAA
« No alternative dispute resolution process
« Small claims court system expensive/complex for consumers
¢« The CAA could in the future be granted the power to impose
administrative sanctions, which could be a more effective way
. of incentivising compliance with the Regulation
Opportunities o )
¢ The use of civil powers under the Enterprise Act may also
improve enforcement although it is not clear as yet how this
would work
Threats « Merger of AUC into Passenger Focus could result in loss of key
specialist expertise
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